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versus é 

: DEOJIT.* y 
Agra Tenancy Act (11 of 1901)—sections 167, 177 (e)—ejectment-——Defence 
that defendant ig a proprietor—question of proprietary title—Limi- 

tation Act—Section 3, appeal presented to wrong Court. ° 
° In a suit for ejectment the defendant pleaded that he cultivated the 
land as aco-sharer. Held that thie defence raised a question of proprie- 

tary title and an appeal lay to the District Jadge. 
. The appea? was, however, preferred to the Commissioner who returned 
the memorandum of appeal to be presented to the District Judge. It was 
presented beyond time but the Judge admitted it. Held that the Judge 
exercised a right discretion in admitting the appeal. 
When a co-sharer cultivates more land than his share he is not liable 
. t ejectment as a tenant, but the proper somay against him is by a suit 
~ . for settlement of accounts. 

e SeconD APPEAL against jhe decree of H. G. Warburton, Esq., 
District J&dge of Agra, reversing a decree of Maulvi Mohammad 


Alj Khan, Assistant Collector of the first class of Agra. 
Suit for esectment. i 


The facts of the c&se are as follows :— 

_ Indar Lal was the lambardar of a certain village, Deojit was 
also a co-sharer in that village, holding a very small share. He, 
however, cultivated a portion of the village, the areg whereof far 
exceeded in proportion to the area of the share held by him. , 
Indar Lal brought, a suit under section 63 of the Tenancy Act 
in the Court of an Assistant Collectomof first class to eject Deojit 
on the ground that he was a non-occupancy tenant., The defen- 
dant pleaded “that he was nota tenant but a propribtor and so 
could not be ejected. The Qourt’ of first instance decreed the suit 


on the 28rd of : November, 1903. The defendant appealed to the*+ e 


Commissioner “whe returned the memoranduzh of appeal on the 7th 
April, 1906, on the ground that as æ question of proprietary right 
wis involved an appeal lay to the District Judge. The defendarfs 


presented theeappeal to the District Judge on the 11th of April, 


a 7 B. Aa 1168 of 1904, 
* e n = 
a 4 e 


2 HIGH OOURT. f. a.J. R. 


Ld 
Crvit. 1904, who admitted the appeal under section 5 of the ak Ae 
1908. Act and decreed it. The material portion of the fudgmeñt is‘as 
=~~- follows :—“ As the point at issue is as to Whether the appellant’s 
INDAR Lat 


a proprieśary Wight is dimited to mere proprietowhip gr ifcludes : 

Drost. , possession as well, I think it possible that the case may rightly 

— , come undet section 177(e).......... But the delay was, I believe, 
due to the appellant honestly thinking that his appeal shoyld ° 

be presented to the Commissioner, and for this mistake, as my 

opaning remarks show, I cafnot hold him to blame......... The 

appellant is a co-sharer in an undiwided property and he culti- 

vates a portion of it. That portion far exceeds the fractional 

share of the mahal owned by him, but that is no reason by itself 

for taking him to be a tenant and not.a cultivating co-sharer in, 

the excess portion. There is nothing on the record to indicate 

that the appellant ever took the land as a tenant from any one 

‘having a right either general or conferred by spé@vial agreement 

° to let it to him. He cultivates a part of the undivided property 

of which he is a co-sharer and he cultivates as a co-sharer and so 

cannot be dealt with as a tenant.” 


Plaintiff appealed. 


” @ 
Satish Chandra Banerğ, for appellant. a 
Gulzari Lal, for respondent. sr., ° 
a The following judgment was delivered by . 
Aikman, J. AIKMAN, J.— This appeal which was once dismissed for default 


has been re-admitted and has to-day beew argued ‚before me. 
The first plea is that the District Judge erred in hplding that an » 

appeal lay to him under section 177(e) of the Tenancy Act. The 

suit was one for ejectment. The defendant pleaded that he 

cultivated the land not as 2 tenant but as a co-sharer*in the 

. * village. In my opinion this plea dig raise a question df proprie- 

tary title. I am fortified,in this view by the decision of this 

* Court in Dalehand v. Shamla and others(’). The next plea is 

+ that the logver appellate Court was, wrong in admitting the appeal 

gnder the provisions of section 5 of the Indian Limitation Act, 

*. , - Ihave considered the circumstances under which-the appeal was 

gdmitted after the period of limitation had expired, and in my 

opinion no sufficient ground is made out for thinking that? tha 


vx Jearned Judge exercised a wrong discretion in admitting the 
appeal. With regard to the remaining pleas the learned Judge 
. fuds that there is nothing to show dhat the respondent ever took? 
ice SO (1) [1905] 2 4 TETTA . ; 
ry . 
. e .. 


% 


. VOL. m HIGH COURT. 


athe lọnd FN which the appellant e to eject him asa Crit. 
* tena A from ny one having a right to let it. It is quite possible 1906. 
that “he cultivates mbre land in the village than hts share would =~ 
entitlð him’ to hpld. But it appears to me that #he remedy of ue 
* the plaintiff lamBardar is not to eject him ab a tenant which hee Dron. 
is not, but to bringe suit for settlement of account ahd to charge 
. the glefondant i in that suit with the rental of the land held by 
him in excess of his proportionate share. For the above reasons 
I am of opinion that the appeal fails and T dismiss it with tosts. 


JBL ’ ° Appeal dismissed. 


* Aikman, J. 
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DIL KUAR : 
. i VETEUS 
UDAI RAM AND OTHERS.” 
_ Aare Tenancy éct—l of 1901—section 201—Shall presume—meaning 
of—whether presumption rebuttable. se, 
The words- ‘shall presume’ in section 201 of Agra Tenancy Act have 1906. 
no higher force than similar words contained in the Evidence Act. Nov. 21 
Where therefore a plaintiff is a recorded co-sharer but it is proved : 
that he has no proprietary right, the presumption falls to the ground. Kxox, J. 
a ° The plaintiff as a recorded co-sharer, broughtsthis suit for profits. The Fe 
* defendants pleaded that they were in adverse possession and proved it. 
e Heald that the suit wag righély dismissed. . ° 
SECOND APPEAL against the decree of E. A. KENDALL, Esq.,. 
Additional Judge of Meerut, reversing a decree of Munshi 
Asghar Ali Khan, Assistant Collector of the first class of Meerut. 
Suit for profits. e 
- Musammat Dil Kuar, a recorded akie brought a suit for 
her share of profitseof the village in suit in the Court of the 
e Assistant Colleétor. The defence was that she was not in 
possesston of her share for over 12 years. I'he Cour? of first | 





Tien n 


instance decreed the suit, hyt the lower appellate Court dis- : 
missed it. g P r ss, 
Plaintiff appealed. 


_ On the case toming up for hearing, Knox, J., by thé follawing 
judgment, a an issue for a “finding to the lower appellatee 
Court :— 

The EN Musammat Dil Kuar, hag brought. a suit for 
eertain money which she tlaims *to be «ue and payable to 
her as a “recorded co-sharer of patta from the respondents,e e 


* who are co-slererg in thp same village. The Court of first ax 
‘iustance decreed her claim. Ihe main defence raised was that ze 
e e ATE IT of 1905. e s.: 


Crvin. 


1805. 


“ee 


Dit Kuvar 


LO 
Upar RAN. 
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the plaintiff had been Sat of possession and was never in posses- 
sion of the share recorded in her name. As she fad beda 

of possession for 22 years, her claim was Vhrred gby limitétion. 
In appeal before theelower appellate Court the first grođnd in 


the memorandum of appeal was that it is not ‘proved that the 


. plaintiff evér got profits within 12 years o» was in any way in 


possession, hence she is not entitled to get profits and the gui? , 
is barred by limitation. The issue whether she was or was hast 
in posgession is an issu of fact, and it should have been very, 
carefully tried and a clear and precige finding should have been’ 
arrived at by the lower appellate Court. Instead, however, the 
lower appe}late Court has contented itself with recording vague 
opinions and has not looked the question fully in the face. Ido 
not for one moment attempt, for it is no part of my duty, to 
arrive at a finding of fact, and I therefore find myself compelled 
to send the case back and to have a finding on the first ground 
taken in the memorandum of appeal to the lower appellate Court, 
and I draw the attention of the lower appellate Court to the case 
of Mehin Lal v. Badri Parshad(*) which might throw light and 
help the Court below in coming to conclusion on the issue refer- 
red, The issue whether or not the plaintiff has been in possession, g 
immediately preceding tle suit is referred to the lower appelldte 
Court for determination. It will tak@ such additiong relevertt 


. evidence as the parties may adduce. On return of the finding 


ten days will be allowed for ee and then the appeal will 
be put up for hearing. ° 

The finding of the Court below was as foltows:— . 

“I am satisfied that Musammat Dil Kuar hag not been in 
possession of her share for many more than 12 years, and that 
the respondgnts have openly denied her rights for moro than 
e that statutory period.” 

Gokul Prasad (with him Satish Ghandra Banerji), Submitted 


» that having regard to the grovisions of section 201, clause (3), 


the Court was bound to presume that the plaintiff was proprietor 
and should have decreed the suit. e He referred toan unreported 


tase 
Niaz Ali v. v. Govind Ram, F. oe F. O. of 1904, £) 
is (1) * T1905] 2A. L. J. R., 107. i 
(2) Niaz Ali Khan v. Bobind Ram. œ z 
+° Muhammad Zahur, for appellant. 
Tej Bahadur Sapru, for respondent. 
This was a suit for profits by a person wHo is recofded as having the prow 
prietary right entitling him to claim pratt Tai sah-Aeokon (3) of section 
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zB Mohanlal «Nehru, for the respondent, submitted that the pie 
* Reverie Coust was competent either to degide the question raised 1908. 
itself*or could pave ibferred the defendant to a Ciyil Court. The . a 
Revente Court itself decided the question, and” {pe Judge has Dy >. vee 
« found updén evidence that the ‘plaintiff*wag never in possession. Upar Raw. 
Tho decision must pe taken to be a decision of the Civil Courte = ~~ 
a 2u1_no'fresh suit by the defendant was necessary. : 
7 Kwox, J., ‘Shall presume’ under the Evidence Act means 
‘Shall presume’ unless the contragy is proved]. 
* Yes. The contrary having been proved and found the High 
Court should not interfere. 


Gokul Prasad.—The Revenue Court could not decide the ques- 
„tion itself. If it could, the last clause of section 201, viz., that the 
defendant may get a declaration from Civil Court, would be 
unnecessary. There was a difference between the 1st two clauses 
wad the 3rd clause of the section. Under the 3rd clause the hands 
of the Revenue Court were tied, and it was bound to give effect 
to the presumption leaving the other party to his remedy in the 
Civil Court. ° i 
*{Kwox, J.—Do you contend that the meaning of “Shall pre- 
* sifme ” is anything more than that givento it by the Evidence 
Act ?] ~ 
Yes. dt meant that the Court was bound to persume that œ 
the plaintif had a right to sue, else the proviso would be mean- 
-ihgless. | i 
The following judgment was delivered by 
Kyox, 3.— This “appeal arises out of a suit brought by one Know, J, 
Musammat Dil Kuar in one of the Revenue Courts of Meerut ~~ 
against Udai Rainjand others, respondents to the present appeal. 
The plaintiff alleges herself to be owner and shayer in a mahal. 
She ae not in her plaint specifically say that she is‘a recorded 
co-sharer, but in the written statement filed by the respondents i 
I find the following :—“ The plaistiff’s name was entered in 
respect of the land in question about 22 years ggo, but since 
ethen the plaihtif has not atall come in possession’ of any sort * 
up to this moment”. Thig may fairly be interpreted as meaniag 
201 sof the Tepancy Act of 1901. the Court shall presume that such a persen * ° 
has a proprietary right. The defendant is competent to sue`iñ a Civil Court 
e under the praviso to that sub-section tq establish, that the plaintiff has not the 
roprietaty right claimed by him. The Court below was therefore right, in s 
Temanding the case to the Court of first instance, and we dismiss this appeal - 
æ with costs. , s À 
t œ ° TAa Appeal dismissed. ° 
. e 4 é f . Ege s 
A Fs e 
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that the plaintiff is redorded as having proprietarysright į in the 


mahal. The Court of frst instance gave the appeslant a decree * ° 


for part only of the profits claimed. In appeal the Court Below 
held that the plaintif’s claim was barred by lapse off time. 
Exceptidn was taken,” tê this finding in the memordndum of 
eappeal filed jn this Court—vide plea No. 1, gnd when that plea 


upon the issue whether or not the plaintiff had been th 
possession at any tima withja the twelve years immediately 
prectding the institution of the suit. The return made by the” 
Court below is to the effect that the’ plaintiff has not been i in 
possession of her share for many more than twelve years and 
the respondents have openly denied her right for more than the 


statutory period. To this finding no objection has been taken. ° 


But my attention to-day was drawn to the second plea in the 
memorandum of appeal. This plea is to the effeet that undey 
section 201 of the North-Western Provinces Tenancy Act the 
plaintiff's name being recorded as co-sharer, the Court was 
bound to presume that she was one, and the suit for profits 
should have been decreed, the defendant being left to his 


e 


remedy to a civil suit. „ In support of this plea the provisions of ə 


section 201 of the TenancyeAct, 1901, were put forward, as also 
an unreported judgment of this Court, Niaz: Ali Khan ~ Gobind? 
Ram('). On the strength of these two authorities it .was con- 


*tended that this Court had no alternative but to find that the 


plaintiff being recorded as having a proprietary "right had 
such right and that the only opportunity of that’right being 
contested was by a suit în the Civil Court. Sectiqa 201, sub- 
section (3), enacts as follows :—“ If the plaintiff is recorded as 
having such proprietary right, the Court shal? pirbsume that he 
has it ; butenothing in this sub-section shall effect the right of 
fay persdn to establish by suit in ghe Civil Court that the 
plaintiff has not such ae ‘etary right.” I do not find any 
tlefinition of the words ‘ presume’ in the Tenancy Act, but 
the words ‘shalf ores are defined i in the Indian Evidence Act, 


1872. The k legal meaning assigned to those words in the last ° 


named Act is that when it is directed that the Court shall 
presume a fact, it shalb regard such fact as proved,° unless and 
until it is disproved. I cannot, conceywe that in the Tenaney 
, Ag these particular words have any higher force th&n the 
* similar words contained in the Evidence Act.- Oy the other” 


hand it is easy to conceive a case, in, which to hold that when * 


(1) F. A. F. O. No. 70 of 1904, decided on gbe $ 22nd May, 19057 ss 


. 7 , » 


* came to be argued, I returned the appeal for a precise finding? è: 


° 
x 
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» the Court Ras a record before it, it is ole to accept blindly 
a fa in tlfe ne | of rebutting evidelice, would lead to an 
unnecessary neultiplication of suits—for instance,°a Court might 
have Defqre it a village recordin which if was redordeds for ‘one 
particular year that the plaintiff had proprietary right and for 
the year immediately preceding and immediately following 
e hgewas not so recorded, and the patwarz, who made the record, 
might swear that the matter recorded was a clerical error, or 
gome other overwhelming evidénce might be put forward 
showing that it was a clerical error, is the Court to go on to 
decree profits to the recorded proprietor and to refer the other 
side to a Civil suit to establish that the recorded proprietor had 
DO proprietary right? In this case the fact that the plaintiff 
has proprietary right has been disproved and the presumption 
falls to the ground. With regard to the case of Niaz Ali Khan 
v. Gobind Ram, as I understand that case, the plaint did not 
set out that the plaintiff was a recorded co-sharer. The defence 
made no allusion to any record and no record was put before 
the Court of first instance. In appeal the lower appellate Court 
permitted such record to be put in evidence, and upon that 
` récord found that the appellant was entitled to receive profits 
on the share recorded in his name. °In appeal in this Court 
fhe recor was attacked ‘as being not admissible in evidence 
and it was ruled that it was a record having force under sub- 
séction (3) of section 201 of the Tenancy Act, and I take the 
decision of țhis Court to go no further than to say that the 
lower appellate Cotirt was right in presuming upon the record 

* that the plaintiff had a proprietary right. In other words the 
fact was regarded ss proved, because it had not been disproved. 


e 


* The appeal fails and is dismissed with costs. . 
X. 7 Appeal digmissed. © 
e 
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Civ, . 8 + ,ALOPI DIN as gv 
1908, ° g versus 
Nov, 25, 26.° Tue MUNICIPAL BOARD OF ALUAHABAD.* ° 
oJ Agra and Oudh Municipalities Act (1 of 1900), ss. 88, 148—Notice igeued 
ens I. by Muntcipal Board—Civil Court, puriediction of. 


—— s Where the constructions which a Municipal Board seeks to hav® 
demolished do not overhang, project infb or encroach on any street, & 
notice for their demolition issued by the Board is not justified by the 
provisions of section 88, Municipalities Act. A suit will consequently 
lie in the Civil Court, at the instance of the person served with the 
notice, for a declaration that the Municipality has no right to have the* 
constructions in question removed. 


Appeal under section 10 of the Letters Patent against the 
é judgment of Knox, J. 


Suit for declaration. 


The facts giving rise to: this appeal were that, in 1881, the 
plaintiff who owned a, house in Allahabad, applied to’ the Muni- ; 
cipal Board for permission to enclose the portion of a lane 

e running at the back of his house by,building two walls. He 
obtained the permission, built the wall and has been in posses-’ 
sion all along. . In 1902, the Municipal Board issued an order 
directing the plaintiff to remove the walls and other construc- 
tions made by him and intimated that in casg he failed to do so, 
the Board would take steps to have them removed, ‘Tho plain- 
tiff brought the present suit for a declaration thaf he was the 
owner of the land in suit and that the defendant eBoard had no 
right to yemdve the walls and other constructions madq upon 

R *it. Th Munsif decreed the claim except as to a certajn privy, 

and the decree was affirmed by the l6wer appellate Court. The 

e defendant preferred a second appeal. There being no clear 

. finding by gither of the Courts below as to the title of the 

laintiff to the land in suit, the folowing issue was referred te 

he Court below :—Whether the land the subject matter in. 

dispute i is or is not the private property of the respondent. -The 

finding returned by the Court below was in the negative. The 
So learned Jadge allowed the appeal holding that the’ Ciwil Court » 

* had no jurisdiction to question the validity of the notice issued 


. by the Municipal Board under section 88(2) of Act I of 1900. . 
` eL, P. No. u of 1906. ° . 
-e e e 
(J s Py 
e ¢€ ` e 
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Orvit. 


Plaintiff appealed. 


W Wallach, (withghim Gulzart Lal), f A the appellant, con 1906. 
tended that, thé land in dispute was not a street ùs defined in paar 


aa Din 
section 3(4) of Agt No. I of 1900; and confequentlf the Munici- 
pal Board was not competent to issue a notice under section = Tas Montes 


88( 2). He relied or? * ALLAHABAD. 
° @tehmaranjan Roy v. Municipal. Board of Benares, [1904] 1 A. L. J. R., 377, —- 
- a8 showing that the Civil Court had jurisdiction to grant the 

reliefs sought for. ° 


«Ghulam Mujtaba, for the respondents, submitted that the 
land having once been part of a lane, was still a street, and 
the Board had no power to allow the plaintiff to build upon 
avhat was a public thoroughfare. He relied upon the pro- 
visions of Act XV of 1873, which was in force when the 
land was enclosed with the permission of the Municipal Board. 


“The ENN of the Court was delivered by Stanley, C.J. 
STANLEY, C. J.—We are unable to agree in the view expressed ores 

by our learned brother against whose judgment this appeal has 
been preferred. The question before us depends upon the 

‘correct construction of section 88 of thes Municipalities Act, 
I 6£-1900. That section runs as foklows:—‘‘It shall not be 
léwful, without the written*permission of the Board, to add to, i 
or place against or in front of, any building, any projection or 
structure over-hanging, projecting into or encroaching on any 
street or inte or over any drain, sewer, or acqueduct therein. (2) 
The Board,may, by motice, require the owner or occupier of any 

e building to remove or alter any such projection or structure.” 
Purporting to act under this section the Municipal Board of 
Allahabad servetl notice upon the plaintiff requiring him to re- 
move tfvo walls which he had constructed upon what formerly „ 
was a public way. These walls were built by the plaintiff with . 
the express permission of the Board ig the year 1881, that is, a 
quarter of a century ago. The lower appellate Court, agreeing 
with the Courteof first instance, found that the walls did not * 
overhang or project into or encivach upon a street. In view ofe 
this finding, behind which this Court cannot go in second appeal, ° « °° 
it is apparent that the notices which were served by the Muni» 
cipatity upon, the plaintif-eppellapt were, not justified by the o. 
“provisions of section 88. The walls sought to be demolishede 
dé not overhagg, project into or encroach on any street, etc., and 
bt was not therefére open, tg the Municipality to direct their 
demqlitton. The Cour taebelow “pty therefore in our judgment Tas 

z a .? ‘ Á 
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Civin. gave a decree in favor of the plaintiff so far as concerns thg 
1908. demolition of the walk in question. ° è f 
“~~ A second appeal, however, was pets which came before 
ae DN one ofe our dolleagues., He remanded an issye to thd lower 
Tuy Mounrowar, appellate Court foredetermination. That issùe is as follows:— e 
ona “ Whether the land, the subject-matter in dispute, is or is not 


2i the private property of the respondent.” The finding upon, that, 
‘Stanley, C. J. issue is that the land is not the private property of the respon- 
deyt.« In view of thts finding the learned Judge appears to 

have come to the conclusion that thalane upon which the walls 

were built having been formerly a public road, must be treated 

now as a street within the meaning of the definition of “ street ” 

contained in the Municipalities Act. In this he was, we think, 

in error. From the fact that the road in question was a public 

road in 1881, it does not follow that it is still a public road. 

For 25 years it has been used by the plaintif and by the 

plaintiff alone, it having been enclosed by him by the walls 
which are sought to be demolished; we have the fact that the 

walls were built with the sanction and approval of the Municipal 

Board of the time. Whether or not the Board can establish 

their right to the enclosure as it now exists, it is not for us te 

determine. It may be'that they can, if they take proper Pro- 

ee ceedings to have such a right estabtished ; but in thas case tMat 
TA tr A question does not arise. The main question and the only ques- 


fo ue a NA tion indeed for determination in this case is whether the plaintiff 
z 3 \- ‘has been guilty of any wrongful conduct in refusirtg to remove 
O'S ‚> the walls which he constructed in 1881. ° This depends, as we 
a “| Z Have said, upon the fact, whether or not the road tn question is a e 
ni, n ‘7 street within the meaning of the word ‘street’ as used in section 
: = n :2 88. It has been found that it is not a street. ° ‘ 
Ae 5 Lee “ We tħerefore must allow this appeal. We set aside tl decree 


` 5 e «of the learned Judge of this Cour with costs in that Court and 


Vp “, also costs in this Court ingluding fees on the’ higher scale; but 
a we cannot confirm the decree of the lower appellate Court in full. 

* ‘By that dpcree it is declared that the plaintiff is she owner of the 

e site on which the walls stand 4nd it has been found upon the 

"+ . * issue remanded to the lower appellate Cours that he is not 


esuich owner. In view of this finding the dectee of the lower 

a appellate Court mugt be mpdifieds Instead of the declatation 

. _e*contained in the decree of the Court of first instance, "which was 
affirmed by the lower appellate Court, namely, thgt “ the plaintiff . 

is the owner of a portion of the pne marked L. K. M. H. in tle 


> zæ map hereto annexed, and that Be is authorised to maizitajn the 
+ 2 . 
. s ` 4 ° e. 
e = Dj 
. ® 
~ . } e e a 
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pukka built *walls to the north and soutlf of the said lane,” we Orrin, 
“give a Weclarafion in phe following terms, Xamely, that the order 1908. 







passed by the Municipal Board directing the plaintiff to remove “Aon D 
the wals: in question was not within the competence of the Board eens 
* and is invalid, apg of e Municipal Board has not in „Te ane 
HY Boarp or 
these procee ight to remove tr have the ALLAHABAD. 






Fansonannse sass 


Bir. Na Stanley, C.J 
- Appeal allowed. taniy; Geal 
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° W. BUTLER.* o Now. 2 27. 
Inventions and Designs Act (V of 1888) ss. 14, 29—Entry in ragieter BANERJI, J. 
of inventions—certified copies— admissibility in evidence—suit for in- AIKMAN, J. 
* — fringement®-maintainability of—license-—burden of proof—subsisting pe 
license—defence open. ‘ 
Every entry in the register of inventions and every document entered 
and recorded in that register is a public document. Certified copies of 
* these entries are admissible in evidence. 
e « A licensee of a patent from the inventor is entitled to maintain a suit 
e for its infringement. 
P When it is shown that a, patent was granted the burden of proving 
' that it Rad determined lies on the defendant. 
In a suit for infringement it is not open to the defendant to plead , 
° that the invention was so obvious that no exclusive privilege ought 
to have been granted. 


AppraL against the decree of F. J. Pert, Esq., Officiating 
° District Judge of Benares. 
Suit for injungtioa, &c. 


The facts of the case. are as follows :— e 


The platntiff, W. Butler, hecame, under a deed of assignment, Š . 
the sole agent and ‘licensee of the patent for an improvement in 
the method of working brick kilns where moveable metal chimneys 
are used over chimney openings invented by one W? Bull... One -° 
of the portions of that patent consisted of an improved method: 
of moving the ehimneys b$ attaching them to a wheeled base + , . 
plate. The plaintiff brought this suit on the allegation that the 
defendants hag infringed hig patent by imitating his improved 
‘base plate’ and his method of travelling chimneys, and he prayed, 
fot a degree fog the destruction of the kilns imitating his P 
for an injunction Brohibitihg the defendants from i 


SS 
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patent in future and får damages. The Court of fitst instance e 
gave a decree for injugction and for damagps. z 0, 
2 


Defendants’ appealed. 4 
J. N. Chinas (with? him Satish Chandra sit JÒ, for the 


W. Wallach, for the respondent. *. 

The judgment of the Cour} was delivered by 

Arxwan, J.—The appellants were defendants to a suit brought 
by the respondent under section 29 of the Inventions and Designs 
Act, 1888, to recover damages for and obtain an injunction against- 
the infringement of the exclusive privilege acquired by one 
W. Bull in 1895 for improvements in the manufacture of bricks® 
The plaintiff sues as the licensee of the inventor. The learned 
District Judge passed à decree for damages against the defendants 
and also granted a perpetual injunction. Against this decree the 
present appeal has been preferred. The learned advocate for the 
appellants contended in the first instance that the defendants 
had put the plaintiff to strict proof of the patent and that it hed 
not been sufficiently proved. The evidence relied on by the 
plaintiff in proof of "the grent of exclusive privilege was the 
production of certified copies of the plan and specification issued 
from the patent branch of the department of commerce and 
agriculture. These copies were taken from the register of inven- 
tions. By section 14 of Act V of 1888, every entry in,this register 
and every document entered and recorded an thé register is to 
be deemed for the purposes of the law of evidenee for the.time 
being in force to be a public document. Therefore, under the 
provisions of the Evidence Act the certified copiesewere admissible 
in proof pf tHe entries. We asked the learned advocate én what 


* other Way than that adopted by the plaintiff the grant of the 


» 


exclusive privilege could have been “proved and he was unable 
to tell us. In our opiniôn the grant of the patent has been 
sufficiently, proved. 

The neft plea raised was &h&t the plaintif being mereby 
% licensee and not an assign of the ifventor wag not entitled to 
bring a suit for infringement. This plea is suffiaiently met by 
fhe definitions of the words “ inventor” and “ assign | in seetion 
4 of the Act. f ° S 


* The third plea was that it was the duty of the plaintiff, to shéw 


that the patent still subsisted. This plea is alto in our opinion 
without force. The privilege was granted’in 1895 and was prima 
° ° F 
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sfacie good fòr fourteen years, vide section po of the Act. The alice 
onus hy on tfe defexdants to show that itshad been determined. 1906. 
This opus the defendants made no attempt to discharge. = 
The las} ground which the learned cpuhsel arghed Tsefore us SAUN OR 
* was that the so-called invention was so obvtous that the exclusive, W. Burnes. 
privilege ought never’ to have been granted. Jn ‘our opinion , Aihm areca 
* itjenot-open to the defendants in a suit for infringement to —— 
raise any such plea. The plea practically amounts to this that 
the invention was either of no ufility ôr not new, andsueh a 
defence is precluded by the terms of section 29. Moreover, as 
pointed out by the learned Judge, if it were open to a District 
Court to consider such a defence in a suit for infringement, this 
evould practically amount to abrogating the exclusive jurisdiction 
conferred npon the High Court by sections 30 and 31 of the Act. 
These were all the pleas urged before us, and in our opinion 
none of them Prevails. We accordingly dismiss the appeal with 
costs, including fees on e higher scale. 


J. B. L. Appeal dismissed. 





. .  HUSAINI BEGAM alias DILBARI BEGAM Orn. 


Versus . . 1906. 


KHWAJA MOHAMMAD KHAN AND ANOTHER. Toma 


"STANLEY, C. J. 
BUREKITT, J. 





. Deed—Enforcement of—Agreement by a father-in-law to pay pinmoney 
to daughter-in-law —Daughter-in-law entitled lo enforce it—Unchastity 
or residence with husband— - 

Appellant was during her minority married to respondent No. 1’s son. 
. - Respondent No.1 executed before the marriage a document whereby 
$ he undertook to pay to the appellant Rs. 500 a month as sarf-pandan 
(expenses for betel leaves, i. e., pin-money) from the date on which her 
daja was received-in the husband’s house, which oxpréssion, was in the 
deed itself explained to mean the date of her marriage. The appellant 
left after some time her fusband’s house. She brought this suit to ie 
recover arrears of her pin-money by sle of some property which was 
charged with it. The defence raised by the father-in- Jaw was that she * 

had become unchaste and did not reside at her husband’s house. 

* Held (Srantxy, O. J. and Béaxstr, J.) that the document in question 
having been executed forgher benefit, she could sue upon it and was | 
entitled to recover the arrears, and that the question of unchastity or her’ ° * 
refusal to live with the husband was entirely immaterial, as the dooument 
did net ley down that she vould ba entitled to get the pin-money only 
durifg her chastity or if she lived with her husband. ° Š 


APPHAL againgt the decree of Babu Rajnath Prasad, Sub- 
* ordinate Judge of Agra. , 
A e SH. A. Nog 258 of 1904. á 
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Suit for arrears of afnuity. ` 
Nawab Husaini Begam, plaintiff, sued deffindant,*her fatier-in- 


law, on the altegation that the latter had executed®a documgnt on 
her matriage* agreeing jo pay Rs. 500 to her as sanf-pandan. 


Ditpart Broaw The material portion-df the agreement ran as follows :— I will 


D 
Kawasa * 
MunsauywaDn 
Krav. 


pay Rs. 500 per month for ever from the d&te of the arrival of 


the dola.” On the lst August, 1883, plaintiff left her fathey’s ° 


house to live with her husband. They lived together for some 
time, and then the pleintiff ‘owing to some disagreement left 
ber husband’s house. Plaintiff brought a suit to recover arreare 
of ‘sarf-pandan’ which was compromised. The present suit 
was brough to recover arrears from May, 1901, to October, 1903. 
The main defences to the suit were that the agreement was. 
opposed to public policy and without consideration, and there- 
fore the plaintiff, who was no party to it, could not sue on it. 
It was also pleaded that the plaintiff having fefused to live 
with her husband and having become unchaste, had forfeited her 
rights to recover the maintenance. The Lower Court found all 
.the issues in favour of the plaintiff, but dismissed the suit on 
the ground that she had refused to live with her husband. 

Plaintiff appealed. ° 

Tej Bahadur Sapru (with him Sundar Lal, for the appellants) 
submitted that the agreement being admitted, the plaintiff 
was entitled to succeed. On the evidence it was clear that 
plaintiff never refused to live with her husband. He referred 
to a portion of the deposition of the plaintiff. ‘He further 
contended that the annuity was granted unconditionally. The 
deed did not give the annuity to the plaintiff’ during her 
chastity or only so long as she lived with her husband at 
his residence. e It was therefore not necessary to go into evjdence 
ewith’ respect to her character. 


Karamat Husain (with him Ghufam Mujtaba), foe the ros- 


e pondents, contended that tlf money claimed was not like a dower 


debt. There «was no consideration for the agreement. The lady 
being & mirfor could not take advantage of a document to whicle 
, fhe was no party. In fact, the document was no agreement at all. 
` It was a mere declaration. He referred to 
*Mohores Bibi v. Dharmo Das Ghose, [ ILL R., 30 Cals 539. 
- It could not be the sntentior of the*father-in-law t8 pay Rs. 00 
# month to the plaintiff and allow her to live anywhere she liked. 
Intention was to be looked into. He referred te œ . 
Pollock on Contracte, 7th edition, p. 245, s z . 
Leake on Contracts, 4th edition, p. 469, à ° 
i) 


id . Sey - É o oe 
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« The judgment of the Court waa delivered by Cwi. 


Srygizy C? J.—Tfpis is an appeal by,the plaintiff, Nawab 1908. 
Husaipi Begar», wife of Nawab Rustam Ali Khan, against the BORANI 
decree ofthe Şubordinate Judge of Agra, dated theel6thof Breaax alias 

* August, 1904, dismissing her suit. On*the occasion of the | Dusparr Braaw 

marriage of the plaintiff with her husband, Nawab Khwaja | kasii 

Mokammad Khan, the father of Rustam Ali Khan, agreed with Mumawxan 

the plaintifi’s father that in consideration of the marriage he Kuss. 

yvould pay to the plaintiff Rs. 500 à month as pin money, des- Stanley, C. J. 

aribed in the document which was subsequently drawn up, as ore 
“pandan.” It appears that this annuity was paid for a con- 

siderable time, but owing to the fact that the plaintiff refused to 

give with her husband, or ceased to live with him, her father-in- 

law thought fit to stop the payment of the annuity. The amount 

claimed is for arrears due up to the end of October, 1903. 

° A number 8f defences were set up in the Court below, the 

most important being that the plaintiff had ceased to live with . 

her husband on account of quarrels and therefore was not en- 

titled to the annuity; and that she had become unchaste and 

therefore had forfeited her rights in respect of it. It was also 

* said that the agreement was illegal and opposed to public policy 
gud was without consideration. Issue$ upon these defences were 
knit in the Court below, but all of them were determined 
in favour of the plaintiff with the exception of the issue whether . 
the plaintiff had ceased to live with her husband and so forfeited 
the annuity. e The learned Subordinate Judge found that she had 
ceased to*live with him and on this ground held that she had 
forfeited her right to the annuity. His words are “I hold that if 
the plaintiff pxoveunchaste or refuse to live with her husband, 
there js no obligation on her father-in-law to spay her any 
allowance,” and further on “In the present case unchastity, ; 
has not been legally proved but her refusal to live with her ° 
husband is most satisfactorily prowed, and I therefore hold 5 
that she is not entitled to her allowance.” Now the agreement i 
+o pay the annuity was embodied in a documen whieh has 
been adduced in evidence It is dated the 25th of October, 
1877, and is very simple in its provisions. In it the defendant, ° e 
Khwaja Muhammad Khan, after reciting’ that the marriage ef 

e his son, ustam Ali Khar® withethe plaintiff, had been fixed 
wo take place on the 2nd of November, 1877, declares that » 
„hbe will confinue to pay Rs 500 per month in perpetuity to 
tlte plaintiff for pine money (pandan) from the date of the 

ry e e » 
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Givin. marriage, that is, from the date of the plaintiffs arrival at her, 
1906. husband’s house, out pt the income of ceftain property į the ° 
saa Agra districte and a jagir in the Dholepur State, whgch is 

Broa alias SPecified in the docament.” ‘Then follows a Provision that 


Dinpart Bega _ neither the executantmor his heirs or representatives shall have - 
Kuwaza . Power to object to the monthly payment, and that the whole 
Monayuap property shall be liable for the amount of it; and further Ghat. 
Kuan. the plaintif shall have power to recover the annuity hom all 
Stanley, C. J. the property in the Agya district and the property in Dholepur 
—— in whatever way she pleased. Thig is the substance of the 
document. Details of the property, the subject of the charge, 
ave then given and the signature of the executant is appended 
with that of several witnesses. The execution of the document 
is admitted and it is also admitted that arrears of the annuity? 
are due in case there be any liability on foot of the agreement. 
It is to be observed that there is no condition whatever attached 
to the payment of the annuity. There is nothing said as to the 
chastity or unchastity of the plaintiff; nor is there any provision 
under which the executant can claim freedom from liability in 
case the plaintiff cease to live with her husband, or by reason 
of any other act dope by the plaintiff. We, therefore, faileto e 
understand how the learned Subordinate Judge arrived at the 
° conclusion that the fact that the plaintiff was not living with her 
husband, relieved the defendant, Nawab Khwaja Muhammad 
Khan, from his obligation to satisfying his undertakings. He 
is in our opinion clearly wrong as to this. ° 
We may point out that the reason assigned by the plaintiff 
for her refusal to live with her husband is, that le has been in e 
the habit of entertaining a prostitute in his house and otherwise 
misconducting himself, and that it was owing to*his misconduct 
„that she bft his house. Our attention was not called by* either 
° *the learned Counsel or advocate for the respective parttes to the 
evidence upon the record nor was it indeed necessary to do 
* so in view of the fact that the execution of the agreement for the 
* paym@nt o$ the annuity is admitted and payment 4s not alleged. 


° Mr. Karamat Husain, on behalf es the respondent, Gnd 
* thatthe plaintiff wag nota party to the agreement of the 25th 
October, 1877, and that at the time when it was executed, phe 


eae was a minor and that therefore she ould not take advantage of « 
. is provisions and sue upon it. We do not think that there is 
` any substance in this contention. Theedocument vas eXecuted 
á in pursuance of an agreement entered mito between Khwaja” 
me e e e : s 
> . 2 °. 
. eg g é 
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Muhammad Khan, the father of the intended husband, and the Cavin. 


i ton fa the “plaintiff, who was a child gf tender years at the 1906. 


time 


consideration of the agreement the fatherand guardian a? 
of the plaintiff glowed the maryiage to ,take placa, and ‘on the Hvsarnt, 


17 


Breau alias 
. faith. of it‘the marriage between the girl and Rustam Ali Khan Diteanr Becam 


was consummated. e The document provides that the plaintiff P: 


* KEWAJA 


shall have power to recover the amount of the annuity and she Monamwap 


is ‘expressly named in the document as the person for whose - 


benefit the agreement was executed.* Under circumstancesysuch Stanley, C. J. 


s as,these, it is idle, we think to put forward the plea that the ` m 
. plaintiff cannot take advantage of a document which was executed _ 
solely for her benefit. 
We therefore allow the appeal, set aside the decree of the 
Court below and give a decree to the plaintiff for the sum of 
Rs. 15,000, with interest, at the rate of 6 per cent., per annum, ` 
fram the 10th ef November, 1903, up to the date of payment, 
with costs. We also declare that the annuity is well charged . 
* upon the property mentioned in the plaint and specified in de- 
‘tail in the agreement so far as that property is situate in British 
India. If the amount of the decree with interest be not paid on 
or before the Ist of June, 1907, we direct that the said property, 
2 or € sufficient part thereof, be sold fore the satisfaction of the 
pl&intif’s elaini. The decrée will be drawn up in accordance 
with the provision of section 88 of the Transfer of Property Act. 
The plaintif-appellant will have the costs of this appeal, includ- 
ing fees in tlfig Court on the higher scale and also the costs in 
s _ the Court below agaist all the defendants. 


2 


H 


i > B.O M. . Appeal decreed. 
° ° SUNDAR LAL AND OTHERS š ; OIL. 
$ versus "a . Toos, $ 
. OHHITAR ‘LAL AND ornens.* : Hog 
Redemption, Suit for—by father dismissed second suit by sons—only e — 
, 2'8 share redesmable—H indu Law. ? esa rs J. 


A suit for redemption broug€t ky the father of the plaintiffs was dis- | Aar 
missed. Some time after the gons brought this suit for redemption of the * . 
whole property, the mortgage having been satiafied from usufruct. Held 7 
that the plafntiffs were entitled to redeem their shares only and not the 


° fhare of thejr father. ° P . 
2” Suoonn Arrear against the decree of A. B. Bruce, Esq., Dis’* o 
trict J udge of Agra, confirming a decree of B. Raj Nath Prasad, fe 
Subprdinate J udge. 
ie a 3. A. No. 30 of 1905. “a 
° ° 3 e 
a l . ’ . T 
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Omm, ` Suit for redemption. l . ; 
1905. For the facts of the case see 3 A. L. J. w, 644, * š j 
Boxman La . Kedgr Nath (with, him J. N. Chaudri and "Sarat oe. 
Gate Lat. ; - Chaudhri), for the upeana. i .° s : 
caer: Sundar Lal (with him Durga Charan Barterji), for the respon- 
dents. e, °’ 


Stanley, 0. J. The judgment of thọ Couxt was delivered by 

Sraney, C. J.—This second appeal arises out a suit for xe- i 
demption which was brought by the plaintiffs-appellants and a 
nuinber of other parties who claim to be entitled to a share in a 
village named Alaula, comprising an area of 157°67 acres. The 
claim of the plaintiffs-appellants was dismissed on the ground 
that it was barred by a decision in a suit brought by their father, 
the defendant Jhadda, in respect of the sameecause of actign. 
When the case came before us for hearing, we pointed out that 
the decision of the suit in which Jhadda was the claimant did not e 
operate as res judicata against his sons the present appellants, 
and we therefore held that the Courts below were in error as*to 
this. We remandeg several issues to the lower appellate Court 
for determination under section 566 of the Code of Civil Prce- ( 
dure. We have the findings upon these issues now betore us.° 

Tt has been found that of the property, of which possession 
was claime@ in the suit 174, biswansis formed the share of «the 
appellants. It has been also established that the mortgage 
under which the defendants held the property was satisfied many ; 
years ago by perception of the rents and profijs. Mr. Kedar. \ 
Nath on behalf of the appellants has contended before us that ^ 
the appellants, together with Jhadda, formed’ a joint Hindu œ- 
l family, tnd ‘that the appellants were therefore entitled ‘tnotwith- 

° standing the decision against Jhgdda in the previous suit to 
redeem the entire of the share of the family th the joint family 
property. Mr. Sundar Lal on the other hand has pointed out 

k authority for the proposition that when Jhadda seught to redeem 
e the mortgaged property and failed in his attempt to do so, his 
° . * share in the joint family property faust be treated as necessarily 
eoxcluded from the elaim of the present appellants. We think 
that this latter contention is well fognded and that,the appeants < 
`. etan only now obtain possession of their share of the j8int family 
property and not the share also of their father Jhadda. This 
being so, the appellants will be declared entitled to possession 
eer of 177s biswansis, that is, 214 put Sof 60, “shares of 157°67 acres. 
e 
é e. a: 
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° They will algo be entitled to their proportionate part of the sum 
* foung to be Aue in spect of profits up tọ the year 1309 Fasli 
and þp a further sum in respect of their proportionate share of 
profits up to the i time when possession § shall be bended. over to 
them—these sun's to be ascertained in theexecution department. 
We accordingly allow the appeal to this extent anc modify the 
- ‘degree of the lower appellate Court accordingly. The parties 
will have their costs in all Courts proportionate to’ failure and 
Success. These costs will include feea in this Court on, the 

bigher scale. ° 

Two objections were filed which have not been pressed. We 
say nothing as to the costs of these objections. 
BL. ` Appeal allowed in part. 


e 


x A SHIAM SUNDAR LAL 
versus 
KAISAR ZAMANI BEGAM.* 


Divil Procedure Code—(Act XIV 1882)—section 588—inherent jurisdiction 
of Court—application to be restored to possession. 


° When a wrong has been done by an order of a Court, which has been 
e set agido on appeal, the Cgurt executing "the decree is competent to put 
the parties in the position which they occupied before the wrong was 
done. 
The appellant obtained a decree against L and proceeded to sell certain 
property’ to which the respondent laid claim. The appellant had to bring 
` a suit for declaration that the property was the property of L and obtained 
a decree from the Court of First Instance and sold the property. On 
appeal the decree. was set aside and the suit was dismissed. Held that 
the respondgnt was entitled to recover back the property in the execu- 
tion department, and it was not necessary for the respondent to bring a 
fresh suit for possession. 


EXECUTION Figst ApPE&L AGAINST THE DEOREE of Pandit 
Pitambar Joshi, Subordinate Judge of Bareilly. 

One Muhammad Husain obtained a decree for money against 
Lalji Mal and then attached aud-advertised his judgntnt-dbtor’s 
property for sale. Lalji kad transferred his property to his | 
brother-in-law, "Ram Baksh, who had transferred it to Kaisar ` 
Zaqnani Began: the respondent. Then the appellant obtainéd 


ə an assigameht of the decrte on the 17th March, 1902, from the 


aecree-holder. He applied for execution of the property which 
had been trdnsferred tosthe respondent. The . respondent pre- 
. a aa 
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ferred objections and the property war released. The appellant . 
then brought a suit for declaration that the Wariougassi nts 
were null and #oid ad the property could be sold in ection 
The suitewas decreed by the Court of first instangp on. the Oth of 
August, 1903, but the High Court, on the fath J uly, 1905,» 
‘reversed thé decree. In the meantime theedecree-holder chad 
brought the property to sale on 20th of February, 1905. The e 
respondent then applied for restoration. of the property whic 
hadpeen purchased by: the appellant. The Court of First in-, 
stance ordered restoration. ‘ ` 


The assignee of the decree appealed. 


J. N. Chaudri, for appellant. Section 583 cannot apply to a. 
case in which a declaratory decree was obtained by the Court of 
first instance but refused by the appellate Court. ' A declaratory 
decree is incapable of execution. The proper dburse for the 
respondent was to bring a suit for possession of property. The, 
original decree passed against Lalji Mal has not been touched 
and is still operative. 


B. O'Conor, for the yespondent. The Court has an inherent 
jurisdiction to set right ¢@ wrong done under its order. If the 
Subordinate Judge had not gone wrong, the property weuld havé 
been in our possession. I want to be restored to the position 
Í was in, before the wrong order of the Subordinate J rdg. . 


The Privy Council say that section 583 is not an ` exhaustive 
section. The principle laid down in 
Radhey Singh v. Mangni Ram, [1902] 6 O. W.N.°710, a 
Saran v. Bhagwan, [1903] 25 AN., 441,  °, 
should be applied. 


° J. N. Chaudri, in reply. The degrees in the cases cited were ' 


executable decrees. The principle laid dowh in those cases 


* should not be extended to declaratory decrees. 


The judgment of the Court was delivered by 


* Rronarps, J.--In this case the appellant as rgpresentative of 

one Muhammad Husgin had a decree originally ohtained against 

one Lalji Mal. Certain property was attached and directed to ‘ 
be sold. The present respondent objected that the property had © 
Become vested in her and was not liable to be sold, in executioh 
of the decree. The objection was allowed and ‘the *decres-holdem 
instituted a suit for a declaration thst the’ property was lisble'to 


. a ae 
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eale in execiftion of the decree. The Court of first instance decreed 
“this spit and the decike-holder -proceeded to sell and did sell the 
proper Thee defendant, however, appealed, and on appeal 
the decre ‘ee of thg Court of first instance wês set aside, and the 
G respondents in tħis suit established her tight to the property. 
She now seeks to bærestored to the property, which* admittedly 
. was gold in execution of the decree of the Court of first instance, 
which has been set aside on appeal. The learned Subordinate 
Judge has treated the application*as one made strictly ngler 
the provisions of section 583 of the Code of Civil Procedure and 
has decided that the application was properly made under the 
provisions of that section. The appellant, howevey, contends 
that that section cannot apply to a decree, which was merely 
eclaratory in its nature and not capable of execution. The 
respondent's counsel on the other side relies on the inherent 
jurisdiction ofethe Oourt to restore a party to the position he 
occupied before that position’ was lost in execution of a decree 
of Court subsequently set aside. We consider that whether the 
order appealed from could be made under the provisions of 
settion 583 or by virtue of the Court’s inherent jurisdiction the 
*order was a right and proper order, and that the respondent is 
entitled to be restored to the property sold in execution of the 
décree. he principle infolved was discussed in the case of 
Radhey Singh v. Mangni Ram.(‘) In the course of the judgment 
after referring to the authorities the following passage occurs :— 
“The principle on which the Courts have proceeded is that when 
there has been a wréng done by an order of a Court passed, 
e which has been set aside on appeal, the Court executing the 
final decree without express authority of law, is competent to 
put the parties fnto the position that they occupied, before that 
' order.” We consider that this principle is applicable to the 
present cate and that itis absurd almost to contend that the 
respondent ought how to bring a fresh suit for possession of the 
property which she seeks to be restored which would be a suit 
completely parallel to that which has already been krought by 
the decree-holder. We dismiss tife appeal with costs including 
in this Court fees on the higher scale. 


x. 2 ° A ld ° 
eo. se (1) [1g02] 6 ©. W. N., 710. Boot amen, 
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Bare, Guardian and Wards Act—VIII of 1890—sectien 8—minor Hindu girl 
Knox, J. —Living with maternal grandmother—father married again—whethér , 
Ricuarvs, J. a fit guardian. 


awe In an application for appoiptment of a guardian for a minor ‘the Court 
hàs really to see what is for the benefit of the minor. Where a Hindu 
girl aged 10 years had been living witheher grandmother since the ag@of 
5, the grandmother being in good circumstances, and it appeared that the 
father had married again, on an application being made by the father to 
be appointed guardian of her person, held that the father should not under 
the circumstances have been appointed guardian of the person of the gir’, 
and having regard to her welfare she should be restored to the custody 
of the grandmother. 

First APPEAL from an order of D. R. Lyle; Esq$§ District Judge 
x of Moradabad. 

Application for appointment of guardianship. 

The girl was about 10 years of age. She was the daughter of 
the respondent and the daughter's daughter of the appellant., 
The mother of the gfrl died leaving her only 5 years of age. e in’ 
a document called Will’ the mothey of the infant expressed,a 
desire that she should live under the guardianship of her grand- 
mother, the appellant. Ever since the mother’s death the child 
had been living with the grandmother and the father had married 
again. The father brought a suit for thé cystody of the girl and 
the suit was dismissed. The judgment is reported at’ p. 266 of 
1A. L. J.R. , and p. 594 of I, L. R., 26 All. ` 

The father ‘then put in this application ukder the Guardian- 
ship and Weeds Act. The application was granted. a. 2 
'] e The grandmother (objector) appealed. 

Tej Bahadur Sapru (for appellant}. The welfare of ‘the minor 

+ > has to be regarded and th@ personal law by which the parties 
are governed+should not be strictly enforced. The father having. 
married again the child should mot be made over to him, The 

. ‘matter is in the discretion of the Ceurt, and the father cannot 


° i claim to be appointed guardian of the infant merely because 

ft is his legal right. (See section 7 of the Act). i ° 
. , In re Bthel Brownp[1884] £3 Q. B. D., 614. ° `e 
. Smart v. Smart, [1892] A. C., 425. ' 
Further the wish of the mother is to,be regayde@. She seems 
x to have had no confidence in the hnsband. Nothing appearing 
ae * F. A. F. Oy 12 of 1908. o 

: ‘ ta N 
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against the grandmother, she should not be deprived of the cus- 
stody more paréicularly as the infant is a girl and has lived with 
the apfellant ever since her mother’s death, 4f not from before her 
death. * Besides, the finding is—and there ds evideyce to support 
, that tha? tħe fatlfer is not comparatively fh affluent circumstances. 


Durga Charan Banerji; for respondent. The question is not * 


wl iether the grandmother should be deprived of the custody of the 
"hit but the question is whether the father should be appointed. 
Comparative poverty or the fact ofseconl marriage can .be no 
régeon to deprive the father of the custody of the child. The 
Judge having exercised his discretion, this Court should not 
interfere. The girl will be looked after by the paternal grand- 
mother and the step-mother. 

” The judgment of the Court was delivered by 

Kyox, J.—This is an appeal from an order passed by the 
Digtrict Judge pf Moradabad under the Guardian and Wards 
Act. The Judge has appointed the father as guardian of the 
person of a Hindu child and has directed that the minor who is 
a girl nearly 10 years of age be removed from the custody of her 
maternal grandmother and be made over to the custody of the 
efather. It is an admitted fact that until thjs order was passed 


thegirl has been since the death of ber mother for a period of 


fite years continuously rediding with and has been cared for 
by the maternal grandmother. There is no suggestion that the 
maternal grandmother is in any way unfit to continue to be a 
guardian of éhe ward. She is a Hindu lady in good circum- 
stances, and it is obvious that if she had not cared for the child 
she would not have kept the minor so long under her charge. 
It is true that there is nothing against the father, but again it 
is an admitted fact*that he has married a second time and the 
girl wilé have to go under the control of a step-mother, of, whom 


probably she knows nothing. We cannot think that the girl À 


under these circumstances will be so happy as she is in the house 
of the maternal grandmother. What we have to consider is 
what will really be for the welfare of the minor, Weighin gall 
the circumstances we think th&t-t will be more for the welfare 
of the minor to ve with thè maternal grandmother than with 
the step-mothey. We accordingly decree the-appeal, set aside the 
order of the Court below and direct that within one week from 

* the time when our order reaches the Court below and is notifieth 
td the parties, the girl be restored by the respondent to the 
aastody of the appellant. "We make no order as to costs. 


x? . > 7 Appeal allowed. 
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~JAGANNATH PRASAD AND aguers.® 


Contract—speci fic performance—contract by guardian with Erie et, . 


Judge—subsequent sale with permission. 
e °A Court will not specifically enforce a contract made by the guardian 
of a minor if it is shown that it was magle to the detriment of the ming. 


Where therefore a guardian contracted to sell to A the minor's property 
for Rs. 725 with the permission of the Judge and subsequently sold it 
to B for’Rs. 825 with the renewed sanction of the Judge who, however 
gave notice of the higher bid to A who declined to pay the higher figur®, 
held that the first contract could not be specifically enforced. 

SECOND APPEAL against a decree of Babu Khetter Mohan 
Ghose, Additional Judge of Aligarh, affirming a decree of Babu 
Jagat Narain, Munsif of Koil. 


Suit for specific performance. 


The property belonged to one Sanwalia (respondent No. 2), 
who was a minor.e His mother, Musammat Misri, was his* 
certificated guardian. She applied to the District Judge and 
obtained permission on the 15th of November, 1904, ® sell this 
property for Rs. 725, and accordingly there was an agreement of 
sale with the plaintiff who paid-Rs. 25 as earnest money, thtre 
was some delay in executing the sale deed and, on 14th December, 
1904, Musammat Misri obtained a second ‘sanction to sell the 


property to Jaggannath for Rs- 825, and a gale-deed was • 


executed in his favour on the 20th December, 1904. Jaggannath 
had notice of the agreement in favor of the plainfiff, The plaintif 


. instituted this suit on the 2nd December, 1904. The Courts 
below dismissed the suit. ° 


Plaintiff appealed. ° 


Satish Chandra Banerji (with him Gulgari Lal), for the appel- 
dant. Heré property was sold witħ the previous sanction of the 
District Judge, so the contract is g@od and enforceable at law 
and under section 27, Specific Relief Act, plaintiff is entitled to 
a decree against both defendants. (Referred also tg gectione 29, 


30, 31, Guardian and Wards Act.) The permission. gfanted by ® 


the District Judge need not specify the name of any intendiftg 


purchaser, but it can be granted only When the’Judge is satisfio® 
*8. A. 992 of 1905.,° . 
e . 


i 


} 


ls 
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of thé precessity or advantage of the transfer, and, when it has 
been ohce granted, the order is final undere section 48, Gpardian 


_ and Wetds Act,*and can neither be refiewed nor revoked. No 


second sanction accorded by the Judge could have retrospective 
affect so as to defeat contractual rights which had in the 


subsequent purchaser is defined byesection 91, Trusts Act, 
* [Borxrrr, J .—That appligs where parties are sua juris. | 


[Stantey, C. J.—Could this contract be enforced against the 
minor ?] 


. «Yes, because it is not ‘voidable’ within the meaning of section 


30, Guardian and Wards Act. 

The permission having been granted, the contract is not void- 
able at the inst&nce of the minor. 

Durga Charan Banerji (with him Lakshmi Narain and 
Girdharilal), for the respondents. The contract not being for 
the benefit of the minor is not binding on him. 


Jugul Kishore v. Anund Lal, [1895] 22 Cal., 645. 
T o Khairunnissa v. Loke Nath, [1899] 27*Cal., 276. 


The District Judge gave notice to the sopellant but he refused 
to make af offer for Rs. 825. There isa finding also that the 
contract is not for the benefit of the minor. 

The judgment of the Court was delivered by 

Borgir, f „s This is a suit by the plaintiff-appellant for en- 
forcement ôf an alleged contract of sale of property for the sum 


°” of Rs. 725 entered into between him and one Musammat Misri, 


mother and certifigited guardian of Sanwalia. The facts are 
that it apparently became necessary to sell portion of the minor’s 
property. The mother and certificated guardian would seem to 
have obtained an Ofer frofh the plaintifi-appellant of Rs. 725 
for the purchase of that property. She thereupon applied to 
the Judge, under the provisions of the Guardiane and Wards 
Act of 1890, for permission to gell the property descr#bed tn her 
application for the sum of Rg 725. An order was passed by the® 
Judge sanctioning the sale. But strange to say the name of the 
vendee does not appear in the Judge’s order. Before many 


25 
Orvin. 


1906. 


~ 
ry cuit Man 


J. POR 
Prasap. 


*meaftime accrued in the plaintiff's favour. The position of the ` 


Burkitt, J. 


e 


cays had ,padsed the Judge would seem to have received in- ` 


“fogmation "that the property had been sold too cheaply, and that 

defendant*respondent, Jangannath Prasad, was willing to 
give Rs. 825 for it. The District Judge caused this offer to be 
communicated to the plaintiff and offered the property to him 


ot Rs. 825. He however refused te purchase, Be that price. 


. 4 
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» 


The Judge thereupan sanctioned the ei to „tho re dent 
Jagan Nath., A salą deed was duly executed and registered 
and the purchage mgney paid. This suit has abw beensinstitut- 


ed by the plaintiff-appellant Chhitar Mal, for specific performance * 


of the alleged agreement between him and the minor’s certé- 


ficated guardian to sell to him the property in suit fof ¢he° 


sum of Rs. 725. Both the Lower Courts have ‘dismissed the 
cldim. . 

In appeal the agreement chiefly advanced by the learned 
Advocate for the appellant was that there was'no power in the 
Judge to tancel his order sanctioning the sale for Rs. 725 and 
to accept the respondent’s offer at a higher figure. We do 1% 
think it necessary to go into the question as to whether or not 
the District Judge had power to act as he has gone. It seems 
to us that the question does not arise. We think that the 
principle on which we should act in this case is the principle 
that a Court will never enforce specific performance against a 
minor when such enforcement is to his detriment. Here it is 


“manifest that if the plaintiff-appellant succeeds, the result vill, 


be the loss of at least a hundred rupees to the minor. We -think 
that Courts in this country, as in @ngland, will ngt allowea 
bargain made by an improvident guardian to be enforced against 
the interests of the minor, if it be shown to be a bargain made 
to the detriment of that minor. Here there canbe no doubt 
whatever that by her bargain the mothe did not obtain the 
full value of her son’s property. Therefore, for that short reagon, 
without going into any other considerations we think that this ` 
appeal fails and must be dismissed with casts. We order 
accordiagly.* The respondent will be entitled to his feas on the 


* higher scale. $ 


x. * Appeal dismissed. 


Pi 
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eire Tenancy Act (II of 1901)—Local, section 201—presumption—retorded 
co-sharer—gefendants to rebut. 


Where the plaintiff ina suit for profits is a recorded co-sharer the 
presumption referred to in section 201 of the Tenancy Act arises in his 
favour, and it is for the defendants to rebut that presumption. In such 
a case it is ‘not for the plaintiff to prove by evidence of receipt of profits 
within twelve years that the right subsisted. Mehin Laly; Badri Prasad, 
I. L. R., 27 All, 436 referred to. 


SECOND AR from a decree of A. C. Chatterji, Esq., District 
Judge of Saharanpur, reversing a decree of ka Maksud Ali 
Khan, Assistant Collector. 

Suit for profits by a co-sharer against other co-sharers. 
ment of the village, realised the profits en behalf of the plaintifis. 
The Assist&nt Collector decreed the claim against two of the 
defendants, one of whom Niadar appealed to the District Judge. 
Thé District Judge found that the plaintiffs had not proved 
that they haf yecoverd any profits within 12 years next prior 
to the suit and upon this finding dismissed the suit. 


- Plaintiffs appealed. 


Tej Bahadur ‘Sapru, for the ardhi submitteg that it was 
for the defendants to show that they were in adverse pésgession 
for over 12” years. There was a presumption that the plaintiffs 
were entitled to profits (see section 291, Agra Tenancy Act). 
The burden of proving adverse possession was on the defendants. 
It was not enough for a defendant. in a case like this toþlead 


that the plaintif had not. received profits within 12 years ofe 


the suit. The d8fendants must show that they had set up an 
adverse claim ot had repudiated the title of the plaintiff. ° 
Mihin Lal v. Badri Prasad, [1905] L L. Re 27 AIL, 436. 


of. M. Malaviya, for the respondent, submitted that the object* 


oy section 20% wes that Revenue Court should not take up the 


aa of proprietary zight kut the question having been raised 
and ¢ finding arrive? at, that section would not apply. 
+S. A. 352 of 1985, r 


The plaintiffs alleged that the defendants, evho were in manage- l 
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Owi. >- The Court below having arrived at a finding that pr oje were 
1906. not paid for 12 years, the pioeunphon was suffifiently rdbutted. 
—— He relfed on° .° e > 

Ea Lat | Dil Kuar v. Uđai Bee S.A. 171 0f1905, See p. 3. 

NIApar, The judgment of the Court was delivered” by ae 

Banerji, J. Banersi, J.—This appeal arises out of a suit for profits 





brought by the plaintiffs, ewho are co-sharers in the village 
against other co-sharers under chapter XI of the Tenancy Act, 
1901. The first plea raised in answer to the claim was that 
the plaintiffs or their predecessors in title had not received 
profits within 12 years preceding the date of the suit and that 
the claim was time-barred. The Assistant Collector overruléd 
this plea and decreed. a part of the claim against two of the 
defendants. One of these appealed, and on his appeal the 
learned Additional Judge set aside the decree of the Court of 
first instance and dismissed the suit. The plaintiffs came here 
in second appeal. The learned Judge observes, “It was for 
the plaintiffs to show that they or their predecessors had witlrin 
twelve years from „the institution of the suit collected anye 
profits,” and refers to two rulings. These rulings were anterior 
si to the passing of the Tenancy Act, t901. We may also invite 
his attention to the recent decision of this Court in Mihin Lal, 
v. Badri Prasad(*). The learned Judge has overlooked the provi- 
sions of section 201, sub-section (3) of the Tenancy Act which 
provides that if the plaintiff is recorded as having the proprietary 
right entitling him to institute a suit under çhaper XI, the 
Court shall presume that he has that right We gather fiom: 
the record that the plaintiffs are recorded’ co-Sharers. Conse- 
quently*the presumption referred to in the section irises in 
. their favour, and it was not for them to prove by &vidence of 
receipt of profits within, twelve years that the right subsisted. 
It was for the defendants to rebut the presumption which the 
> law réised,in the plaintiffs favour. For the abeve reasons we 
eallow the appeal, set aside the ‘etree of the Court below, and 
- e * remand the case to that Court under the provisions of section 
562 of the Code of Civil Procedure with directiéns to readmit 
it to its original number in the gegister and dispose of it 
e «cording to law. The appellants will have their costs of this > 
appeal. Other costs will follow the event. | « à 


: : X. Appeal allowed 
> (1) [1905] 1. L. B., 87 AML 436, ` 
. 
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oie ag Negotiable Instruments Act—XXVI of 1881—Seetion 80—Effect of— = 
contractual rate of interest. ie as 


. Section 80 of the Negotiable Instrumenta® Act does not purporte to 
`? deprive those dealing with such instrumenta of the freedom of contract WILSON. 
possessed by other contracting parties. It purports to confer a right to SIR ALFRED 
interest, not to take away a right existing under a contract. Wirta; 
Where the Hundis were silent as to the rate of interest buf there was a 
©° callateral agreement which fixed the rate, held that the interest was 
rightly awarded at the contractual rate. 
APPEAL against a decision of the Allahabad High Court. 


The Courts bélow had awarded 30 per cent. interest to the 
plaintiff. . 

Defendant appoaled. 

The judgment of their Lordships was delivered by ; 

e Sim Arravr Wirsow.—The suit out of which this appeal arises Sir Artur 
wag brought upon six hundis drawn by fhe defendant (appellant) 
upon himgelf in favour of the plaintiff (respondent). The ° 
hundis were silent as to interest; but there was’a collateral 
agreement, embodied in written documents, that the hundis 
should beareinterest at a rate equivalent to 30 per cent. per 
annum. And‘4%t hasbeen held that the dealing with interest by 

a collateral agreement, and not on the face of the hundis, was 
in accordance with the custom prévailing in the district, and 
‘amongst the class, affected by this suit. 

The eontention of the appellant was that, nottvithgtanding 
the agreement of the parties, the Respondent's right to ihterest ° 
was restricted to 6 per cent. by section 80 of the Negotiable 
Instruments Act, XXVI of 1881. Bèth the Courts in India e 
rejected this contention, and their Lordships think vightlys 

The section says :— t 

“When no rate gf interest is epecifed in the instrument, interest on the 
amount due thereon shall, except in cases provided for by the Code of Civil ag is 
Procgdure, section 532, be calculated at the rate of six per centum per annunt, 
trom the date” atevhich the same oyght to have been paid by the party charged, i 
until tender or realization of the amount due thereon, or until such date afteg 
the institution of g suit to recover such amount as the Court directs.” 

“ Explanation : :—When the party charged is the indorser of an instrument _ . 
dishongared by non-payment, he is lable to pay interest only from the time ° 
. that he received notice of the dishonour®” _ ~ 


- © gS 4, * 
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In 1855, by Act XXVII of that year, the ugury laws pre- 
viously in force were repealed, and the genera? rule was lai 
down that,.“In army suit in which interest is recoverdble, the 
anougt shall be adjAdged or degreed by the Court at the rate 
(if any) agreed upen by the parties.” Sectlon 80 of the Nego-- 
tiable Instruments Act does not purport to deprive those dealing 
with such instruments of the freedom of contract possessg(l, by 
other contracting parties. It purports to confer a right to inter- 
est, not to take away such a right otherwise existing. When 
a plaintiff has to rely upon the seption as the ground ofShis 
claim to interest, no doubt the terms of the section must be 
followed. But to read the section as depriving him of a 
contractual right of interest would be to read into it somethjpg 
which it does not say, and which cannot reasonably be implied 
from its language. ` z 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The respondent not having ap- 
peared, there will be no order as to costs. 


[A. L. J. R. 





PRIVY COUNCIL. ' _ 
SHAHAR BANOO 


. versus 
AGHA MAHOMED JAFFER BINDANEEM AND oTHEers® 


Mahomedan Law— Bndowment-——Shia—trustee—woman—*Non-mahomedan 
—less zealous Mahomedan—appointment of—valid—na, provision by 
settlor about appointment of lineal descendants —whether Courts could 
appoint an outsider—Disoretion. 

There is no legal prohibition against a woman halding a miueallishidy 
when thes trust, by its nature, involves no spiritual duties such as a 
woman could not properly discharge in person or by deputy. 

One who is not a Mahomedan, andes fortiori one- who is so but who 
follows a sect not orthodox according to the standard of the settlor, is 
not disqualified by law tr the post of a mutzwalli. 

The duthorities fall far short of establishing the right of lineal 
O of the founder of the endowment in which that founder has 
not prescribed any line of devolution, 

The Courts can exercise a discretion in the selectiof of a trustee. When 


e therefore in exercising such a discretion they took ‘into consideration, 


the nature of the duties imposed upon, the trustee, the fapt that by feason 
. of hor sex the appellant would not be able to discharge many*of the duties ® 

personally, and the circumstance that she was a Babee, and as sith; 

might take a less zealous interest in carrying on the religious obsarvanYgs 

of the Shia School ; and so refused tg appoiné b appellant a age held . 
- that their discretion was sound. e 
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e APPEAL against the decision of the Chief Court of Lower Parvy Counorn. 
Burmdé., ‘ : 
e 
The facts appear from the judgment.  ? . ° 


e ° . > . ° 

-. The Courts belot dismissed the claim. * 

Plaintiff appealed. ° 
* Tad judgment of their Lordships was delivered by 

Sir Arraur Witson.—Hajeé Ahmed Bindaneem, a Shigh 
Méhammedan, died in 1882, jeaving a will by which he devoted 
the one-third of his estate of which he was capable of disposing 
to religious and charitable purposes. The testator left six sons 
and one daughter, of whom the eldest was a son “Mahomed 
Jaffer, the first respondent, and the second a daughter, Shahar 
Banoo, the appellant. In his will the testator said, “I appoint 
my obedient son, Aga Mahomed Jaffer Bindaneem, my legal 
executor. And the superintendence of all the affairs relating 
to the heritage and the sools is entrusted to Aga Ahmed 
Ispahani.” He further said :— ` 

“5. The furniture, such as lamps, utensils for cooking, carpets, silver 
algms, silver sarposh, and all the articles blonging to the Emambara, shall not 
be thessubject of inheritance, and shall be used by, the executor in performance 
of tagiadart rites. oop wg 

“6. The executor shall, after taking possession, with the information of the 
Nazir, of the sools, purchase therewith (in the) share market any good property 
or Gofernment paper, and shall out of the income thereof spend Rs. 1,000 
during the firat ten days of Mohurrum every year, in accordance with the 
custom in vogug, in*performance of the tastadari and distribution of food in 
connection with the Emambara. The expenses that are to be preferred to all 
the expenses to be “met out of the income of the said property, are those of 
sending money to Kerba& of Holy Najaf and engaging naib (proxy) on 
* remuneration for the ‘performance of prayer and fasting in my,stead for the 
omissions dtring sixty yeara of my age; provided these be done thréugh any 
mujtahid. Andenext to these are thg expenses of engaging naib for visiting 
Khana-e-Khoda (House of God), the holy shrine of the Prophet and those of 
Imams (who guided people in the right path), afd for visiting the shrine of 
Raza (whom may God send His thousand blessings). Next to these arg the 
expenses of heirs and “nearest relatives, if they stand in need, or the expenses ` 
of repairing mosque or performance of taziadari on the nights preceding 
Friday, and distributing food, and feeding travellers, to the possible extent.” 


Sranan Banoo — 


v: 
Aana ManowEp 
JAFFER 
BINDANEEH. 


Sir Arthur 
Wilson. 


Mahomed Jaffer obtained probate of the will, and carried on e 


the administration of the estate untjl 1897. , In that year the 


prespnt appellant and other members of the family, who are or * 


werg parties to the present appeal, brought a suit in the Court 
of Be Recorder of Rangogn against Mahomed Jaffer, in which 


they chéfged him with certain “pweaches of trast, They asked 


s 
. 
- & Ld 
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e 


e + 


32 


PRIVY COUNCIL A. J-J. R. 


Privy Counc. that the trustee should be removed ‘from his offiée, and that 9 
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eee 


Nazir should be appointed. s 
In 1898 the Recoigler of Rangoon made his tlecree, by which 


Say Banoo he veffised tò remove she trustee from his ofice, hut, directed 
AQHA Mirouze him to keep proper “trust accounts for the future. Against thate 


JAFFER 
BINDANBEN. 
Sir Arthur 

Wilson. 





decree an appeal was brought, in accordan®e with the law thgn. 
in force, to the High Court at Calcutta. While. the case,was 
before that Court a compromise was arrived at, in aé¢cordance 
with’ which a decree *was passed on the 13th May 190% py 
which it was decreed that Mahomed Jaffer should retire fom 
the trusteeship “and that a new trustee be appointed in his 
place by the Chief Court of Lower Burma, preference in such 
appointment being given to the lineal descendants of she 
settlor,” 

Upon that the case went back to the Chief Court in Rangoon, 
and was disposed of in the first instance by Orry, J. At that 
stage of the case several different members of the family claimed 
to be entitled to the trusteeship, but of those claims it is only 
necessary, for the purpose of the present appeal, to notice that 
put forward on behalf of the now appellant, the principal 
plaintiff in the suite Her case was that as the next in seni¢ritf, 
after the retiring} truste®, of the children of the testator, sho was 
entitled to be appointed trustee or Mutwalli of the Sndowment. 
Two specific objections to her appointment were raised: first, 
that as a woman she was disqualified from carrying out the 
trusts; secondly, that, being a member of the Babee sect, she 
was excluded from the trusteeship of an ortlfodox, Shiah 
endowment. g 

The learned Judge overruled these objégtions, and appointed 
the lady tothe position which she sought. "An appeal against * 
that order was heard before the Chief Judge and Biaax, J., 
Those learned Judges agreed with Currry, J., “in shinking 
that there is no legal prohibition against a woman holding a 
Mutwalliship when the trust, by its nature, involves no spiritual 
dutfes such as a woman could ngt properly discharge in person 


* or by deputy. And it appears to their Lordships that there is 


ample authority for that proposition. 
° It was held secondly, in accordance with the’ view of the First 
Court, that “ the objects of dhe trast do not seer fa involve any 
°° duties of a spiritual nature such as taking part in or condugting 
religious services or the like, and that they coufid be carriedyput 
by a deputy.” This propositiop is perhaps not quite so clear 
, 98 the first ; the case seems t be rather ‘close to the Sh. Buf 
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„for the purpkse of the present judgment their Lordships assume Parvy Covyou. 
* the view taket in Burma to be correct. 1908. 
The Court af Appeal also. agreed with the Kirst Court in “~~ 
holding that ope who is not a Mohamrhedan, and d efortiori SEURI Banoo 
one who is so but who follows a sect not erthodox according to Agma en 
the standard of theesettlor, is not disqualified by law for the” i 
post, of Mutwalli. The, authority for this view is somewhat ae 
scanty, « -but for the purpose of the present judgment their Sir Arthur 
Lordships assume it to be correct. ° Wes 
But having conceded these points in favdar of the now anik 
lant, the learned Judges held that they did not necessarily 
conclude the case, but that the Court had still a discretion to 
gxercise in the selection of a trustee. In exercising that discretion 
they took into account the nature of the duties imposed upon the 
trustee, the fact that the appellant, by reason of her sex, could 
at best discharge many of her duties only by deputy, and the 
circumstance that the appellant isa Babee, and as such might 
take a less zealous interest in carrying on the religious obser- 
vances of the Shiah school. And in the result the learned Judges 
sèt aside the order which nominated the appellant, and appointed 
ag trustee one Aga Mahomed Sherazee, whq appears to be a Shiah 
resident in Rangoon, not apparentlyea lineal descendant of the 
festator. * Against that order the present appeal has been brought. 
On the argument of the appeal it was not disputed that the 
rights of the parties, as between themselves, are governed by 
the terms of the consent decree of the 13th May, 1902, which 
directed merely that a new trustee should be appointed by the 
Chief Court, < preference in such appointment being given to 
the lineal descendants of the settlor.” But it was said (and no 
doubt rightly),"that, in construing that decree, account should be 
taken Of what the previously existing rights of thé parties under 
the Mohatamedan law were. And it was contended that under” 
that law, and therefore (it was said) under the consent decree, 
the appellant as the senior of the children of the testator, not* 
being subject ‘to any legal disqualification, had an ‘absolute right - 
to the trusteeship, and that, the* Court possessed no "such discrg- 
tion as it claimed to exercise. . á 
Their Lordships’ attention was called to the earlier texts 
bearing ,tpon the matter, which are few ip number, and to the 
interpretation placed upon them by modern writers. The = 
Puthouities seem, to then, Lordships to fall far short of establish- 
pe the absolute right, of the lineal descendants of the founder ° 
. ° . A 


e e 
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Privy Covnott. of the endowment, in a case like the present, in’which that 


1906. founder has not prescribed any line of devolution. ° ° 
—— Their Lordghips ard of opinion that the Court lfid a discretion 


PDE Banoo to exercise in*the selection of a trustee, and ¿hat the gireum- 


Acua Manowzp stances by which the Iearned Judges were guided in the exercise 

JArvaR PODA of that discretion were matters proper for their considerations 

Their Lordships see no reason to dissent from the conclusign 

Sir Arthur arrived at. They will humbly advise His Majesty that the 
Wilson. Nes é 

appeal*should be dismissed. ° 








The appellant will pay the costs. e y 
Bramall and White, attorneys for appellant. 
A. H. Arnold and Son, attorneys for respondents. 
Parve Couxott. PRIVY COUNCIL. i 
1906. In the matter of 8. B. SARBADHICARY. 
—~ Letters Patent— Allahabad Hiyh Court—Sections 7, 8—pavers of enrolment 
Dee. 14. of advocates—Suspension—Rule 197 of the rules of Court— Suspension 
——e without trial—disciplinary authority of High Court—Counsel guilty of 
Lord Davey. contempt. 
aoe By sections 7 and 8 of the Letters Patent the Allahabad High Court 
SiR ANDREW is authorised and empowered to approve, admit and enrol as many advocates 
SCOBLE. as it thinks fit and to suspend any advocate on reasonable ground. „À 
SIR ARTHUR barrister of Englan@ or Ireland may be admitted under Rules 180 and 
Wison. 181 of the Rules of High Court as an adyocate and when he is so admit; 
<= ted he becomes subject to the disciplinary jurisdiction of the Court. 


Rule 197 of the rules of Court provides for cases in which the Chief 
Justice and Judges may for good cause, and without charge or tril, 
suspend or remove from the rolls of the Court any advocate of the Court. 
An advocate may therefore be tried by three Judges under rale 2. 
The intention of the Crown’ was to give a wide discretion to the High 
Coorts intIndia in regard to the exercise of their disciptinary authority. 
The rules of Court indicate the precaution taken*by the Court itself to 
secure that the powers shall not be exercised capriciousty or oppressively, 
and there is no reason to apprehend that the just independenc® of the 
E Bar‘runs any risk of being impaired by its exercise. On the ether hand, 
it is essential to the proper administration of Justiee that unwarrantable 
e attacks should not be made with impunity upon the Judges in their 
public capacity. 

j K horea Counsel is guilty of contempt in the attemft to vindicate his 
professional conduct in a publication of which he is an editor, held that 
the libel constitutes ‘reasonable cause for which he may be suspended 
from practice. In re Wallace, L. R., 1 P. O., 283, distinguished. 

* APPEAL against a judgment of the Allahabad High Court. 

2 oe The judgment of the High Coutt is reported in 3 A. L, J. R. 


Appellant appeared in person. . 
Tho judgment of their Lordships was’ deliveréd b 


eee Sir Anprew Soosre,—The petitfoner iat this case, Mr. Sashi 


i N 


— Bhushan Sarbadhicary, is a barrister of Gray’s Inn, and an ° 
be e @. 
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«advocate of ‘the High Court of Judicature at Allahabad; and he Prvy Covxon, 
complains of ‘an order of that Court wher by he was apace 1908. 
from practice ih that Court for a period d four years, from the fu ee 
5th, July,1906efpr “ gross misconduct” , The grounds of his 6 B. cod 

* appeal are nine in number, and as two of them relata to the com-® DHIOARY. 
petency of the Com to make the order, it will be convenient to gis andrew 

e digpwse of them in the first instance. Scobie, 

The first objection is that the Court “had no jurisdiction to a 
deal with the applicant for alleged misconduct, he bein’ a 

- member of the English Bat.” 

In the opinion of their Lordships this objection is untenable. 
By section 7 of the Letters Patent by which it was established, 
tlee High Court is authorized and empowered “ to approve, admit, 

-and enrol such and.so many advocates . . . . as to the 
said High Court shall seem meet”; and by section 8 the High 
Court is empoWered “to make rules for the qualification and 
admission of proper persons to be advocates . . . . and to 
remove or to suspend from practice on reasonable cause the said 
advocates.” By Rule 180 of the Court “any barrister of Eng- 
„land or Ireland, and any member of the Faculty of Advocates in 
"Scdgland: may present an application for fis admission to the 
Roll of Advocates of the Court”; and on compliance with certain $ 
conditions specified ‘in Rule 181 may, under Rule 182, if “the 
Ohief Justice and Judges then present in Allahabad” think fit, 
be admitted gs an advocate of the Court. It is clear, therefore, 
that any barrister sq admitted becomes thereupon subject to the 
disciplinary jonieeiauen. of the Court. 


The second “objection taken by Mr. Sarbadhicary is that the 
Court which dealt with the charge against him was not properly 
constituted under the Rules of the Court. Rul 2 provides 
that:— œ ? 

“A charge against an advocate... in respect of any misconduct 
for which such person may be suspended or dismissed from practice . . . . ° 
shall be heard and decided by a Bench of three Judges. Suche Bench way, at 
the hearing, refer the matter for disposal toa Bench consisting of five Judges.” 

Tf this rule applies, there Js no doubt that the Court. which® 
heard and disposéd of Mr. Sarbadhicary’s case was properly con- 
stituted, for it consisted of three Judges. But Mr. Sarbadhicary : 
contends plat under Rule 487, which provitles that “the Chief - ° 
Jugtice and Judges present for the time being in Allahabad? ° 
may, forgood éauge appearing to them, by an order in writing 


under the seal of the Ceurt, ee or remove from the Rolls . 
„oË the ‘Court any advecafe . .*. ,” he was entitled to have i a 
ar 
at e e . j 
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Privy Council. his case heard by a Bench of five Judges, as that number were’ 
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then present,in Allghabad. The learned Judges who heard 
the cage, and befor whom this objection was raised, say 
that “ Rule 197 provides for cases in which #lfe ChtefJustice | 
*and Judgesmay for good cause, and withgut charge or trial, 
suspend or remove from the Roll of the Court any Advocaté 
of the Court.” And their Lordships see no reason why they À 
should reject this explanation. An advocate convicted of a 
criminal offence might properly be suspended or removed forh 
practice under this Rule without further” charge or trial. In 
their Lordships’ opinion, this objection also fails. 

The facts of the case lie within a very short compass. On the 
19th April, 1906, Mr. Sarbadhicary was conducting a criminðl 
case before Mr. Justice Rrowarps, when to use the petitioner’s 
own language— 

“An altercation happened between the honourable AR and ‘the 
Counsel about the administration of the oath to the accused by the Magistrate 
who tried them. The Counsel was backed by two depositions of the two accused. 

They were showed to the Judge (who) wanted to assail the Counsel, 
but the latter, relying on his own innocence, stated, as he had the copies, *he 
was not the least to blame. The Judge was angry, and said, ‘ Why didthe 
Counsel assail the Court beloy?’ The Oounsel stated that, before the*files 
reached, the copies were the only source of bis information ; apd sat. The 
Judge asked the Counsel to be polite, and the Counsel applied (to) the Judge 
for the same favour. The Judge remarked he should not be answered back. 
The Judge thereupon angrily said ‘ Sit down.’” 


In an affidavit filed in this matter, Mr. Sarbadhi@ary says the 
words used were “Hold your tongue.” But whatever the 
words used, Mr. Sarbadhicary says he was “ gueatly affected ” 
by them, and sent the Judge a notice that “he would be legally _ 


í proceeded against, both civilly and criminally, ôn the expiration 


of two months.” Before this period expired, én the Ist June, 
1906, Ma. Sarbadhicary published in a periodical" called The 
Cochrane, of which he is poth the editor and publisher, an article 
which has given rise to the order of Suspension of which he 
now tomplains. 

e There is no doubt that the dhticly in question was a libel re- 
flecting not only upon Mr. Justice RromarDs, but the other Judges ` 
eof the High Court in their judicial capacity and in reference to 
their conduct in the discharge of their public duties., There is 

*also no doubt that the publication of this libel constituted a 
contempt of Court which might have been gealt with by the 
High Court in a summary manner, by fine or imprisonment, or 
both. The only question whicle their Ltrdships have to ctnsider A 


a 


VOL. JV]. PRIVY COUNCIL. 


dg whether the gublication of such a libel constitutes “ reasonable 
cause® for the suspension of an Advocate from practice under 
the power conferred by the Letters Patent. 4 

Their Lordships, will not attempt to give a definition of “reason- 
able cause,” or to lay down any rule for the interpretation of 
the Letters Patent ih this respect. Every case must depend 
‘on stfown circumstances. Itis obvious that the intention of the 
Crown was to give a wide discretion jo the High Court in India 
im yegard to the exercise of this disciplinary authority. The 
Rules of the Court, to which reference has been made, indicate 
the precautions taken by the Court itself to secure that the 
powers shall not be used capriciously or oppressively; and there 
is#1o reason to apprehend that the just independence of the Bar 
runs any risk of being impaired by its exercise. On the other 
hand, it is essential to the proper administration of justice that 
unwarrantable attacks should not be made with impunity upon 
Judges in their public capacity ; and, having regard to the fact 
that in this case a contempt of Court was undoubtedly committed 
(and, as the evidence shows, not for the first time) by an advocate 
in a matter concerning himself personally in his professional 
character, their Lordships agree with the tonclusion at which 
the J udgeg of the High Gourt arrivéd, and that there was 

“yeasonable cause.” for the order which they made. 

Among other grounds of objection to the order Mr. Sarbadhicary 
endeavoured tp draw a distinction between “his capacity as an 
advocate and hie capagity as an editor,” and cited the case of In 
re Wallace (L. R., 1 P. O., 283) as an authority in support of his 
argument. Buf that was an entirely different case from the 
present. In deliyering judgment, Lord Wexsrsury (at p. 294) 
Says :— o ° a 

“Tt was an offence . + . committed by an individual in his capasity of 
a suitor in respect of his suppose@ rights as a suitor, and of an imaginary 
injury done to him as a suitor; and it had no (Panection whatever with his 
professional character, or any thing done by him professionally, either as an 
advocate or an attorney.” AS 

Here the whole controversey drome from the misbehaviour of 
Mr. Sarbadbicary, as an advétate conducting a case before the 
Court, and the centempt of which he was properly found guilty . 
was @ommitted in the attempt to vindicate his professional 


conduct in & publication for which be was solely responsible. °*, e 


Their Lordshjps, will say nothing as to the character of the 
libel, or as to the extent of fhe punishment awarded. They will 
hamblpeadvise His Majesty to disytiss the appeal. 
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: J KISHAN KUNWAR .° è 
versus 


e 
FATEH CHAND anD oTHERs.* ; . 
Civil Procedure Code (Act XIV of 1882), s. 584—second appeal-- impossible 
` inference from documentary evidence—High Court's power to interfere. 
Where the lower appellate Oourt dgew an inference of law froth the 

documents on the record, which showed that the occupiers were in the 

habit of selling the sites of houses, that the occupiers were the owners of. 

those sites, keld that this was a wrong and impossible inference and the 

High Court was justified in setting it aside in second appeal. a 

Srconp Appeat from a decree of Maulvi Muhammad Ali Khan, 

Subordinate Judge of Aligarh, reversin g a gecreo of Babu 
Chhajju Mal, Munsif of Etah. ' 


Suit for declaration of title. 


The material facts appear from the judgment. The Court of 
first instance decreed the suit. The lower appellate Court reversed 
the decree. . . 


Defendant appealed. ° . e 


Gokul Prasad (with him Sundar tal and M. M. Malaviya), for 
tho appellant). 


B. E. O’Conor (with him Ghulam Mujtaba and 5. 6 . Banerji), 
for respondents. 

The judgment. of the Goni was delivered b 

Riowanps, J.—The facts of the suit out of which this appeal 
arises sre ‘undisputed. The plaintiffs purchased sim plots of 
land ‘consisting partly of groves and partly of plots of land 
which were formerly the sites of houses in Rampur but which 
have since been brought into cultivation after demolition 
of thy houses standing thereon. The defendapt is entered in 
, the reventie papers as the zamjndar of the entire mahal in which 
* the plots so purchased are situate. After jhe purchase the 
„plaintiffs applied to the Deputy Collector to he entered as the 
“absolute owners and proprietors of the plots so purchased. hey 
„ were opposed by the defendant as Zamindar and the application 
"was refused. The plaintiffs then instituted the present suif to 
cancel the order of the Deputy Collector veftsing to énter the 
names of the plaintifis as proprietors. . Apart from the question 
. 48. = No. 1285 of 1904." : 


. 
* e. 
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gf fori, the object of the suit is to obtain a declaration that the Crvin. 


plainttfis are the absolute owners and proprietors of the purchas- 1908. 
ed plots of land‘ind to establish their titid thereto” against the -~~ 
defendant © Kisnan KUNWAR 
ap ` v. 
« The Court of first instance A the suit. The lower ẹFarzn Cuanp. 
appellate Court alloted the appeal and decreed the plaintiffs’ Richards, J 
claie From the judgment of the lower appellate Court it .—— ` 
appears that it is founded on inferences of law drawn by the 
learned Subordinate Judge from certairr documents and the 
wajib-ul-arz which were gtven in evidence. The documents 
show that the owners of houses in Rampur had been in the habit 
of selling and transferring their houses. The wajib-ul-are sets 
fowh that the occupiers of houses had this power, but all through 
the entries the zamindar is recognised, and it is stated that if a 
new house is to be built the permission of the zamindar must be 
obtained. The @ntry in the wajib-ul-are as to groves is to the 
effect that isolated trees and clumps of bamboos planted by the . 
tenant can be cut by him, and as to rent-free groves, if the trees 
should die out and the land be brought into cultivation, rent 
must be paid, and that if a.new grove was to be planted the 
Teave of the zamindar must be obtained. Tho inference of law 
that ‘the Subordinate J udge pas drawn fom this evidence (about ° 
which theréis no dispute), is, that occupiers of the groves and 
of the land which had been the sites of houses were the absolute 
property of the persons who occupied and used them. In our 
judgment this inference is a wrong and impossible inference and 
the decision’ of the learned Subordinate Judge based thereon is 
clearly wrong=* It was argued that the finding was a finding of 
, tact and that this, Cojfrt in a second appeal could not interfere. 
” The learped vakil for the appellant stated that he had been 
through the record and was prepared, if necessary, to give a ° 
certificate that there was nô evidence to support the finding of 
the lower appellate Court. We, howeger, think that on the œ 
existing grounds of appeal it is open to us to set aside the 
decision of the Court below. There is no dispute fbout the 
facts of the case or any finding of fact arrived at by the learned 
Subordinate J adge. The decision is based entirely upon a 
totally erroneous "inference of law drawn from facts and evidence ° 
about which thre is no dispute. We allow tlfe appeal, set aside, $ 
theejudgment of the lower appellate Court, and restore the” ” 
judgment of the°Court of fisst instance with costs in all Courts, > 
including fees in this Oort on the „higher scale. ° 


. ° Aupen allowed, « 
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"MOTI LAL AND ANOTHER g* = * 8 
. versus e , 


SUKHDEO AND OTHERSË. . e 


a 
Limitation Act—XV of 1877—Article 179—in aiiin with law—Step 
e ° in aid of execution-application for personal decrees where it wag net 
necessary. ° 


A consent decree was passed on the 25th February, 1886. It not 
only provided for the sale of the mortgaged property but was also in 
effect a personal decree as well. In 1898, the mortgaged property was 
sold. On the 14th of March, 1901, application was made for execution 
of the decree, but it was struck off. Again, on the 23rd of February, 
1904, application was made for a decree under section 90 of the Transfer 
of Property Act. This application was dismissed, the Court holding that . 
in as much as the original decree provided also for personal payment 
by the judgment-debtors, no decree under section 90 was necessary. 
The decree-holders then made the present application for execution of 
the decree. Judgment-debtors pleaded that it was time-barred. Held that 

-the intention of the decree-holders must be taken to have been to apply fox 
the execution of th8ir decree and the application might with amendment 
have been treated as an application for execution of the decree instgad 
of an application for a decree. Held further that the applfcation of the 
23rd of February, was an application or a step in aid of execution within 
the meaning of the Limitation Act. . 


APPEAL AGAINST THE ORDER of Munsni Chhajju Mal, Subordinate 
Judge of Aligarh. 

Application for execution of decree. 

The facts of the case are as follows =—One Motè Lal and another 
obtained a decree under a compromise on the 25th of Pebruary, 
1886, the material portion of which is as follows :—“ A decree 
for Rs. 14,078 in a lump sum under the mufual compromise be 
passed. The plaintiffs *will realize the decree money with 


~ 


interést in “six years... . . In case of default in the payment 
2 of the instalment of any year, the plaintifs will recover the 
whole of the decree money with Mterest by sele of... .. the 


property hypothecated in the bond sued on and the person of the 
defendants”. The whole of the mortgaged property having ‘been 
esold, an application for execution was made on the 14h of oe 
1901, but it was struck off for want of prosecutign. Again, £o 
the 23rd of February, 1904, an application was made for a degree 
PE. F. A. Ng. 309 of 1805, . 
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\nder eee 0 of the Transfer of Property Act, but it was dis- Orin. 
missedton the gfound that as the original decree provided for per- 1906. 
sonal payment by the judgment-debtors, noglecree under section “~ 
90 was necgssary, The decree-holders then made the present Mon Lat 
application for exedution. The Court of firkt instance dismissed E SUKHDEO. 
the application on the ground that it was barred by’ limitation cd 
inasmach as the application of the 23rd of February was not 
an application in accordance with law. 

Dgcree-holders appealed. f è + 

Govind Prasad, for the #ppellants, submitted that an appli- 
cation under section 89 of the Transfer of Property Act was a 
proceeding in execution. He relied on 

ø Oudh Bihari Lal v. Nageshar Lal, [1890] I. L. R., 13 All, "978, 

An application under section 87 of the Transfer of Property 
Act was also a proceeding in execution anda step in aid of 
exetution. ` 

Ram Kirpal v. Sheo Bahai, [1892] 12 A. W. N., 5. z 
Baldso Prasad v. Ibn Haidar, [1905] I. L. R., 27 AUN., 625. 

An application for a decree under section 90 of the Transfer 
of Property Act was similarly a proceeding in execution and a step 
in did of execution within the meaning of article 179 of schedule 
TI of the Limitation Act. He further esubmitted that a notice 
having beđn issued on the application which was made to obtain 
a decree under section 90, it gave a fresh starting point for 
limitation under article 179, no matter whether the application 
was a valid of gn invalid application. 

Dhdnkal Singh v? Phakkar Singh, [1893] I. L. R., 15 AIL, 84. 

Gulzari Lalefor the respondent, submitted that when a decree 
had been passed the execution Court could not go behind it. 
When relief had been granted against non-hypothecated property, 
it was not necessary to proceed to get a decree again&t, such 
property. ~ . ° 

Lalji Lal v. C. J. Barber, [1893] I. L. R., 15 AlL, 334. 
_ The application for a decree unde? section 90 being super- 
fluous and unneeessary, it could not give a fresh starting point ° 
of limitation. He further submfttetl that the expression “applying e 
in accordance wh law” in article 179 meant applying tothe * è œ 
Court to do sémething’ in execution which that Court was 
competent, to do and not applying to the Cogrt to do something, 
which the ‘Court was not competent to do. He relied on eg tw 
. Chatiar v. Newal Singh, [1889] I. L. R., 12 All, 64. 

The decree-holdérs fully knew that the court could not give . 

them a decree under, seation 90 of the Transfer of Property Act, p 
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Crvin. and so the application made by them was not an spplcation in! 
1908. accordance with law. 

Mom Lat Govind Prasad was not heard in reply. : 

ene The judgment ofethé Court was delivered 4} ya mi 


— Riouarps, J.—This is a decree-holder’sappeal. The decree 
Bichotdt; J- is dated the 25th of February, 1886. By consent the decrge not 
only provided for the sale of the mortgaged property but Was 
- algo ‘in effect a personal dectee as well. In 1898 the mortgaged 
property was sold. On the 14th of March, 1901, an application 
was made in execution. Again, on the 28rd of February, 1904, 
an application was made for a decree against the judgment- 
debtors personally under thé provisions of section 90 of ibe 
Transfer of Property Act. The Court then decided that in 
as much. as the decree of the 25th of February, 1886, had provided 
for personal payment by the judgment-debtors, ao decree under 
section 90 was necessary. The decree-holders then made the 
present application for execution, and the judgment-debtors 
object that the application is barred by limitation. No doubt 
unless the application, made on the 23rd of February, 1904, 
was an applicationdn accordance with law or a step in aide of 
execution, the present application was barred by limitation “and 
the decision of the lower Court is correct. The apptication “of 
the 23rd of February, 1904, was made to the Court as an execu- 
tion Court, that is, it was made to the proper Court and ‘but 
for the fact that the original decree was made by cdhsent and in 
a form not now adopted by the Court, th&t application would 
have been the only application that could hawa been made. 
It was clearly the intention of the decree-holders to apply for 
and obtain gxecution of their decree and the application might 
with gntall amendment have been treated as an application for 
execution of the decree instead of an application for a decree. 
In our judgment the application of the 23rd ‘of February, 1904, 
was an application for execution or a step in aid of execution 
* withifi the meaning of the Limitation Act. Accordingly we 
eallow the appeal, set aside tie jydgment of the Court below 
* e ' on the preliminary point and return the cass to that Court 
with direction to readmit the application under its original 
number in the register and proceed to dispose ofe it’ according 
e dlaw. As there was some mistake in the procedure adoptgd 


by the decree-holder, we make no ordey as to costs. . ` 
ae J. B. ly . e ; Appeal decreed, 
e e ma ° 
? e 
s o ° 
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Penab Code, (Act XIV of 1860)—sestions 230, 289—Counterfeit’ coin, BANERJI, J. 
comprising gold mohure of the reign 8f Shahjehan—Silver coins vezed + AIKMAN, J. 
°F with gold—whether any offgnes. oon 
Where the accused passed silver coins covered with saa as genuine 
gold mohurs of the time of Shahjehan, held that they were not guilty of an 
offence uader section 239, Indian Penal Code, of fraudulently delivering 
counterfeit coin with the knowledge that it was so, inasmuch as a gold 
mohut of the reign of Shahjehan cannot be deemed to be a coin, within 
the meaning of section 230 of the Indian Penal Code, as it is not used for 
* the time being®as money. Reg v. Bapu Yadav and Rama Tulsiram, 11 
Bom., H. O. R., 172, followed. The Queen v. Kunj Behari, 5 N.-W. P. 
E. O. R. 187, distinguished. 


Oruna appeal by the Government against an order of 
Pandit Ram Autar Pande, Sessions Judge of Mainpuri. 


Tire material facts appear from the judgmeént. 


Fhe Asswtant Government Advocate (W. K. Porter), for the 
Crown. 


The accused were not represented. 


The judgment of the Court was delivered by 

BANERJI, J.2This is an appeal by the Local Government from 
an original order ofe acquittal passed by the Sessions Judge of 
Mainpuri, Khushhal! and Jwala were sent up by the Police upon 
a charge Of cheating, in that they passed to certain perBons as , 
genuine gold mohkurs of the time of Shahjehan silver rupees of 
that reign which had been gilt or in pome way covered over 
with gold. The Magistrate, however, comunitted the acgused to the 
Court of Session for trial for an offence punishable under seétion 
239 of the Indian Penal Code, phat is, for fraudulently deliver- e 
ing counterfeit coPn with the knowledge that it was so. In our ° e œ 
opinion, looking to the definition of the word ‘coin’ as given in® 
section 230, of she Indian Pengl Code, a gold mohur of the reign 
of Shahjehan -cannot be deemed to be a coin, inasmuch as itige œ 
` notaised for theetine being, as money. The same view was taken 


Banerji, J. 


by the Honey High Coyrt in the case Reg. v. Bapu Yadav and Pas 
e © €r. A. 820e6f 1908. . 
. A . 
s , ° 
° igi a a 
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Rama Tulsiram(*). In that case the Court had to ME A 


whether a coin of the time of the Emperor Akbar came Within 
the definition of ‘com’ as given in section 230 of the Indian 
Penal’Code.’ The learned Judges held that j»did not gs it was 
not a current coin. “With this view we agree. We were referred® 
to the case of The Queen v. Kunj Behari, (°$. We think that case 
is distinguishable as the coins in question in that case, n&mely? 
Kaldar and Jeypore mohurs, “were still in circulation as a 
medium of exchange.” That cannot be said of the Majiurs 
of the reign of the Emperor Shahfehan. If the accused com- 
mitted any offence, it was the offence of cheating and not an 
offence under chapter XJI of the Indian Penal Code. Although 
we do not agree with the learned Sessions Judge that it as 
not proved that the accused had passed the coins, the evidence 
to bring home guilty knowledge to them is so extremely meagre 
that we do not deem it right to order their retrial for the offence 
of cheating. We accordingly dismiss the appeal. The accused, 
if in custody, must be at once released. 
Appeal dismissed. 
(1) [1874] 11 Bom, H. O. R. p. 172. 
(2) [2873] 5 N.-W. P., H, O. R., 187, distinguished. , 
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Polico Act (V of 1861)—section 34, clause 4—vouchenæ for bets of sale 
whether goods—nuisance—Penal Code—Ach ADE of 1860—section 
290—blocking the road. ` ° : 


R The accused sat blocking a public road delivering vouchers ffor bets of 
sale of opium by the Government. Hp was found guilty under the Police 
Act and sentenced to fine. Held that the delivery of vouchers for bets 
did not constitute an offence under section 34, clause 4 of the Police Act, 
siuch as vouchers were not goods within the meaning of clause 4, 
section 34 of the said Act. Held. further that the atcused was guilty of 
nuisance under the provisions Sf eqtion 290 of the Indian Penal Code. 


CRIMINAL Rererence by E. H. Ashworth, Esq. . LC.S., Sessions 
“Judge of Saharanpur, against an order of S. R. Muray, Esq., 
, Magistrate of the fitst class. e e. -æ 

The accused was known as Sattawala, that is tg say, he carrfed 
on business connected with the sale’ of Government chests of 

Or. R. “Wo 585 of T004, 
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\boium at Calcutta, in other words he received bets on what was =- CRIMINAL. 
likely to be the’: average price of the total number of chests sold 1906. 

at Calcutta. In“front of his house he placed a board blocking a =~ 
portion 9f the roas and received bets from passers-by and Handed = EMPEROR 
*them over with vouchers for bets which they made. Theo Magis- e Manno Raw. 
tte charged and cdhvicted him under section 34, clause 4 of ae 
the Palice Act, as exposing goods for sale on a public road. The 

Sessions Judge referred the case for orders of the High Court, 
reecoymending that the conviction be set aside. . 


Government Pleader (Ghulam Mujtaba,) for the Crown.—The 
Sessions Judge has taken a very narrow view of the word “goods” 
as used in section 34, clause (4) of the Act. It means “ anything 
subject of trade.” The word is not defined in the Police Act, but 
so far as I discover it is defined in two Acts of Indian Legisla- 

section 76, Act IX of 1872, section 2, clause (4), Act IV of 
186, The definitions therein given may be accepted as a guide 
in the interpretation of the word “ goods” as used in the Police 
Act. The voucher itself would be “ goods” within the meaning 
of section 34, clause (4). In case, there was any doubt on the 
point, the conviction should be altered to one under section 290 
of the Indian Penal Code. This should be done under section 
42% read with section 423 of ahe Criminal Procedure Code. s 


He referred to 
© Queen-Empress v. Yusuf, [1897] I. L. R., 20 AI., 107. 
Lala Qjha v. Quesn-Empress, [1899] I. L. R., 26 Cal, 863. 

The folowing judgment was delivered by 

RıomarDs, J.=>This is a reference from the learned Sessions Richards, J. 
Judge of Saharanpur.» Madho Ram was convicted under Section =o 

° 34 of Act V of 186% ard sentenced to a fine of Rs. 50, and in default 

8 days’ sfmple imprisonment. The learned Sessions Judge, 
considering that the section did not apply, and considering also 
that Madho Ram coufd not be convicted der either section 283 
or 290, Indian Penal Code, has referred” the matter to the High | 
Court for orders. • I will first consider what in fact Madho Ram 
has been found by the Magistrate to have done. He appears to ə 
have placed a board in the front of his house over the water “= 
channel and on tea considerable portion of the road-way, leaving e 
only a’small Space by which persons could pass by his house. On 
this board He sat writing and delivering to a large crowd of*. œ 
persons vouchers for bets which they made with him about the 


Government opium seles. Madho Ram sat on this board with a . 
view to attract attentiop, and it Was done for the express purpose 7 
T . 
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of obstructing, at least temporarily, the passers hy who ‘nigh 
be then induced to bet. Beyond all question fe substahtially 
diminished the breadth of the road. Sectiort 34 of Act V of 


` 1861 énumefates certain acts as constituting ¢ffences, and it is 


admitted that unless Madho Ram can be br ought within the fourth 
clause of the section he has committed no dience under it. The 
fourth clause provides that a person shall be guilty of an ofignee, 
who exposes any goods for sale to the obstruction, or incorrvenience, 
&e, of the residents or “passengers. Now, while I consider that the | 
action of Madho Ram was just as l?kely the cause of obstruction 
and inconvenience to the passengers as if he had been - actually 
exposing .goods for sale, nevertheless I consider that it would 
be straining the meaning of the clause to hold that -Madho 
Ram exposed goods for sale when he handed to the members of ' 
the crowd tickets or vouchers for their bets. On the other hand, 
section 290 of the Indian Penal Code provides that whoever 
commits a public nuisance in any case not otherwise punishable 
under the Code, shall be liable to a fine which may extend to 
rupees two hundred. Section 268 of the Code defines a public 
nuisance, and under that section an act which causes 8ny 
common injury, danger or annoyance to the public or tọ' the 
people in general who oĉcupy propgrty in the vicinity, or which 
must necessarily cause injury, obstruction, &c., to Persons who 
may have occasion to use any public right, T seems to me 
absolutely clear that the placing of the board i in the way by. 
Madho Ram did necessarily caused obstruction to persons "who 
might have an occasion to use the public right of passage - 
past the shop of Madho Ram. Madho Ram canot be in any 


“way prejudiced by my altering the finding.* The whole facts were , 


fully kefore the Court and he met them as best he,could, I 
accordingly alter the conviction from a conviction under section ` 
34, Act V of 1861, to a conviction tnder sectjon 290 of the Indian 
Penal Code, and I majntain the sentence. The record may be 


-retupned, . 


ï e nce a Sentence maintained, 


or 9 
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Civil: Procedure Code (Act XIV of 1882), sections. 244-818—Dispute _ Knox, d. 
e J between judgment-debtors—applicatién for .possession—objection that + Ricwanps, J. 
property purchased with the money of. one of them not entertainable in oe 
execution—appeal—Bxeoution Court. 
A dispute between the judgment-debtors does not relate to the 
e execution, discharge or satisfaction of the decree and cannot be gone 
into_by a Court executing the decree. Where therefore certain property 
was sold in execution of a decree and the sale was confirmed, but the 
purchaser applied under section 318, Civil Procedure Code, that posses- 
* sion be made®over to one of the two judgment-debtors to which the 
other judgment-debtor objected on the ground that the property was 
purchased with her money which she had given to the other judgment- 
debtor who had misappropriated it, but she did not apply to set aside 
. the sale, held that the dispute did not relate to the execution of the decree 
but should be settled in a separate suit brought for the purpose and no 
° appeal lay to the High Court from the order refsing to determine the 
dispute between the judgment-debtors. ° : - 


ÅPPEAL AGAINST THE ORDER of Pandit Sri Lal, District Judge of 
Ghazipur. - 
Application for delivery of possession. 


The facts of the case sufficiently appear from the judgment 
of the Court. «Shortly they are as follows:—One Sheo Prasad 
obtained a decree sagainst Musammat Kastura and Jaleba. . 
Certain property was attached and sold in execution and 
purchased by the respondent who applied that the hame of 
Musammat Jaleba be entered as the purchaser of property and 
possession be delivered to her. Musgmmat Kastura objected 
to that on the ground that the property was purchased. with 
the money whith belonged to her and which Musammat Saleba 
had misappropriated. The Subordinate Judge dismissed thee 

- objection holdirfg that a Court executing the decree could not ° =- 
entertain them.” i . 

Judgment-debtor appealed. A l ae — 
“Abdul Majid, for the respondent, raised a preliminary. 
objection to the ‘hearing ‘of the appeal on the ground that no ° 

. g sk. F. A. Nọ? 101 of 1906. K 
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appeal lay. The order being one under section 318 ana nef 
under section 244, it was not appealable. This” was a dispute 
between two judgmerit-debtors and not betweem a decree-holder 
and aejudgraent-debtor, He relied on 
Jagunnath i Mound Priti, [1895] L L. R. f8 All, 36 (3%). +s 
Ram Saran Pande v. Janki Pande, [1805] Iel. R., 18 AlL, 106. , 
Saddo Kunwar v. Bansidhar, [1901] I. L. R., 23 AN., 476 ip. E 


If any fraud had been practised upon the appellant, she should 
havé applied under .secticoh 311, Civil Procedure Code. \ The 


decree was at an end and the Courtshad no power to consider the 
points raised. e 


M. L. Agarwala, for the appellant, submitted that execution 
proceedings did not come to an end with the sale and confirma- 
tion of sale. 

Kalian Singh v. Thakur Das, [1906] 3 A. L. J. Rg234. 

An application under section 318 was an application in execu- 
tion under section 244, and a suit could not lie to agitate that 
question. 


Kesri Narain v. Abul Hasan, [19047 1 1 A. L. J. R., 86. $ 
Kottayat Pathumayi v. Raman Menon [1902] I. L. R., 26 Mad., 740. 
Madhusudan v. “Gobind Pria, [1899] I. L. R., 27 Cal., 34. a 

Wahid-un-nissa v. Girdhari, [1905}e2 A. L, J. R. 469. š @ 


Dhani Ram v. Chaturbhuj, [1899] L L. R., 22 Al, 86. , 

The mere fact that the sale had been confirmed and a sale 
certificate granted did not take the case out of the provisions of 
section 244, and an application for deliyery of possession ‘was 
still an application in execution. The only sections under which 
a judgment-debtor could apply to set aside a salè" were sections 
310A and 311, and the judgmentdebtor-in,the present case 
could not apply under any of those sections, - 


If “she had alleged fraud on the part of the decree-holder, she 
would have: made the application for setfing aside the sale 
against the decree-holdef under section 244, Civil Procedure 
Coda, but în this case the purchaser being guilty of misappro- 
e priation, she could object that h8 was not entitled to possession, 
* his application being one falling under sectien 244 as he was 
ea representative of a party. $ 

Gulzari Lal v. Madho Ram, [1904] I L. R., 26 Al., 447.", 

.° When an auction purchaser applied under aeolidn 318 and 
the judgment-debtor objected to the delivery ,of *possession, «the 
question raised was between the parties to the suit or their 
representatives. ; e e. ° 

rare 
. Ld ` s- 
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\s [Ryox, J. —This being a dispute between Kastura and Jaleba, 
the atiction-putchaser, and the decree-holder being no par ty, how 
can it come under section 244 ?] 

Section ,318 gontemplated a dispute between *the auction- 

. purchaser and the judgment-debtor, and nota dispute between 
the decree-holder arftl any other party. : 

y TRE J.—How does an appeal lio in case of an application 
ges séction 318 ?] 
tion 540, Civil Procedure Code, gave aright of dppeal” 
against all decrees and all Questions referred to in section 244 
were decrees and an objection relating to the delivery of possession 
was a question referred to in section 244. 


fRionarps, J—The Court has not determined any question 
referred to in section 244, and so no appeal lies.] 

When a right of appeal was given from an order determining 
the question, there should be aright of appeal from an order 
refusing to determine that question. 

Bhubon Mohan Pal v. Nunda Lal Dey, [1899] T. L. R., 26 Cal, 324. 


«Abdul Majid was not heard. 


‘The following judgments were delivered :*~ 


Reowargs, J.—The facts out of which this appeal arises are 
shortly as follows :— 

One Sheo Prasad Singh obtained what was admittedly equiva- 
lent to a decie against Musammat Kastura Kunwar and Musam- 
mat Jalebe Kunwar. ° In execution of that decree certain pro- 
perty of the judgment-debtors was taken in execution and sold, 
one Gaya Prasad being the auction-purchaser. The money was 
duly paid and has’ admittedly reached the right hands. The 
sale was (uly confirmed and sale certificate granted. Gay Prasad 
then made an application (which has led to this appeal) under 
section 318 of the Code of Civil Procedure. Musammat Kastura 
Kunwar objected to an order being made for the, delivery of 
possession on tlfis application. We may mention herg thafGaya 
Prasad in his application for,teMvery of possession asked thate 
Musammat Jalela should be substituted for him and possession 
given to her. Fhe grounds of objection sought to be put fora 
ward by Vfusammat Kastura were that she a some time prior to 
the execution of the decree and salé of the property, had given the 


- certain gum ofe money to Musammat Jaleba, and that Musammat 


Jaleba had misappropriated this money and had purchased with 


it the property which was sold*in ‘execution of the decree. It ig 


e . 
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Crvit. admitted here that the decree was properly obtained, that hèl- 


1906. property was properly attached and sold, and that the sale dannot 
~~ and ought hot to be set aside. Under thee circumstances 
KastTura 


it is extremely difficultéo see how the question of misappropri- 

v. ationof a sum of money by Musammat Jaleba relates in anys 

Gara Pr RASAD. way to thé execution, discharge or satisffction of the decree. 

Richards, J. If the Court executing the decree entertained and haere 

m the objection put forward „Dy Musaminat Kastura and found 

"he allegations proved, it could not possibly adjust mæ&ters 

between the parties save by giving a personal decree to 

Musammat Kastura against Musammat Jaleba. This the 

Court exeeuting the decree clearly could not do. A great 

number of cases have been cited by Mr. Agarwala in the couse 

of his careful and able argument and he has urged that it is not 

necessary to have any person representing the plaintiff, and that 

if disputes arise between judgment-debtors or fheir represefta- 

. tives and if the matter relates to the execution, discharge or 

satisfaction of the decree, the matter is one under section 244 of 

the Code of Civil Procedure and ought to be decided by the 

Court executing the decree. The facts of this case are not 

identical with the fects of any of the cases that have been qited, 

. and in my judgment thtre being po application by Musammat 

Kastura to set aside the sale or execution, the point? raised by 

her does not relate to the execution, discharge or satisfaction of 

the decree or to the stay of execution thereof. I consider that the 

dispute between her and Musammat Jaleba can puly be settled 

in an independent suit brought for that purpose. ° It must be 

admitted that unless the appeal can be brought-under section 
244, no appeal lies. I accordingly would digmiss the appeal. 


KUNWAR 


Knox, J. Knox, J.—I agree. I desire only to emphasise what has 
—— ° already been said that the factg of this particular case are 
peculiar and our decision relates to these facts only. The person 

who bid at the sale was’one Dwarka Pathak. He however pur- 

: chased for Gaya Prasad and a sale certificate under section 316 

eof the Code of Civil Procedwreewas given in the name of Gaya 

a ° Prasad. This was a matter of Dist history hefore the present 
application, out of which the present appeal has arisen, was 

ei: filed. It was Gaya Prasad, who had therefore to apply an@ who 
see = - edid apply to be put in posseBsion of the property which he had 
purchased. It is true that in his application he says thag’on 


the 23rd of June, 1905, he executed a deed of relinguishment in 
: favour of Mussammat Jaleba Kanwar, but jhe execution of this 
9 
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\fleed * of relinquishment will not automatically make Jaleba 
Kunwar auctién-purchaser. Gaya Prasad is certified as auc- 
tion-purchaser “nd remains as auction-purchaset until such 
proceedings may, take place, if they can take pldce, as* would 

«bring Jaleba Kunwar on the record. She is on the record at 
present, but she is*there by virtue of being judgfhent-debtor 
“in ¿he original proceedings and not by virtue of being an auc- 
tion purchaser. The proceedings relating to the -execution of 
the bewi in the present case are bétween Gaya Prasad, artotien-° 
purchaser and Musammat Keastura Kunwar, who refuses to give 
possession. What Musammat Kastura Kunwar really desires is a 
declaration by the Court that the name of Gaya Prasad, the 
ce»tified purchaser, has been inserted in the certificate fraudu- 
lently, and section 317 of the Code shows that a suit for such a 
declaration is not recognised by law.’ There is an application by 

_ Musammat Jaléba Kunwar asking not to be brought on the record 
but for delivery of possession in her favour. I have said enough 
to show that the circumstances of the present case are peculiar 
and in no way on all fours with any of the cases cited, and I 
agree that this case does not fall within the purview of section 

7 244 (c) of the Code of Civil Procedure. ° 


By tHe Court.—Wo dismjss the apptal with costs which will 
in this Cotirt include fees on the higher scale. 


J. B. L Appeal dismissed. 


et e PURAN CHAND 


a. versus 
. a SHEO DAT RAIL® 
Suit-p set aside—Deoree—Ex parte—only fraud, non-sersica of summons 


—application to set aside ex parte decree dismissed—sutt not maintain- e 


able— Civil Procedure Code—section 108. 


Where the plaintiff claimed to set aside a decree on the ground of 
“fraud and the only fraud alleged was the non-service of, summons‘and 
the plaintiff fad previously unsuccessfully applied to sgt aside the 


exparte decree under section 108 ofsthe Civil Procedure Code, held that, 


the suit was no maintainable. “Radha Raman Shaha v. Pran Nath Roy, 
I. L. R., 28 Çal, 475, and Khagendro Nath v. Pran Nath I. L. R., 29 
Eal., 395, ipange, 

SEconD *ArpeaL against the decree of G.°A. Paterson, Esqe, a 
Dhtrict Judge, of Benares, confirming a decree of Babu Mata 
Prasad, Subordinste J udgé. 

„°X A. Nos 986 of 1905. 
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Civit. Suit for cancellation of a decree and for perpetual injupotiold 
1906. against its execution by the defendant. 
Sree The plaintiff alleged that, on 14th March, 190%, the defendant 


PORA SASN filed a* wrong and groundless suit on the hasis of an account- 


v. 

Sszo Dat Rar. book, caused the summons to be served in a fraudulent manner 
Higi keemor the defendant ignorant of the suit and thus got a decrée 
against him. He had applied under section 108 of the* vie 

Procedure Code to have the,decree set aside. The appliqati 

* was disallowed and thè or der was upheld in appeal by the Di 
Judge. The plaintiff was examined under section 117 of ho 
Civil Procedure Code, and he could not allege any act of fraud 
other than what was alleged in the matter of the servico of 

summons on him. ; 

The Courts below held that under the circumstances the suit 
was not maintainable and dismissed it. 


Plaintiff appealed. 


Kalindi Prasad (Madan Mohan Malaviya and Mahomed Ishaq 
with him), contended that the plaint disclosed allegations of 
fraud and the suit as brought was maintainable. He relied on 

Pran Nath Roy v. Mehesh Chandra Moitra, [1897] I; L. R., 24 Cal. 546. 

Radha Ram Shaha v. PranNath Roy, [1901] I. L. R., 28 Cal, 475. 

s Khagendra Nath Mahata v. Pran Nath Ry, [1902] I. L. R., 29 dal., 395.9 


Satya Chandra Mukerji (J. N. Chaudri with him), for the 
respondent, contended that the true rule which was deducible 
from the cases referred to by the appellant, was that the plaintiff 
must allege acts of fraud other than those connected with service 
of summons to entitle him to maintain his suit. “In the above- 
mentioned cases there were specific allegatidps of fraud attack- 
ing the whole scheme of the suit. z 

° He telied on , 
Dwarka Prasad v. Lachhoman Das, 118991 I. Le R. 21 AI, 289. 
. Here the finding as to the service of summons was conclusive 
. and go othet act of fraud prior to decree wag alleged. Any 
l „Subsequént Act of fraud even if aloger was not relevant. 


— ° The judgment of the Court was “Uelivered bye 
Knoz, J. * Knox, J.—We have heard all that the jeatned Vakil, who 
pm a appears for the appellant, could say on behalf of didyclient and 
== = = = evo find ourselves in accord with what was laid down by the 
Subordinate Judge. We were referred to the scase of Radha 


“a Raman Shaha v. Pran Nath Roy(’), aud also to the case of 
i i a) tso: L'LL R, 2& Oat, 475. 
+ e 
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Subordinate Judge of Gorakhpnr. 


Khagéndra Nath Mahata v. Pran Nath Roy(*), but in our 
opinidn the facts of this cage are, as the learned Judge also 
points out, distixect from the facts of those cases. In the Calcutta 
cases there , were, aptcific allegations that the decrte had been 
obtained by fraud and the execution proceedings which followed 
were similarly tainteé@ with fraud. In the case out of which this 
apppab has arisen the only real fraud alleged is connected with 
the npn-service of summons. This has already been fully gone 
ingo &nd decided against the appellañt in the application whigh 
he filed under section 108 of the Code of Civil Procedure. We 
dismiss the appeal with costs, including in this Court fees on 
the higher scale. 


#6, 0. M. 
| Appeal dismissed. 
(2) [1902] I L. R., 29 Cal, 395. 





BENI PANDE AND OTHERS 


versus 


RAJA KAUSAL KISHORE PRASAD MAL BAHADUR.* 


À Agra Tenancy Act—Il of 1901—Læœal—Sections 199-200—action 
in ejeec#ment—defence that defendant a sub-proprietor—question of title— 
Decision of a Revenue Court same as decision of Civil Court—appeal to 
*Civil Court—Suit for declaration does not lie. 


When the, defendant to an action for ejectment defends tho suit on 
the growind that he is not a tenant but a subordinate proprietor, he raises 
a question 9% proprietary title. ‘The Revenue Court can either try the 
question itself or rafer the parties to the Civil Court under the pro- 
visions of section ‘199 of the Tenancy Act. When it follows the former 
cours® and decides against him and orders his ejectment, an appeal lies 
to the Civil Court, and it is not open to him to bring a suit in a Civil 
Court for declaration of Ms subordinate proprietary right. Salig 
Dube v. Deoki Dube, 2 A. L. J. R., 334 followed. The legislature in- 
tended that the decision of a Revenue Oourt upon a quéstion af title 
should have the same effect as the decision of a Civil Court. ® 


First APPEAL. ¿against the decree of Munshi Achal Behari, 


Suit for deolaration. $ - 


Tho defendant, Raja Kausal Pesia brought a suit in the ° 


- Revenue Court fof ejectment of the plaintiffs on the ground that 
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they were his tenants. The defence to that suit, was thy t tHe 
defendants were the subordinate proprietors and n not the tenants 
of the plaintiff. The Court of Revenue foħnd against the 
defendants and held them to bo tenants &ad ordergd their 
ejectment, The defendants appealed unsuccessfully to the Com- 
missioner. They then brought this suit for declaration thht 
they were the subordinate proprietors. The Subordinate Tadge 
held that the suit did not le. 


Plaintiffs appealed. ° 


M. L. Agarwala (Sir W. Colvin, Parbati Charan Ohatterji 
and Harbans Sahai with him), for the appellants :—I submit 
that the decision of the Revenue Court in the ejectment proc&ed- 
ings does not operate as res judicata. Section 199 allows a 
Revenue Court to try a question of title, and enjoins it to follow 
the procedure laid down in the Civil Procedure Code for’ the’ 
trial of suits. It does not put any special value on such 
decision. Section 96 (b) of the old Rent Act did so, for it gave 
to such decision the force of a Civil Court decree. The omission 
of this provision is significant. Section 200 merely tells us what 
a District Judge thay do when such a decision comes before 
him in appeal. His decision i is noemore than that of a Revegue 
Court, 

Muhammad Inayat Ali v. Muhammad Murad Ali, [1905] 2 A. L. J. R., 283. 

Section 96 (b) of Act XII of 1881 appears for the first time in 
Act XVIII of 1873. Act XIX of 1873,,the old Land Revenue 


Act, was passed about the same time, and section 114 expressly 


made the provisions of the Civil Procedure Codt applicable to 
the trials of questions of proprietary title ‘hy g Revenue Court 
entertajning an application for partition, and then preceeded to 
confer on such decision the force and effect of a Civil Court 
decree. The present Revenne Act (No. IIL of 1901) which was 
passed at the same time as the Tenancy Act repeats the provisions 
of the said*section 114 word for word, whereas the Tenancy Act 

deliberatély drops the provisipng of the old section 96 (b), show- 

ing thereby that the legislatu®™ did not intend to make a 
„Revenue Court decision on a question of title r eg judicata unless 
"it answered to the tests laid down in section 13, Civil Procedure 
, Pode, one being that the Court whose prior deciafon “s set up as 
* res judicata should be competent to entertain the suit in whéch 
such plea is taken. In other words, the fictitious weigh? attached 
to a Revenue Court decision b section, 96 ©) has been reméved, 

tand we must judge its effect i in the sante Way as we do in respect 

. e 


’ 
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of any Ciber decjsion. Now, no provision of the Tenancy Act Ovin. 
allows a Revenue Court to entertain a suit for a declaration as to 1906. 
proprietary title. ° Hence its decision is not res judicata. Even, = 
supposing that the çgombined effect of sections 199 and 200 is to PANI ees 
feproduce the old section 96 (b), it has been held that a Revenue Raga Kausar 
Cart decision on a question of title is not res judicata’ Kunwar Prasan 
*Rawi Kishori v. Raja Ram, [1903] I. L. R., 26 All, 468.. May DARAI: 
Ashrpf-un-nissa v. Ali Ahmad, [1904] I. L. R., 26 AN., 601. 
Gomh Kuar v. Qudri, 1902] I. L. R., 25 AU., 138, e . 
That section applied only when a tenancy was admitted By 
the parties and the Court decided as to its class or incidents, and 
not when the very fact in issue was that of tenancy. The 
case of 
Salig Dube v. Deokt Dube, [1905] 2 A. L. J. R., 334 
is certainly against me, but I submit that it has been wrongly 
decided, without*lue consideration of all the circumstances. 


Iswar Saran (with kim Sundarlal), for the respondents, was 


` not heard. 


Fhe judgment of the Court was delivered by 

Bayersi, J.—This appeal arises out of aswit brought by the Banerji, J. 
appellants’ for declaration that the property in suit was their ` 
abadkari pfoperty, was heritable, and transferable, and that they 
were not liable to ejectment as ordinary lessees for a fixed 
period. Before this suit was brought, the respondent sued the 
present plaintifs in the Revenue Court for their ejectment from 
the land in question on the ground that they were his tenants 
holding undere an expired lease. The present plaintiffs set up 
the defence that they were not the tenants of the respondent 
but were Subordihate proprietors. They thus raised a question 
of title, On this question being raised it was open °to the 
Revenue Court, under the previsions of section 199 of Act No. I 
of 1901, to adopt one of the two courses mentioned in that ` 
section. It could either require the defendants to, institute a 





_ suit in the Civil Court for the determination of the qpestiðn of 


title, or determine such questigh Itself. It chose to follow the e 

latter course, anc? tried and determined the question of title. ou as 

It came to the cSnclusion that the present plaintiffs were thee 

tenants of ifie erespondent ang passed a decree for their eject- 
ment. It was open to the present plaintiffs to appeal to the. — 
District Judge *ang, if neqessary, to the High Court from the 


decision of the Revenue gourt. But, instead of doing so, they $ 
appealed unsuccessfully {b the Upmmissioner and to the Board, 
® 
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of Revenue, and then brought is. ‘present sujt. in die Civil 
Court. The learned Subordinate Judge has held that such a 
suit is not maintainable and has-dismissed ft. The learned 
counsel for’ the appellant has addressed fous an gble and 
Ingenious argument in support of the contention that the suit 
is maintainable. The question which we have to determine én 
this case has already been decided by a Bench -of this CSust it 
Salig Dube v. Deoki Dube’ We are bound by that defsion, 


amd we see no reagon to dissent from the view there ex- 


pressed. The provisions of the Téhancy Act, 1901, are in this 


‘respect different from those of the old Rent Act No. XII of - 


1881. As we have already said, under the present Act the 
Court of Revenue is émpowered itself to determine a question 
of title raised before it and in determining such question 
the Revenue Court is required by sub-section (3) of section 199 
to follow the whole of the procedure laid down in the Codé of 
Civil Procedure for the trial of a civil suit. Reading that 
section with section 200, which empowers an appellate Court 
to refer issues, if necessary, to any subordinate Civil Court 
of competent jurisdiction, it seems to us that the Legislature 
intended that the decision of a Revenue Court upon a question 
of title, where it chooses to detarmine that question, shogld 
have the same effect as the decision of a Civil Court. It is true 
that tho language used in section 199 of Act No. IL of 1901 
is not as explicit as that of section 112 of Act No. II of 1901. 
But we think that the intention ‘of the Legislature was the 
same in both cases. Were we to accept the contention of the 
learned ‘counsel for the appellants, the result might be that 
a question of title determined by a Reventie Court, with all the 
formalities *of a civil suit and decided in. appeal by the High 
Court after issues had been referred to a subordinate Civil 
Court might be re-opened by a sui? in a Munsiff’s Court. Such 
could never, we think, have been the intention of the Legislature. 
Follwing* the decision referred to above, we hold that this 
suit was hot maintainable, ang that the Court below was right. . 
We accordingly -dismiss the appeal with costs including fees 
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flortgage—Suit for pre-emption—mortgage of right in the property sought 


treats as done what ought tp have been done. 


K brought a suit for pre-emption. He borrowed money to carry on the 
suit and mortgaged the property the subject matter of the pre-emption 
suit. Afterwards he obtained decree. Held that when tlfe mortgagor 
acquired by pre-emption and got possession of the property, equity, 
treating that as done which ought to be done, gave the mortgagee a 
charge by way of mortgage upon the preempted share aud placed him 
in the positiomofa mortgagee. The mortgagees therefore could bring 
the pre-empted property to sale. Holroyd v. Marshall 10 H. L., 210: 
Collyer v. Isaacs, 19 C. D., 342; Bansi Dhar v. Sant Lal, I. L. R., 10 All, 
138, referred to. 


First APPEAL from a decree of Rai Chandi Prasad Subordinate 
J udge of Banda. 


Suit for. sale. . 


e 


The defendant was a co-sharer ina village of which a share 
was.sold by another co-sharer toa stranger. He desired to pre- 
empt ‘and being short’ of funds took a loan from the plaintiffs. 
He executed a mortgage-deed in which he hypothecated certain 
property of which he was the owner and at the same. time hypo- 
thecated his *ifterest in the property he sought to preempt. 
He obtained a decree for pre-emption. The pleintiffs brought 
this suit dor sale on their mortgage. ° 

The Lower Court decreed the suit for sale of the property 
mortgaged with the exceptiin of the property the defendant 
had obtained by pre-emption. 


Plaintiff appealed. p j % 


Sundar Lal (with him GokuffP1asad) for the Appellant conten- œ 
ded that the plałntiffs were entitled to sell the property the 
maxim being “ Equity deems that done which ought to have 
been dones’ and cited. y 

Holroyd v. Marshall, f1g61] 1° L. R., 10 H. L. C., 191. . 
o Baldeo Prasęd Sahu v. A. B. Miller, [1904] 31 Cal, 667. 
, Bansidhar y. Sant Lal [1888] I. L. R., 10 AIL, 133. 
* Edward Tailby v. The Oficial Rgceiper, [1888] 13 App. cases, p: 523. 
© FA. No. 308 of 1904, . 
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orai Gulzari Lal, for the respondent, contended thgt.there ts no 
1908. actual mortgage. There was no valid transfer. Under section 
— 58 of the Transfer of Property Act there must’ be a transfer. 


Gara DIN There being no property which could be moxtgaged«thgre was 
Kasut Giz, no transfer, He relied on s 
— Gorakh Singh v. Bidh Gopal [1906] A. W. N., 6D. . . 
The judgment of the Court was delivered by 
Stanley, C.J. , STANLEY, C. J.—This appeal arises out of a suit for sale A a 





mortgage. The mortgagor, Kashi Gir, was a cosharer in ‘a 
village, and being desirous of pre-empting a sale of another 
share in the same village, required for that purpose an advance 
of money.* He applied to the plaintifis-appellants’ for a loan 
of Rs. 3,000 and obtained this loan on the security of a mort- 
gage of the Ist of March, 1895. In this mortgage Kashi Gir 
hypothecated shares in two villages of which þe was already 
owner and the document contained the following provision :— 
“Should I succeed in the pre-emption suit”, that is, the suit 
which he had brought to pre-empt the share to which we have 
referred “and get possession of the 8 anna zamindari share sold, 
bearing a jama of Rs, 145 and situate &c., &c., it shall also, be 
considered to be pledged and hypothecnted as security for this 
e ` debt.” Then follows an undertaking on the part of ghe mat- 
gagor not to transfer or mortgage the share so sought to be 
pre-empted so long as the mortgage security subsisted. .The 
mortgagor succeeded in his pre-emption suit. el'o raise the 
amount of the mortgage debt the suit out of which this appeal 
has arisen was brought for sale of all the properties mentioned 
in the mortgage including the share which was pre-empted. 
The learned Subordinate Judge gave a decree in respect of the e» 
properttes df which the mortgagor was owner at the date of 
° the niortgage, but refused to include in the decree the pre-emp- 
ted property. The grounds which he assigns for this decision 
° are that the stipulation in the deed, providing that the pre- 
emptefd property should be considered as pledged and hypothe- 
e cated as security for the ges waa can not amount to 
- an actual mortgage, nor can it treate any charge in favour of 


r the plaintifs upon the share in question. We are unable to 
agree in the viey which the learned Subordinate Judge took 

—m upon this question. It appears to us that when’ the mort- 
gagor acquired by pre-emption and got pogsession of the 

. pre-empted property, equity treating that as Uone, whith ought 

5 to be done, gave the mortgagee a charge by way of mort- 


page _upon the pre-ampred share ahd’ in fact placed the 
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Blaing ts as ‘Tegards that property in the position of mort- CtviL. 
gagees. The principle which is applicable toa case of this -1908. 
kind is to be fofnd in the well known -case of Holo yd v. Mar- = 
shall(‘), That wag the case of a mortgage of personal chattel ane Din 
sbut the “principle which i is enunciated by their Lor dships, isof asm Gre. 
general application. ° Lord Westbury L. C. observes ‘(at pp. 210 Stanley, C. J 
ande Pil). “It is quite true that a deed which professes to ZLo 7 
convdy property which is notin exjstence at the time is, as a 
canveyance, void at law, simply because there is nothing to 
convey. So in equity a còntract which engages to transfer 
property, which is not in existence, cannot operate as an imme- 
diate alienation merely because there is nothing to transfer. 
Ba? if a vendor or mortgagor agrees to sell or mortgage pro- 
perty, real or personal, of which he is not possessed at the time 
and he receives the consideration for the contract and after- 
wartls becomes possessed of property answering the description 
in the contract, there is no doubt that a court of equity would 
compel him to perform the contract, and that the contract 
would in equity, transfer the beneficial interest to the mort- 
gagee or purchaser immediately on the property being acquired. 
This pf course assumes that the supposed dontract is one of 
thag class of which a court af equity would decree the specific ° 
performance. If it’be so, then immediately on the acquisition 

of the property described, the vendor or mortgagor would hold 

it in trust for, the purchaser or mortgagee, according to the 

terms of the cantracte’ In Collyer v. Isaace(*). Jessel, M. R., 

upon the same subject observes :—“ The creditor had a mort- 

gage security én existing chattels and also the` benefit of what 

was in form an aşsignment of non-existing chattels which might 

be afterwards brought on to the premises. That asstgnment, in 

fact, constituted only a contract to give him the after acquired ° 
chattels. Aman can not in equity, any more than at law, 

assign what has no existence. A man can contract to assign ° ` 
property which ig to come into existence in the fttture, *and 
when it has come into existepcg, equity treating “as done 
that which ought to be dont fastens upon that property, P 
and the contract, to assign thus becomes a complete assign- , 
mente Tha principle enunciated in these cases was adopted 


by a Benc) of ‘this Court m the case of Bunsidhar v. Sant, pene 
Lal’). In that case there was an hypothecation of future 

A * (1) [188]] 10H L. C., 191. ; 

a 2) * [1881] 19 &@. D., 342. . ° 


(3) T1888] L L. R d0 AT, 133. : 
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indigo produce and it was held that the hypoth¢atioh 


of the indigo became complete when the crop’ was grown and ` 


the produce realised. The principle is in qu? opinion equally 
applicable to the cage eof immoveable as to 1yoveahle property. 
We therefore hold that so soon as the defendant Kashi Gin 
obtained possession, under his pre-emptién decree, of the share 
of the property which he agreed to include in the mortgage, the 
mortgagees became entitled to the full benefit of the sepurity 
of that share and toe have an order for sale of it under the 
Transfer of Property Act in default of payment of the mortgage 
debt. We therefore allow the appeal, modify the decree of 
the Court below by including therein the & anna share in 
Ranpur Tarbuan, which has been excluded by the Court below 
from the operation of the decree. The appellants will have their - 
costs of this appeal from the defendant-respondent including 


fees in this Court on the higher scale. s è 
B. 0. M. Appeal decreed, 
Tinen P Z 
HUSAINI BEGAM -> p O 
s versus a 
RUSTAM AL’ KHAN.* | ; 


alahomedan Lato—Sutt for restitution of conjugal righte—attack by the husband 
on the wife's character—cruelty—Defences open to the wife. 


Ina suit for restitution of conjugal rights by a Mahomedan, a wife 
may defend the suit on other grounds tha actua? vielence of such a 
character as to endanger personal health or safety. Moonshee Busloor 
Ruheem v. Shums-un-nissa Begam, 11 M I. A., 551, referred to. 

Where the plaintiff in a suit for restitution heaps the vilest of insults A 
upon his wife in the plaint and charges her with immorality and adul- 

. tery and does not substantiate the charge, the charge if untrue is in itself 
legal cruelty which would justify the wife in refusing to live with her 
husband and the Court will be justified in dismfssing the plaintiffs suit. 
Mackenzie v. Mackenzie A. C. 1895 p. 384 referred to. 


Soonp APPEAL against the decree of R. D. Eyle, Esq., District 


e Judge of Moradabad affirming a decree of the Subordinate 


Judge. . 


° -The facts of the case were shortly as foll8ws. The plaintiff 
Nawab Rustam Ali Khan’s fathey had executed an agreement * 
* ° in favor of the defendant promissing her to give 500 IUpges a 


month for ever. This he stopped gn the grond that the lady 
had refused to live with her husband, She brought a suit and 
© 8, A°897 of 1405, » 
e 


+ 


s 
, YOL.IV) | HIGH COURT. 


obtaindd a decree from the High Court (Vide IV., A. L. J. R., P- 
13). During the pendency of that suit Nawab Rustam Ali Khan 
brought this suit for restitution of conjugal rightg. In the 
plaint he charged ¢he wife with immorality and adultery. The 
auit was defended upon the ground that as she had reasonable 
grounds for believing that if she returned to her husband’s 
house gher personal safety would be endangered. She’ also 
pleaded legal cruelty. The Courts below decreed the suit. , 


Defendant appealed. . 


Tej Bahadur Sapru, for the appellant. I submit that the 


plaintif in this case having grossly attacked the character of his 


wife? can not as a matter of right claim a decree for restitution 
of Conjugal rights. This attack upon the appellants character, 
amounts to legal cruelty. Oruelty as laid down in the recent 
case “of j 

Russell v. Russell, [1897] App. Oas. 395, 


does not mean merely physical cruelty (per Lord Herschell 
at p. 456). In this respect the Muhammadan law does not 
differ, from the English. I rely on Manmogp J.’s judgment 
in s . 

e Abdul Kadir v. Salima [1888] I. L. R., 149N pp. 167 and 168. 


Tt is a discretionary relief and the plaintiff has precluded 
himself by his conduct and language from obtaining that relief. 
The finding, moreover, of the District Judge amounts to this 
that although thefe is not much danger still there may be some 
danger to her security if she is compelled to go to her husband. 
Besides, it is a significant fact that the husband who does not 
*hesitate to defame the wife so violently in the plaint, filed this 
suit while Rer suit against his father was pending at Agra. e In 
any event the plaintiff shouldenot get an unconditional decree. 
- He may come and live with the appellant at Moradabad, but 
she should not be compelled to go to Dholepore. 


Karamat Husain (with him Gh lam Mujtaba), for the respon- 
dent. I submit the case should e decided according to Muham- 
madan law and not according to principles of English law. 


Mugshee Bugloor Raheem v. Shums-un-nissa [1867] 11 Moo., I. A. 551. 


The Muhammadan law requires absolute submission on the 
part*of the wife $o the husband, the appellant cannot refuse 
to go pack to the Tespondent, because the latter may not be 
bearing a good charactgr. The dibegation in the plaint regard- 
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. 6 ; 
ing the appellant’s character does not amount $a legal druclty. 


Besides the District Judge has not found that the ‘husband has 
been, guilty of any cry: 

Tej Bahadur Saptu “in reply. I submit Wb plaintif can not 
as a matter of right get the relief he prays for. He has grosaly 
libelled the wife and has not still made amends for it. e I also 
rely on what Lord Herschell says in i 

~ Mackenzie v. Makenzis [1895] App. Cas., 384 at pp. 389 and 390. 

The judgment of the Court was delivered by 

SranLey, ©. J.—Tbis appeal arises out of a suit brought by the 
plaintiff Muhammad Rustam Ali Khan against his wife for 
restitution of conjugal rights. The plaintiff is the son of Khwaja 
Muhammad Khan, a Nawab of Dholepur and was married to 
the defendant Husaini Begam, who is the daughter of a wealthy 
resident of Moradabad now deceased, on the 2hd of November, 


1877. At the time of the marriage the plaintiff’s father agreed 


to give the defendant Rs. 500 a month for pin-money. The ° 


plaintiff and the defendant lived together from the year 1883 
up to the year 1896, when she left her husband and went to *her 
father’s house on the ground, as she alleges, of her husband’s 
misconduct. She subs@quetly sued her father-in-law for arrears 
of the monthly annuity, agreed to be paid to her®up to [901 
and obtained a decree in the terms of a compromise. Her father- 
in-law failing to pay the annuity after the date of this decree, 
a suit was instituted by the defendant against him-for arrears of 
it, from the 1st of May, 1901 to the 31st of October, 1903. The 
Court below dismissed her suit but upon apptal to this Court 
the decision of that Court was reversed gnd a decree passed i in, 
her favour 

Buring thé pendency of that suit, the suit which has given 
rise to this appeal was instituted. In hig plaint the plaintiff 
makes serious charges against his wife alleging not merely that 
shgehad become immoral but that she had actually A 
adultery and was at the time, as a consequence of that adultery 
pregnant. The following is ‘te allegation in paragraph (6) of 
the claim. “ Although her parents are dead,” yet the defendant 
lives alone at Moradabad, where there is no near relative pf her, 


. who may look &fter and take caye of her. She wanders about ° 


whereever she likes and has become immoral. Moreover, shg has 
now become'pregnant by adultery.» It is a sifnificamt fact that 
it only occurred to the husband to institute a suit for restitution 
of conjugal ae when,the wife had taken legal steps to recover 


` 
. 


8 
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8 
her artears of annuity from his father, and itis also significant Omir. 
that he should desire to resume conjugal relations with a 1008. 
person in the condition in which he alleges his wife tp be. ; 

In her defence shg defendant avers that owing to the enmity Haan B Broau 
subsisting between her and the plaintiff she has strong appre- Auer Aur 
hefision of danger to her life. She further alleges acts of immo- Kuan. 
rélity fa the part of her husband and that owing to pressure Stanley, C 0. J. 
exercised by his father he had shamelessly charged her pith . —— 
adultery. She further states that she has What she describes a$ 
magnificent houses of her own in the city of Moradabad and that 
she is willing that her husband should live with her in that city 
as he formerly did, or arrange for a separate house at Morada- 
bad.” She charges in answer to the suit that it was brought in 
consequence of the institution of the suit for arrears of pin- 
money. 

Both the Courts below have found that there is no reasonable 
apprehension of danger to the life of the defendant if she goes 
and lives with her husband in his house, or of serious maltreat- 
ment. The learned District Judge in the course of his judgment 
says “It is urged that the case at present pending i in appeal 
beforesthe High Court between the appellant in this case and 
the wespondgnt’s father shows that enmity exists aud the fact . 
that the respondent charged her with having committed adul- 
tery indicates that he would maltreat her were she to be 
compelled to live with him. Ido not think that these facts are 
sufficient toe wafrant the conclusion that the- danger of the 
woman being maltreated is so great as to justify the Court in 
a refusal to granta decree for restitution of conjugal rights, 
_*and I note that the parties have admittedly lived together after 

the institution of the suit by the appellant against the respon- 
‘dent’s father”. From this we gather that in the opinion of 
the learned Judge there is some danger. The last remark of 
the learned Judge refers to a visit paid by the plaintiff to ace 
defendant in Moradabad. 

A case such as the present myst«s Mr. Karamat Husain i A 
rightly said, be desided according to the Muhammadan Law. - 
This was so held in Moonshee Buzloor-Ruheem v. Shumsoonnissa » 

- Begam). ‘Fheir Lordships of the Privy Cquncil further in 
that case at p. 611 say,— The Muhammadan Law on a question « 
of what is legal ceuelty between Man and Wife would probably 
not differ materially from our own, of which one of the most : 


recent expositions is thee followiag : :— There must be actual | pi 
Q) [i867] 11 M. L As 551. 
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violence of such a character as to endanger personal thealth 
or safety; or there must be a reasonable apprehension of it.” 

If it be granted that according to the Muhdmmadan Law, a 
husband may sue toerfforce his right to the custody of, his wife, 
and that if her defence be legal cruelty, she must prove cruelty 
of the nature just described, it does not follow that she has ‘no 
other defences to a suit for the restitution of conjugal “fights. 
In the case which we have,cited their Lordships say (at p. 612), 
“The marriage tie athongst Muhammadans is not so indissoluble 
as it is among Christians. The Muhammadan wife, as has been 
shown above, has rights which the Christian—or at least the 
English—-wife has not against her husband. An Indian Court 
might well admit defences founded on the violation of those 
rights, and either refuse its assistance to the husband altogether 
or grant it only upon terms of his securing | the wife in the 
enjoyment of her personal safety and her othér legal right& ; or 
it might on a sufficient case, exercise that jurisdiction which is 
attributed to the Kazee by the Futwa (if the law indeed 
warrants such a jurisdiction) of selecting a proper place of 
residence for the wife other than the husband’s house”. Lord 
HERSCHELL, L. C.,"in the course of his judgment in Mackenzie v. 
Mackenzie(*) in discussing the question whether in an action in 
Scotland for adherence by the husband which corresponds to a 
suit for restitution of conjugal rights in England, misconduct 
on his part short of cruelty or other matrimonial „offence may be 
a ground for refusing relief, observes (at page 390), “It seems 
to me open. to question whether the Courts ought in all cases to 
disregard the conduct of the party who invokes their aid in an 
action for adherence, and to decree it ‘in all cases where a, 
matrimonifil offence cannot be established by the defender. It 
is cértain that a spouse may, without having committed an 
offence which would justify a decfee of seperation, have so acted 
as to deserve the reprobation of all right-minded members of 
thettomnfunity. Take the case of a husband who has heaped 
insults tpon his wife but has i“ ust stopped short of that which 
the law regards as sævitia or cruelty; can he when his own 
misconduct has led his wife to separate herself from him, come 
into Court and avowing his misdeeds insist that it is boand to 
grant him a decree of adherence?’. 

Now we have it here that the defendant left her husband’s house 
and came to Moradabad in 1896. From thet time until the time 
when the suit out of which.thig appegt has arisen was instituted, 
(2) [e896] L. R. Ap. Ù. 384. 

a e 
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namely, on the 12th of July 1904, plaintiff took no steps to obtain 
restitution of conjugal rights. It was only when the suit for 
arrears of pin-money was instituted by his wife against his’ father 
that he took actiqn, This suggests the idea,that the suit was not 


' ingtituted with a view to renew happy connubial relations but with 


the sinister object of giving trouble and annoyance fo his wife. 
We gad him in the plaint itself heaping the vilest insults upon 
her. Hecharges her with immorality and with adultery. In „view. 
of her parentage, position and fortune this charge, if untrue; eis” 
sheer cruelty. If the plairftiff believed that there was any truth 
in it, it is hard to understand why he should desire to resume con- 
jugal relations with a woman who had proved so faithless. If he 
befieves it to be true, as we must assume he does, can we say that 
the defendant has not any ground for reasonable apprehension that 
if she return to Dholepur, a native state in which she could not 
invoke the protéction of the British Law, she will be subject to 
maltreatment and violence. We think that the charge of immora- 
lity and adultery, which has not been substantiated, is of so cruel 
a nature as to justify the Court in refusing to grant him a decree 
for restitution of conjugal rights. The defendant in view of all 
the facts has established that she has reafonable grounds for 
believing | that her health end safety’ would be endangered if 
she returned to her husband’s house at Dholepur. We arrive 
at this conclusion as an inference of law from the facts found 
and admitted, in the lower Courts. The plaintiff states in her 
defence and ig is npt denied that she has property worth 
between four and five lakhs of rupees and has houses in the city of 
Moradabad suifable to the position in life of her husband. She 
says that she has no’ objection to her husband residing with her 
in one of her houses as he did formerly and thet she has no 
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objection to resume connubial relations with him in hef own ° 


home, or in a sepasate housé, if he so choose, in Moradabad. We 
think under the circumstances that this offer is not unreasonable. 
The course they which we propose to adopt is td allote thig 
appeal, set aside the decrees of the Courts below and dismiss the . 
plaintiff's suit, upon the deféftdants undertaking as mentioned > 
in her written statement to live with her husband in Moradabad 
and here resume conjugal relations with him. If this under- 
taking be hot?fulfilled, liberéy is reserved to the plaintiff to seak, 
im another suit restitution of conjugal rights. We accordingly 
allow thts appeal, set aside the decrees of the Courts below and 
diafniss the plaintiff's snit with, costs in all Courts. 
T. B. 8, . Appear allowed? 
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es 
Dec. 19. JAMUNA PRASAD RAWAT AND ANOTHER. * . 
STANLEY, O. J. Mortgage—same property under two different deeds to same iy a 
Burritt, J. , «, portion sold to satisfy earléer mortgage—released from the obligation a 
—— °.  thelater mortgage-* purchases by mortgagees—effect of. 


Where 18 villages were mortgaged t the same mortgagees under two 
deeds of mortgage of different dates and the mortgagees brought a suit 
for sale-on the earlier mortgage, sold 10 of those villages and purchased 
them themselves, held that those 10 villages must “be deemed to be with- 
drawn from the operation of the mortgage by title paramount. The , 
remaining villages were therefore liable to satisfy the whole of the 
subsequent mortgage. The fact that the mortgagees themselves purchased 
the 10 villages cannot be regarded as having the effect of making the 
property, which was included in the earlier mortgage, responsible for the 
satisfaction of the later incumbrance. Zahir Singh, v. Beni Singh 
F. A. 63 of 1903, and Bohra Thakur Dass.v. Collector of Aligarh, 1906, 
A. W. N., 160, followed. 

AppgaL against the decree of Munshi Achal Bihari, Subordi:tate 


x Judge of Gorakhpur. œ i ; 
e 


Suit for sale on mortgage. 

The material facts appear from the judgment. 

The Court below decreed the suit for a portion gf the amount 
claimed. ; . 


Plaintiffs appealed. *. 


Sundar Lal (with him J. N. Chaudri), for the, appellants. 
Moti Lal Nehru (with him Iswar Saran), for the respondents. 


The judgment of the Court was delivered by 

Stanley C. Ja  Sranuey, C. J.—This appeal arises out of a suit for sale on 
g several mortgages, but the only one with which we are concerned 
is a mortgnge of the 4th of September, 1894. By that mortgage 
“16 villages were hypothecated®in favour of the plaintiffs to 
secure a sum of Rs. 32,000. There was a přior mortgage in 
existence, at the date of this mortgage, namely, mortgage of the 
15th of December,*1888, in favour ¢f the same mibrifagees. A 
*suit was brought on foot of this mortgage, and a decree for sgle 
was passed thereon, in execution of which 10 out ofe the 16 
villages were sold and purchased by the plaintiffs, the mortgagees. 

. oF, A. No. #82 of 1904. 
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Thé suit whigh has given rise to this appeal was brogulit by the 
plaintifis on the 23rd of April, 1904, for sale of the remaining 
6 villages to satisfy the latter mortgage of the 4th of September, 
1894. The learned Subordinate Judge has given a decree for 
sthe sale of these villages but decided that they were not liable 
tô satisfy the whole of the nortgage-debt but only so “much of it 
as is!fateably attributable to them, holding that the 10 villages 
which hatl been previously sold myst be treated as liable to 


satisfy a proportionate share of the mérigage-debt. In tle j 


course of his judgment thê learned Subordinate Judge says, 
“The plaintiffs say that they have a right to proceed against the 
six unsold villages mortgaged in this bond and to ebarge the 
wh8le amount upon them. I think this the plaintiffs cannot do. 
The above villages were liable to pay not only the amount due 
on the bond of 1888, but also a proportionate amount of the sum 
due’on the bond in suit. As the plaintiffs have become the 
owners of these villages by their purchase at auction, they must 
contribute rateably towards the claim under the bond of 1894.” 
We are wholly unable to agree with the learned Subordinate 
Judge in the view which he thus expressed. The 10 villages 
were gold to satisfy the earlier mortgage of thé 15th of December, 
1888 ; and having been sold, those 1Ọ villages must be treated 
as having ‘been withdrawn from the operation of the mortgage 
of the 4th of September, 1894, by title paramount. This left the 
remaining villages alone liable to satisfy the puzene encumbrance. 
The learned Subordinate Judge is wrong in supposing that 
because the plaintiffs became the purchasers of the 10 villages, 
they must bg treated as being in a different position from the 
position of a stranger if a stranger had purchased at the auction 
sale. Thæ is not a correct view of the matter. It ie immaterial 
whether it was a stranger who purchased at the auction sale, 
held in execution ef the detree on the earlier mortgage, or the 
plaintiffs to the suit. The fact that the plaintifis became the 
purchasers cannot be regarded as having the effect of makimg the 
property, which was included in the earlier mortgage, réspousible 


for the satisfaction of later incufibrance. This question hasbeen ° 


already decided by this Bench in Zahir Singh and others v. 
Beni Gingh pra another(?). It was also the subject of decision” 
in the casé of Bohra Thakur Dass v. the Collettor of Aligarh), 
We therefore allow the appeal, modify the decree of the Court ° 
below atd give a* decree to the plaintiffs for the relief claimed 
* (1) Unreported F. Æ. No. 63 of 1903, decided 20th April, 1905, 
(2) [1906] 26 A. W.N., 150.8 o. 3 A, L. J. R., 435. 
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` r ` e 
Ovir. in the plaint, that is, for the recovery of the eptire amont of 
1906.. their debt as against the six villages remaining subject to their 
e mortgage in ‘default of payment by the mortgagérs of the amount 


ee found to be due. We extend the time for payment dora period 

v. of six months from this date. We direct that the decree bes 

r ee modified accordingly. The appellants will have jheir costs tf 
this appeal including fees in this Court on the highér scald.e ° 


Stanley, O. J. : . E Appedl decreed. 
e N . e 
: vo e 
CIL. PADAM LAL A 
1906. i meres N 
Boi TEK SINGH AND ANOTHER.® 
ec. . r 
m Hindu Law—lInterpretation—Will— Bequest in favour of Hindu female— 
STANLEY, O. J. “ Malik.” : 
BURKITT, J. s ° 


nie The word malik ordinarily denotes the absolute owner of property, 
and its ordinary meaning is to be given to it unless there is to be found 
in the will indications that it was not the intentign of the testator to use 
it in its ordinary sense. 

Where therefore all that was said i in a will by a Hindu testator “was 
that he had two heirs, a wife and a daughter, and they should be mealika 
of his property in specified shares, held that the devisees acquired an 
absolute interest in the property, and the widow could mortgage it av her 
pleasure. Ramjiwan Lal v. Dal Koer, I. L. R., 24 Cal, 406 ; Lalit Mohan 
Singh Roy v. Uhukkun Lal Roy, ibid, 834, P. O., Raj Narain Bhadury v. 
Ashutosh Chuckerbutty, I. L. R., 27 Cal, 44, 649, referred to. Jamna 
Das v. Ram Autar Pande, I. L. R., 27 AIL, 364, t, distinguished. Surajmani 
v. Rabi Nath, L L. R., 25 All, 351, dissented from. : 


Finst APPEAL against a decree of Babu PoR Behari’ Mukerji, 
Subordinate Judge of Cawnpore. 


Suit.for declaration that certain property was not melanie in 
° execfition of a decree. 


Property in suit had originally belongetl to one Gayondra 
* Narayan. Shortly before his death, he executed a will on July 

. 31, 3866, ih the following terms :— . 
“I Gayerdra Narayan.. „while is sqan health and in full possession of my 
© senses, do hereby declare and give iin writing, that 16 annas in mauza 
Muhana is my zamindari, and I hav-*+~ heirs to it: one my wife and the 
‘ther my daughter. With a view c getting rid of future “disputes, I do hereby 
execute this document, (sanad) that out of the 16 anna zamindgri %a the aforesaid 
» village, Musammat Kadam Kunwar will be’ the owner (malik) of a 10 anna 8 pie 
share, and Musammat Tulshi Kunwar, my daughter, of a § anna 4 pie sHàre. 
During my life-time I have caused each lady to be placdtl in separate possession 


. l OF. A, 278 of 1904? 
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. 2 
Ld 
e 


You. IV.] HIGH COURT. 


of her respective’ sħare in the aforesaid property es specified above. Mutation 
of names may be effgeted under this document in the Revenue Department, 
20 that there may be no dispute after my death. I have no ‘gbjection to this; 
there is no newessityefgy me to make an admission before the ‘revenue officer, 

athis docushent is sufficient, I have executed these few lines as a will, that they 
many serve as evidgnee hefeafter and be of use in time of need.” e 


. Qileduguét 27, 1888, Kadam Kunwar, the widow, mortgaged 
a 4 anna.share to Tek Singh for Rs. 900; the money was recited 
tg have been taken for irrigation charges and other expénsgs.- 
The mortgagee obtained a decree for sale against the mortgagor 
‘on January 30, 1901, and this decree, ‘after her death, on June 
19; 1902, was made absolute against her daughter, Rukmin 
Kanwar. Upon the property being advertised for sale on Decem- 
ber 23, 1903, Padam Lal, Rukmin Kunwar’s son, brought this 
declaratory suit upon the giound that there was no valid necessity 
fore the mortgaf&e, which was made by a Hindu’ widow with 
‘limited powers. The Subordinate Judge, interpreting the will in 
* the light of the subsequent conduct of the testator’s descendants, 
‘held that Kadam-Kunwar was the absolute owner of the mort- 
gaged property with power of alienation. He also found that 
the debt was incurred for legal necessity, and he dismissed 


the suit. . 
o, 


Plaintif appealed. , 
A. H. Ryves (with him Karamat Husain); for the appellant. 


The will has been misconstrued. The word malik, when 
applied to ‘a Hindu female, does not mean an absolute owner. 
Jamna Dag v. Ramautar Pande, [1904] I. L. R., 27 AN, 364 ; 
Surajmani v. Rabi Nath, [1903] T. L. R., 25 AN., 351. 
No power of alienation has been conferred upon the widow, and 
the eviddnée does not establish legal necessity for the tratsfer :— 


8. 0. Banerji (with him Govind Prasad), for the respondent :— 


The leading case on the subject of wills in favour of Hindu 
females is . k e 
Mahomed Shumsool Hooda v. Shewukram, [1874] 14 B. L. R.9226, P. O. 
The effect of that decision is&hat the words “heir and malik,” ° 
standing alone, import an absolute gift; but a will has to be 
-- construed as a whole, and if there are other expressions in the 
will which qualify. the ganerality of the firmer expressions, 
F different parts have to be harmonised together, and- in order’ 
to solvetthe question of construction which then arises, the Court 
may take into consideration what are known to be the ordinary 
notions and wishes of Hindus with regpect to the devolution of 
> 10 e + iy 
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Crvit. property. Here there are no latter expressions ¢o qualify the 


1908. generality of the former expressions. Refers alsq to 

ae Rajnarain Bhgdury v. Ashutosh Chuckerbutty, [1899] I. L. R., 27 Oal, 44. 
Papau Lan Ramjhcan Lal v. Dal Koer? [1897] I. L. R., 24 Cal, 49e; œ 

v. Lalit Mohun Singh v. Chuhkan Lal Roy; [1897] L L. R., 24 Cal., 884, P. C. , 
Kunwar TEK 


e 
Sınan. Arguments on facts have been omitted. | E 
—— e e 


The judgment of the Court was delivered by 

Stanley, C. J. ` STANLEY, ©. J.—Thws appeal arises out of a suit brought by 

TE the plaintiff, Padam Lal, to obtain*a declaration that a 4 anna 

share in the village of Muhana in the district of Cawnpore is not 

saleable ir execution of a decree obtained by the defendant, 

Kunwar Tek Singh, against the defendant, Musammat Rukmin 

Kunwar. The entire of the village of Muhana belonged to the 

late Gayendra Narain, husband of Kadam Kunwar. He left his 

second wife, Musammat Kadam Kunwar and two daughters by 

her, namely, Musammat Janki Kunwar and Musammat Rukmin 

Kunwar, and also a daughter, Musammat Tulshi Kunwar, by his 

first wife, him surviving. The plaintiff, Padam Lal, is the son 

of Rukmin Kunwar. Gayendra Narain before his death, namely, 

on the 31st of July? 1866, executed a will by which he purper "tod 

. to dispose, of the village df Mubana.e In the will he recites bis 

title to the village in question and states that he has two heirs 

to that village, one his wife and the other his daughter ; and 

then he declares that out of the 16 anna zemigdari in that 

village, “ Musammat Kadam Kunwar wilb be the malik of a ten 

anna 8 pie share, and Musammat Tulshi Kunwar, his daughter, of 

a 5 anna 4 pie share.” Then follows a statement that he had 
caused each of these ladies to be placed in separate possession of e 

her respective share, and that mutation of names may be effected 

e in the revenue department under the document, so that there may 

be no dispute after his death. Thig is the sebstance of the will. 

e No provision is made in it for Musammat Janki Kunwar. Shortly 

aftergits execution Gayendra Narain died and, his widow and 

daughter, "Tulshi, entered into,possession of the share given to 

œ ° them by his will. In April, 188$, Kadam Kunyar had mutation 

of names effected in favour of her two daughterg, as to 5 anna 4 

pie share in the name of Rukmin Kunwar and as to 6,anna 8 pie* 

share in favour of Janki Kunwar. @f the remaining 4 anna share 

* she herself remained in possession. On the 27th of August, 1888, 

she executed a mortgage of this 4%nna share in favour of the 

. defendant, Kunwar Tek Singh, Jip secusé an advance of Rs. 900. 

«A suit was brought by Raye Tek Singh on foot of this mortgage 


. VOL. IV] HIGH COURT. n 
and an ex parte decree was passed on the 30th of January, 1901. oe 
Kadam Kunwar died on the 19th of June, 1902, and after her 1908. 

' death the name ĝf her daughter, Rukmin Kunwar, was substituted —— 


in the exeeution, department in her plaee as her representative. Papaw Lar 
e n v 


The otlfer daughter, Janki Kunwar, had died about 10 years Konwar TEK 
previously. Rukmi Kunwar filed no objection in the execution Sınan. 
depahtent to the proceedings for sale of the mortgaged proper- Stanley, C. J, 
ty and tlre property has been advertiged for sale. The plaintiif’s 5 a 
case is that the mortgage was not made to*meet any legal neceg- 
sity, and that Kadam Kunwår was not competent to mortgage 
her share beyond the period of her own life. 

In his defence, Kunwar Tek Singh set up the plea that under 
the® will of her husband, Musammat Kadam Kunwar became 
absolute owner of the share of the property given to her, and 
that in any case the mortgage in dispute was executed for valid 

nectssity. Ther’ are the only pleas which have been relied upon 
before us, but it was further contended that the plaintiff has no 
right to maintain the suit during the life-time of his mother, he 
being merely a contingent reversionary heir to the property. 

The learned Subordinate Judge held that upon the true 

construction of the will of her husband, Kadah Kunwar became 
the absolute owner of the praperty in dfspute ; and he also held s 
that the m&rtgage debt was incurred to meet a legal necessity 
and dismissed the plaintiff's claim. From this decree the present 
appeal has been preferred. 

The will, of Gayendra Narain is very simple in character. 

He says in it that with a view to avoid disputes in the future 
he executes the Will and he thereby declares that his wife, Kadam 

. Kunwar, shall be the malik of a 10 anna 8 pie share in the village 
of which he was thé owner, and his daughter by hie first wife, 
Tulshi Kunwar, of a 5 anna 4 pie share. The word ‘maltk’ is ° 
a word of well-known meanifig, signifying the absolute owner 
of property. Its ordinary meaning is to be given to it unless œ 
there are to be foynd in the will indications that it was ne the 
intention of the testator to use it iq its ordinary sense. ° No such 
indications are to be found in thevill before us. On the contrary ° = 
we are disposed ‘to think that the expressed intention of the, 
testater, namely to avoid disputes in the future would be frustrated 
if a narrow Corfstruction wereeto be put upon the language used, _ 
byehim. If he intended his daughter, Tulshi Kunwar, merely 
to have a’life estate, we think that he would have expressed his 
meaning in clear terms, and the same observation applies to 
the gift to Kadam Kunwar. e $ 3 
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CiviL. The legal import ‘of the word “malik” has been frequent] 
1906. considered, but we do not propose to discuss alf the cases upon 
~~ the subject.” It will suffice if we refer to a few ef them. -In the 


P R lar case of Lala "Ramjewgn Lal v. Dal Koer!) the language of a will 
Kunwar Tex not unlike that before us was considered. If that cases Hindu 
Sinan. survivor of two brothers iu a joint family gaverned by the Mitak 
Stanley, C. J. Shara Law, died, leaving a widow and two daughters, a bedther’s 
as widow and three daughters of bis brother. By his will he provided 
that ‘his daughters aml brother’s daughters “ shall be maliks arid 
come into possession in equal shares of all the moveable and 
immoveable properties.” In tbeir judgment, TREVELYAN and 
Buvertey,JJ., say, “prima facie there can be no question but that 
a gilt, when there are no controlling words, is an absolute gift, 
and the expression “ maliks ” used here would ordinarily imply 
an absolute gift. But it is contended that we must introduce 
into this wil] what is said to be the prevalent Hindu idea that 
a female ought notto obtain anything beyond an estate for her 
lifetime, and therefore, although the word ‘malik’ is used, we must— ¢ 
cut down tlie estate to the extent of an estate given to a Hindu 
daughter. There is no authority for such a proposition. The . 
words are.absolute and if they stood by themselves without 
° anything to the contraryyit would be impossible for us to say that 
they did not give an absolute estate.” In the case of Isalit Mohan 
Singh Roy v. Chukkan Lal Roy(*), Lord Davey in delivering the~ 
judgment of the Privy Council observes (at p. 849) :—‘““The words 
‘become owner (malik) of all my estate and properties ’ would, . 
unless the context indicated a different meaning, Be siMicients 4: 
for that purpose (that is to give an absolute, interest) éven 
without the words ‘enjoy with son, grandson and s9” on in 
succession,e which latter words are frequently used mi Hindu 
e wils and have acquired the force of technical words convey- 
ing a heritable and alienable estate.” The gift An this case 
was uot to the testator’s widow but to his sister’s son; but 
the language of Lord Davey is‘ quite general. To the same 
effect is she decision of one of us sitting on “the original side 
¢ in Calcutta in Raj Narain Bhatlury v. Ashutosh Chuckerbutty(*) 
which was affirmed on appeal(*). In that ease the gift was 
° to the testator’s widow. The decision in Jamna Das v. Ram 
„Autar Pande(*), does not conflict with this dedisigu. In that » 
“case the testator used language which showed that he did not 
intend to confer on his wife an aglienable, interest., We “kre 
: (1) [1897] I L. R., 24 Oal, 406. (2) [1897] 1. L. R., 24 Cal, 834. 


(3) [1899] I L R., 27 Cal, 4 ee (4) [4900] I L. R., 27 Cal, 649. 
2 [1904] 1. L. R., 27 All, 364. 





haana 
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uhable to agree in the view taken by our brothers Knox and 
AIKMAN, JJ., int fhe case of Surajmani v. Rabi Nath(*). In that 
case a Hindu exeeuted a document to take effect after his death 
and thereby purported to transfer propertips,,in favdur of teach 
of his twò wives and also in favour of his daughter-in-law, in 
the following words :*—‘ After my death they ‘i.e. tlre donees, 
shall alor this document get their names recorded in the public 
records in, respect of the respective properties given to them 


and remain in possession as owners With proprietary powel's.’, 


The words used are “ malik wa khud ikhtiar,’ that is “ owners 
to deal with as they liked.” It was held that these words did 
not confer an absolute estate. This decision appears to- us to 
be ix conflict with the canon of construction laid down by their 
Lordships of the Privy Council in Lalit Mohan Singh Roy v. 
Chukhun Lal Roy. The language of Lord Davey as to the true 
intewpretation of the word “malik ” is not confined to the case 
of a male but is quite general, ordinarily it denotes absolute 
ownership. Even without the words wa khud ikhtiar, we think 
that according to the ruling of the Privy Council the gift in 
question passed the absolute estate. 

We find nothing in the will before us to quelify the language 
in which the gift to the testatgr’s daughter and wife is expressed. 
Inter preting the language of the will theretore, according to its 
ordinary signification, we are of opinion ‘that Kadam Kunwar 
thereby. acquired an absolute interest in the proper ty—the 
subject-matter of the gift to her. 

We agree in the view expressed by the Court below as to this. 
This disposes of fhe appeal, and it is unnecessary to consider 
ethe other questions which have been raised before us. We 
dismiss the appeal with costs, including fees i in this Court gn the 


higher scale. ” 
8. 0. B. a ý _ Appeal dismissed. 
(8) [1903] I. L. R., 25 AlL, 351. 
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DAULAT AND OTHERS, ° ‘ 


M origage—Redemption—purchase of a part of ge propertyb y mort- 
gagee—right of one mortgagor to redeem his share a trander "of 
Property Act, 1882, section 60. 


e ° When the mortgagees purchase the equity of redemption in a portion 
of the mortgaged property, the integ‘ity of the mortgage is broken up, 
and one of the several mortgagors is entitled to redeem only his share of 
the mortgaged property. Nawab Azmat Ali Khan v. Jawahir Singh, 
13 M'I. A., 404; Kurey Mal v. Puran Mal, I. L. R., 2 All, 665.; Girish 
Chundsr Dey v. Juramont, 5 O. W. N , 83, referred to. 


SECOND APPEAL, from the decree of H. David, Eqr., Subordinate 


Judge of Meerut, reversing a decree of Pandit Suraj Narain 
Majju, Munsif of Ghaziabad. 


Suit for redemption. 

Plaintiffs came into Court on the allegation that they were en- 
titled to redeem the property in dispute as being the heirs of the 
original mortgagors. The defendants were the sub-mortgagees 
from the original mortgagees and yvere-in possession. They had 
also acquired portions of the mortgaged property by purchase. 
The main defence to the suit was that the mortgagors could redeem 
their own shares only and not the whole of the property against 
the wishes of the mortgagees. It was found that plaintiffs were 
representatives of some of the mortgagors only. The first court 
decreed redemption of the share of plaintiffs ontys but on appeal 
the Lower appellate Court decreed the sit for redemption in, 
full. a 

Defendants, the sub-mortgagees, appealed. 


Gokul Prasad, for the appellants, contended that when the 
integrity of a mortgage is broken up, a co-mortgagor cannot 
redgm nore than his share against the wishes of the mortgagee. 


The genéral rule, of course, ig quite the other way; but not so ` 


when the mortgagee has acquiréd portions of the mortgaged pro- 
, perty. He relied on . 
Ghose on Mortgages, 3rd Ed., p. 305. e 
Nawab Asmut Alp Khan v. Jowahir ee [1870] 13 M. &. A, 415. 
° Kuray Mal v. Puran Mal, [1879] I. L. R., 2 AIL, 23 at p. 26. 
Sorabji, for the respondents, contended that the case in 13 M. 
I. A. was decided prior to the passing of Act No. IV of 1882. 
sg. A. 1098 of 1995. 


` 
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Section 60 of Act®No. IV of 1882 was clear on the point. There Civin. 


was a distinction tobe observed between the position of mort- 1906. 
gagee and sub-mor tgagee. Hereliedom é , * —— 
§, A?817 of 1898, decided 28th January, 1901.° Mower 

` S. A. 828 of 1898, decided 30th January, 1901, . Dauras 


Gokil g Pr asad in reply, contended that the rule was the same Bag 
after the passing of the Transfer of Proper ty Act as it was before 
that and relied on Ea 

Girish Chunder Dey v. Jurawoni De [1900] 5 ©. W. N., 1883, 
Ghose on Mortgage, p. 309. 

The judgment of the Court was delivered by . 

Srantey, C..J.—The question raised jn this appeal appears to Stanley, C. J. 
to us to be concluded by authority. It is this—whether when the oe 
integrity of a mortgage has been broken up upon the purchase 
by the mortgagee# of the equity of redemption in a portion of 
the mortgaged property, one of several mortgagors is entitled to 
redeem the remainder of the mortgaged property against the 
wish of the mortgagees, or is his right of redemption confined to 
his Share of the property. In the case of Nawab Azimut Ali 
Khanev, Jawahir Singh ("), their Lordships of the Privy Council 
held that co-mortgagors, who were entitted to portion of mort- ° 
. gaged propetty, could not redeem against the will of the mort- 

gagee any portion of the mortgaged property save their own 

village. They held that the mortgagors could not acquire the in- 

. terest of the mor rigagee ip other parts of the mortgaged property 

against the will of the mortgagee. They say in the course of 

their judgmente‘*that the appellant (i. e., the mortgagee), if 

desirous of retaining possession of these villages as mortgagee, 

is entitled tg do so against the plaintiffs whose right im thatcase 

is limited to the redemption and recovery of their village eof $ 

Hussainpur upon payment of $o much of the sum deposited in 


Court as represents the portion of the mortgage debt chargeable ° 

on that village”. »In this Court in the case of Kurdy Matev. . 
Puran Mal(*), SPANKIE and Oxpgregp, JJ., adopted the same A 

view and quoted the authority ae case to which we have MFR 


referred. In that ease it was held that where all the proprietors e 
.of an estate jqgingd in mortgaging it and the mortgagee subse- 
quently purchased the share of one of the mortgagors, and one * 
” of the mortgagora sued to redeem his own share and also the 
G) [1870713 M. I. A., 404. . 
(2) [1879] I. L.B., 2 All, 565. be 
a Not reported, » 
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share of another of the mortzagors he could only redeem 
his own share. To the same effect is the deBision of RAMPINI 
and "SALE, JJ., in the *case of Girish Chunga Dew v. Juramoni 
De(*). In view of these decisions we must allow the appeal, 
but before we can finally determine it we must have 2 findings 
of the lower appellate Court upon certain issues. These re "ay 
fohows :— . 

(1). What portion of the mortgaged property has been pur- 
chased by the defendants or any of them, and how much of it 
still remains subject to the mortgage of 10th of July, 1843, in 
the pleadings mentioned. 

(2). What portion or'share of the mortgaged proper ty ‘be- 
longs to the plaintiffs, and what proportion of the mortgage-debt 
is chargeable against that portion or share, regard being had to 
the provisions of section 82 of the Transfer of Property Act. 

We remand these issues to the lower appellate Court under 
the provisions of section 566 of the Code of Civil Procedure and 
direct the Court to take such additional evidence as may be 
requisite, On return of the findings the parties will awe the 
usual ten days for filing objections. 

B. 0. M. Issues sone 
(8) [1900] 5 C. W. N., 83. 


FULL BENCH. .° 


MUL -CHAND anp OTHERS, 
VErSUS e 
MUHAMMAD ALI KHAN.* s 


° a F 
e Code of Civil Procedure (Act No. XIV of 1882), section 896—partition— 
whether one commissgoner suficient. 


Held by the Full Fench that section 396 of the Code of Civil Procedure 

e’ wontemplates the appointment of more than one commissioner to make 

pagtition. The words ‘commissioners’ and ‘ persons’ in section 396 were 
advisedly used by the Legislayire in the plural number. 


Held by Sranugy, O. J., and Kyox, J., that the Court could not legally 


issue a commission to one commissioner only e 

Held by Riowarps, J., that there was nothing to prevent whe parties 
to the partifion proceedings from agreeing that ome commissioner only 
should be appointed. 

Srconp APPEAL against the decree of J. Derman, ays District” 
Judge of Cawnpore, modifying the decree of Babu Bipi Bihari 
Mukerji, Subordinate Judgé’ . 

7 %5. A. 811 of 1908. 
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* uit for partigion of buildings. Cavin. 
The facts of the case material for the purposes a the report 1906. 

are set qut in the order of reference. <3 7 TEN 
The appeal comifig on for hearing before Knox and RIOHARDS, Wogaunan AL 


JJ., they referred theeCase to the Full Bench. s Kuan. 


- The following is the order of reference :— 


“ This second appeal arises out of a euit brought by one Munshi pa 
Mahammad Ali Khan, respondent, befofe us, in which he 
prayed that a certain kothi with its appurtenances might be 
partitioned and his share, a four anna share separated, and 
that he be placed in possession of the same. The decree 
passed by the Court of first instance was a decree directing 
that the buildings be partitioned and the one-fourth share 
of the plaintiff separated from the rest of the buildings. The 
Amin of the Court was appointed commissioner for making 
the partition expressly under the provisions of section 396 of 
the Code of Civil Procedure. The Amin made a partition 
but that was objected to by those of the defendants who in this 
Court appear as appellants in the second appeal. The Subordi- 
nate Judge would not accept the partition as made by the Amin 
but modified it in certain part8 which will be found set out in 
page 9 of fhe Paper Book. Before the lower appellate Court 
the ‘objection was raised that the proceedings of the lower Court 
under section 396 of the Code of Civil Procedure were illegal 
and that they must be set aside as not being in accordance with 
that section. The lower appellate Court rejected this plea. 

It found the proceedings of the lower Court though not in 
eaccordance with the provisions of section 396 of the Code, were 
in accordamve with the usual practice of Courts in these protinces 
and were also in accordance with Rule 120 of the rules of the 
High Court. A further obj ection was taken in the lower appellate 
Court, but for the reasons which will be seen hereafter we ped 
not enter into these objections on the present occasion.” 

In this Court the plea overruled hy the lower appellate Court , 
is again pressed before us. It is contended that the allotment g 
of shares carried opt by the Amin is illegal, inasmuch as section e 
396 ofthe Cqde makes it necessary that more that one commis- 
sioner to partifion should be appointed. This contention, if 
correct, is inconsistent with Rule 120 of the Rules of this Court. 

We think there if considerable force in this contention and : 

as thé decision of this appeal invalves a consideration of the rule, 

we think it, proper that this appeal should be referred to the 
li ° 
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Honourable Chief Justice for consideration ang decision by a 
Full Bench of this Court. 

The appeal came on for hearing before a Baigti m 
of STANLEY, C, J. antl Rwox and RiòmarDs, Jd. e 


W. K. Rorter, for the appellants. ‘ ‘ 
Govind Prasad for Satya Chandra Mukerji, for the ME EA 


The following judgments were delivered :— ` 


* STANLEY, C. J.—TĦREis appeal has þeen referred to a Full Bench. 
It involves an important question arising out of the section of 
the Code of Civil Procedure dealing with commissions to make 
partition.” The appellants contended in the Courts below that 
the allotment of shares by one commissioner is contrary to the 
provisions of section 396 and is illegal. That section, it is said, 
contemplates the appointment of more than gne commissioner 
and renders it compulsory on the Court to appoint more than 
one. Chapter 25 of the Code deals with four classes of 
commissions, namely, 


(a) commissions to examine witnesses, a 
(b) commissions for local investigations, l e 
(e) commissions to examine accęunts, and 


(d) commissions to make partitions. s z 


In the case of commissions to examine witnesses, section 385 
expressly provides that the commission may be issued to any 
person whom the Court thinks fit to exteute the same. In the 
case of commissions for local investigations ljkewise the Court 
may issue a commission to such. person ag it thinks fit. In the 
case of commissions to examine accounts, the language is the 
same? But when we come to commissions to mak® partition, 
instead of the singular number wg find the plural used: In the 
first portion of the section (section 396), thè Court is empowered 
to isgue a commission to such persons as it thinks fit. The 
second paragraph of the section provides that “the commis- 
sioners shall. ascertain andeigspect the property, etcetra,” and 
the third paragraph directs the commissiqners to es 
and sign a report or (if they cannot agree} separate reports, 
appointing the share of each party.” ‘ 

In this case the use of the plutal, “ persons, * and “ commis- 
sioners”’ is noticeable. But it is argued that én view of sedtion 
13 of the General Clauses Act of 1897, the use of the plural is 
by no means decisive of thé question * sbefore us, It is provided 

d 
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by that section “that words in the singular shall include the ont 

plural, and vice persa, unless there is anything repugnant to this 1908. 

construftion i in the subject or the context, We hæve therefore em 
‘. MuLonaND 


to see “whether there is anything in section 396 to make it iy 
"repugnant to treat the plural nouns “persons” and “commis- Mozamyap ALI 
gionersy’ as used in the section, as applicable to a single Krav. 
individual. In my opinion the direction in the third clause of Reagiayt C.J. 
the section shows beyond doubt thfat the legislature intended —— - 
that more than one commissioner should “be appointed. That 
clause directs that the commissioners shall prepare and sign a 
report, or, if they cannot agree, separate reports. This shows 
that the appointment of two or more commissioners was in the 
contemplation of the legislature. Ifit had been intended that 
one or more . commissioners might be appointed, we should 
have expected ta find before the words “if they cannot agree” 
words such as “incase there be two or more commissioners.” 
* Tt appears to me that the legislature advisedly used the plural 
number in the case of commissioners to make partition, and 
therefore that the Court cannot legally issue a commission to 
one,commissioner only. 
I would therefore allow the appeal, on the ground that the b 
allétment ef shares carried out by one commissioner is contrary 
to law. 
Kyox, J.—I fully agree and have ohing further to add. Knog, J. 
RICHARDS, J. -JZ alsọ agree, but it appears to me that there is Richards, J. 
nothing ` to prevent the parties to the partition proceedings 
agreeing that ome commissioner only should be appointed, and I 
, do not think it follows that all the partitions that have been made 
” are invalid by re&son of the fact that only one commissioner has 
been appointed. . 
By THE Court.—Jhe order ef the Court is that the appeal Betis 
allowed, the decrees of both the lower Courts are set aside, and 4. 
‘the case is remanded to the Court of first instance, through the 
lower appellate Court, with directions that it proceede with the 
partition of the property in disp®6é according to law, appointing, * = 
unless the parties* otherwise agree, at least two commissioners to 
make fhe partition. Under the circumstancee we make no order’ 
* as to the costseof this appeal. All other costs will abide the 


regult. 








° < Appeal allowed. 
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STANLEY, O. J. THE NIZAM’S S GUARANTEED STATE RAILWAY Co.* 
Burkitt, J. ~e * Principal and Agent—receiving and delivering Companies, relation 
Ricuanpe, J. between—Liability of receiving confpany—excesa charged by the deliver- 

ing company—alteration of contract. 


When a railway company receives and undertakes to carry goods from 
a Station on its railway to a place on another distinct railway with which 
it communicates, this is evidence of contract with the receiving company 
for the whole distance, and the other railway company will be regarded 
as its agent and not as contracting with the beilo, 9 Muschamp v. Lan- 
caster Co., 8, M. and W., 421, and Webber v. Great Western Railway, 
H. and C. 771, Kalu Ram v. The Madras Railway, I. L. R., 3 Mad., 240 
followed. 

A receipt note given by a railway company, for goods to be sent to 
place on another railway and there to be delivered for one entire sum 
one entire contract for the whole distance and constitutes an entirg con- 
tract With the railway which gave the receipt note. ° 

ba The Nizam’s State Réllway Company received certain goods to be deli- 
vered to the plaintiffs at Agra Station through the Great Indian Peninsula 
Railway Company, and received a certain amount for the waggon load. 
At Agra, the Great Indian Peninsula Railway Company refused to deliver 
the goods unless a further amount was paid at faund rate. The 
plaintiffs paid the amount under protest and*broug# a stit for recovery 
of the amount against both the railway companies. Held that the 
Nizam’s State Railway Company’ being the principals and the Great 
Indian Peninsula Railway Company being their agents the former were, 
liable ip damages to the plaintiffs. Held further that the Railway Com- 
‘ . pany were not competent to alter the contract between the parties and 
charge per maund rate instead of wagon rate as settled. 


APPEAL from the decree of H. G. Warburton, Esq.,. District 
J udgg.pt Agra, reversing the decree of Babu Baidya Nath Das, 
Muhsif qf Agra. 


e The plaintiffs-appellants efguired from the station masters at 


a Bezwada and Agra Cantonment the freight ef a wagon load of 
* chillies. They informed them that it was Rs. 270 per wagon 
load. The plaintiffs at Agra accordingly orderell two wagon -° 
*loads from Bezwada.* On the destination at Agra, the plaintiffs 
had to pay Rs. 1,390-11-0 according to maupderate to the Gfeat 
p Indian Peninsula Railway on delivery of the chillies. . The 
. e plaintiffs therefore brought tH8 present suit against the Geese 
. s SA. 623 of 1904. 
e 
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Indian Peninsulir Railway and Nizam’s Guaranteed State Rail- 
way Companies fer the refund of the excess charge. ° 

The purt of first instance gave a dgerge in favour of the 
plaintiffs against Niv.am’s Guaranteed Railway Company which 
orjginally took the coxsignment for transmission to Agra. On 
appeal by Nizam’s State Railway Company the learned District 
Judge gave the decree against The Great Indian Peninsula 
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Railway Company who were brought oh the record at the instincae” —— 


of the plaintiffs and dismissed the suit against the respondents. 

Plaintifis appealed. 

The Great Indian Peninsula Railway filed a separate appeal 
No. 595 of 1904 and the plaintiffs filed the present appeal 
against the Nizam’s State Railway. Both appeals were heard 
together by the Full Bench on the 8th December, 1906. 

Sundar Lal, fow appellants. 

Kedar Nath (Mohan Lat Sandal with him), for respondents. 

The following judginents were delivered :— 

Srantey, C. J.—This appeal is connected with Second Appeal 
Now 595 of 1904. The litigation arose under the following 
circumstances :—The plaintiffs-appellants, whoecarry oy a grocery 
business at Rawatpara, Agra, ynder the style of Govind Ram- 
Har* Parshad, desiring to obtain chillies from Bezwada, enquired 
of the rate for the carriage of chillies per wagon load from 
Bezwada to Agra Fort and Agra Cantonment Stations from the 
Station Master* at the Bezwada Station on His Highness the 
Nizam’s Gudrantéed State Railway, and were informed by him 
by letter, dated.the 13th of September 1902, that the rate was 
Rs. 270 per wagon lead. The plaintifis also made the same 
enquiry from the Station Master at the Agra Cantonment Station 
and obtained the same information. Acting upon this information 
they ordered two wagon loass of chillies from Bezwada and 
consigned the same to Agra Fort Station, obtaining two Railway 
receipts in each of which the freight at the rate quoted taid em, 
viz., Rs. 270, isentered. On the arrival of the goods at Agra Fort 
Station, the Station Master demanded payment of higher rates, 
namely, maund rates, and refused to deliver the goods except on 


payment of the higher rates. The plaintiffs, in order to obtain ° 


delivery, paifl the excess under protest and tookedelivery. They 
then brought a suit against fhe Great Indian Peninsula Rail’ 
waf Company and the Nizam’s Guaranteed State Railway Com- 
pany for the recovery of the amount so paid in excess of the 


ammount mentioned in thé Railw&y receipts, and they claimed a o 


decree for this amount with interest ‘by ‘way of dampges against 
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either or both the defendant Companies. The Railway Companies 
defended the suit, Mr. Alexander, District Traf§c Superintendent 
of the G. L*P. Railway, Company, representing both thefRailways 
at the hearing before the learned Munsif. Th8 Munsif fismissed 
the suit against the last mentioned Company but held that jhe 
Nizam’s Railway was liable to refund the amount paid i@ excess 
of the amount for which that Company agreed to carry the goods, 


Nizam’s Railway appealed, but did aot make the G. I. P. Railway 
Company a party to the appeal. In their memorandum of appeal 
they set up amongst others the following grounds of appeal, 
namely, that the amount claimed having been collected by the 
Great Indian Peninsula Railway, the appellant Company was 
not liable to refund it; further, that the appellant Company was 
not responsible for the quotations given by their Station Master 
at Bezwada, and that under the terms of the consignment note 


all goods were liable to recalculation of charges at destination. | 


On the 28rd of January, 1904, before the hearing of the appeal, 
the plaintiffs applied to the Court to bring upon the recorcé the 
Great Indian Peninsula Railway Company as parties ta the 
appeal. The learned Djstrict Judge acting presumably’ under 


section 559 of the Code of Civil Procedure, acceded to*this ` 


application and directed that a notice, fixing the 25th of Feb- 
ruary, 1904, for hearing, should be issued. At the hearing it 


was contended on the part of the Great Indian Petiinsula Railway ` 


Company that inasmuch as the plaintiffs did hot appeal against 
the decree of the Munsif so far as it dismissed their suit as 
against the Great Indian Poninsula Railway Company, no relief 
could be given to them in the appeal as agaimst that, Company.” 
The fearned District Judge did not accede to this” contention. 
He heard the appeal and came te the conclusion that the Great 
Indian Peninsula Railway-Company was not justified in levying 
any,Seeight over and above the amount specified in the freight 
notes, and was therefore liable to refund fo the plaintiffs the 
amount .claimed. Accordiftigjy he decreed the claim of the 
plaintiffs against that Company, and alors the appeal of 
the Nizam’s State Railway. k 

In the viewewhich I take of the case, it ee eee to 
determine the question whether the Court below was right in 
adding the G. I. P. Railway Company as a pasty to the appeal 
under the provisions of section 559 ,and in passing a decree 
against that Company. | Thig*questidn is one of considerable 
difficulty. Ti seems. to” -e upon the facts which nave been 
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established in evjdence that the plaintiffs cannot in any event Civi. 
succeed as against the G. I. P. Railway. The suit is one for 1908. 
damagesffor breafh of a contract entered into with the Nizam’s —— 


State Rallway Company for the carriage ef the goods from C#UNN! Lat 


Bezwada æo Agra Fort. Only one contract was entered into, Tam Nizan’s 
namely, with the Nizafn’s State Railway. To this Company the oea 
š j g r ATE 
goode wére delivered, and from it the freight notes were received.  Raruway Co., 
What the-arrangements between the two Companies are as a 
regards the interchange of traffic have not been disclosed. Wha ley, G. ds 
a Railway Company receives ånd undertakes to carry goods from 
a station on its Railway to a place on another distinct Railway 
with which it communicates, this is evidence of contract with 
the teceiving Company for the whole distance, and the other 
Railway Company will be regarded as their agent and not as 
contracting with the bailor (Muschamp v. Lancaster...... Railway 
Company)('), Webber v. Great Western Railway Company(*). A 
receipt note given by a Railway Company for goods to be sent 
ato a place on another Railway and there to be delivered for one 
entire sum is one entire contract for the whole distance, and 
constitutes an entire contract with the Railway which gave the 
receiptnote. In the case of Kalu Ram Maigraj v. The Madras 
: Railway Company(*) it was bold that when two Railway Com- - 
panies interthanged trafic, goods and passengers with through 
tickets, rates and invoices, payment being made at either end, 
and profits shared by mileage, the receiving Company by grant- 
ing the receipt note for goods to be carried over and delivered 
at a station: of the delivering Company’s line, does not thereby 
contract with 4hb consignor of the goods as agent of the 
delivering Company. “The contract with the receiving Company - 
was held tosbe one and entire. So here in this case the contract 
was one and entire with: the Nizam’s State Railway Company .° 
‘and that Railway alone appears to me to be responsible for the 
refusal to deliver the goods on payment of the freight agreed on. - e 
For the foregoing reasons the suit as against the Great=heean 
Peninsular Railway cannot in my opinion be maintaimed, but 
the Court of first instance proper!?, T think, held that the Nizam’s ° n 
State Railway Company is responsile in damages to the extent 
of the eum which was exacted from the plaintiffs by the Great f 
Indian Peninsula Railway in excess of the sum*for which the 
Nizam’s Railway Company agreed to carry the goods. But it is ` 
* « (1) [1844] 8 Mand W., 421. s. o. 58 R. R., 758. 
. ; (2) [3865] 3 H. and C., 771. 
(3) [1881] L L'R., 3 Mad., 240, i ° 


% 
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Oivi. said that the Company is protected by the provisions of para- 
1906. graph 31 of the Great Indian Peninsula Railway Goods Tariff. 


—— This paragtaph runs as follows :— d l. 
Cuon: Lan “ Tt"mast be distinctly ungerstood that the weight and deacyiptign of goods, 
THE Nuztw’s as given in the Railway receipt and forwarding note, Bre inserted fpr the pur- 
Guarantegp Pose of estimating the Railway charges, and the Railway reserves the rigt 

STATE of remeasurement, reweighment, recalculation and reclassification, of rates 
Ratway Co. terminals, and other charges at the place of destination and of coll€cting 


7 Od before the goods are delivered apy amount that may have beer omitted or 
Stan tey, Jerendctcharged. n . 


It is contended that under thi rule it is open to the Com- 
panies to alter the contract between the parties and charge at 
the place of destination maund rates in lieu of wagon rates. I 
agree in the view expressed by the learned District Judge*that 
this rule does not give the Company the power for which the 
Companies contend. The action taken by the G. I. P. Railway 
in exacting maundage instead of wagon rats cannot itt my 
opinion be considered to be covered by any of the words 
“yemeasurement, reweighment, recalculation or reclassification - 
of rates”. 


It was further urged that the Station Master at Bezwada had 

no authority to erter into a special contract on behalfeof the 
. Company. The answer%o this argument is that the contract,was 
an ordinary and not a special contract. 

I would therefore allow the appeal of the Great Indian Penin- 
sular Railway, set aside the decree of the lower appellate Court, 
and restore the decree of the Court of fiset instance with costs 
against the Nizam’s State Railway in all Courts. As the Great 
Indian Peninsula Railway has been the cause "of this litigation, 
I would direct that Company to abide its own posts in ca Courts. e 


Buexirre J.—I concur. 
Richards, 9. = Rionarps, J.—I also concur. 


By rae Court.—The order of the Court is that the appeal of 
the reat Indian Peninsula Railway Company is allowed, the 
decree of the lower appellate Court set aside, and the decree 

e of the Court of first. instance’ @stored with costs, in all Courts 
including fees in this Court on the higher ‘scale, against the 
e Nizam’s State Railway. ` The Great Indian a a Railway 
will abide its costs in all Courts. 


e 
< MLS Decree modifigd, 
eo 


Burkitt, J. 
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. i e P 
\ %5 „PREO NATH MUKERJP Grits 
’ 6 Versus 1908. 
° BISMWANATH PRASAD.* ° nee 


© Godd of Civil Procedure Act No. XIV of 1882, Section 43—fee for Nov. 30. 
medical attendance—part paid by writing a promissory note—Suit on 
promissory note—Second suit for balance, barrgd. e anter, C ti 
P, a medical man, was engaged by R, defendant’s father, on Rs. 100 per - eee 
day. For s portion of the fee R executed a promissory note and the balance 
was agreed to ber set off against R's fee for conducting acase of P ina 
civil court. After R’s death, P sued the defendant on the pronfissory note 
find got a decree. He then brought this suit for recovery of the balance 
_ which was to be set off and also a further sum for subsequent attendance 
on the ground that R having died he could not perform his part of the 
gontract. Held éhat the suit was barred by the provisions of section 43, 
Code of Civil Procedure. The causes of action of the two suite were, in ` 
reality, the same, that is the breach of the agreement to pay Rs. 100 per 
diem, and the fact that a promissory note was given in, satisfaction of 
part of the debt did not take the case out of section 43, Code of Civil 
*Procedure. When the plaintiff brought his first suit, R was dead and he 
cpuld fall back upon the original agreement. Buf the suit for fees for 
subSequent attendance was not barred. 
Sseonp apprea from the decree of Q. A. “Patterson, Esq., District 
Judge of Benares, confirming a decree of Babu Hira Lal Sinha, 
Munsif of Benares. 
Suit for recovery of money. 


The plaintiff cdme into Court on the allegation that in the 
‘summer of 1903, defendant’s father retained his services as a 
medical practitioner and took him to Hardwar, promising to pay 
him Rs. 10Q per diem. He attended there for 13 days In liew 
of this defendant’s father executed a promissory note for Rs, "700, ° 
and for the balance Rs. 600, defsendant’s father agreed to conduct 
a case of the plaintiff “pending i in the Benares Courts. Plaintiff 
also attended on defendant’ s father from 21st to’ 26th Deiaber, 

1903, for which he’ claimed Rs. 550. Previous to this and after 
Raghunath Prasad’s death he had tought two suits, one for the ° 
recovery of the amount due on the promissory notes for Rs. 700 
and another o note, and obtained a decree. He now 
> brought a suit fos the recovery of Rs. 550 due to him for attend- 
ance from the 21st to the 26th “of October, as also the sum of ° 
* Rs. 600 which weve get off in, payment of Raghunath Prasad’s 
fee for, conducting the plaintiff? 8 case in as much as Raghunath 


Prasad having died, could snot edhduct, the case. The Lower * E 
#8, A. 705 of 1995." ; 
12 ‘ 
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Courts dismissed plaintiff’s suit as being barrêd. by the provi- 
sions of section 43, Civil Procedure Code. á 

Plaintifi® appealgd. , 

S. C. Banerji, for the appellant, còntended® that “thg causes of 
action of the two auits were not the same» The promissory npte 
having been given in part payment the debt was dischasged and 
another liability arose. The cause of action on the promissory 
~~ 20% was one cause of action and that for the recovery of the 
balance was another. There was nothing to compel the plaintiff 


to fall back on the original consideration. Cause of action was 


defined in 


Murt v. Bhola Ram, [1893] I. L. R., 16 AIL, 185. 
Umed Dhol Ohand v. Pir Saheb Jiva Miya, [1883] I. L. R., 7 Bom., 194. 


W. Wallach (with him Satya Narain), contended that the 
ruling in 7 Bom., did not apply as it was ruling under the 
old Code. He lied on 

Appasami v. Ramasami, [1886] I. L. R., 9 Mad., 279. 

A son could not be responsible because his father being dead, 
could not perform the services undertaken by him. 
The judgment of the Court was delivered by 

Sranuet, ©. J.—This appeal arises out of a suit, whtch was 
instituted by the plaintilf to recover fees alleged ‘to, be due to 
him by the defendant in respect of the medical treatment of the 
late Babu Raghunath Prasad, the father of the defendant, and 
also fees for the treatment of Raghunath Prasad and also the 
defendant. The Courts below have distnissed the* suit on the 
ground that an earlier suit was instituted, whigh is said to, have 
been in respect of the same cause of action. "That was a suit 
for Rs. 700 for fees for 7 days out of 13 days in which the’ 
plaistiff attended at Hardwar upon Raghunath Ptasad. The 
lower appellate Court held that the claim now put forward 
which is in respect of fees for the remaining 6 days of the 13 and 
for feeg of later attendances ought to have been put forward 
in *the former suit and not having been ptt forward in that 
suit, it is barred by the prowigons of section 43 of the Code of 
Civil Procedure. That section provides that every suit shall 


e include the whole claim which the plaintif is entitled to make 


in respect of the cause of action. The facts as Alleged by the 
- plaintiff are, that in the month of June, 1903, when Raghunath 
Prasad was seriously ill, he accompanied him to Hardwat as 
medical attendant on the express agreement that he would receive 
as remuneration Rs. 100 per diem. The plaintiff says that he 
treated Raghunath Prasat at Hardwear for 13 days, and, therefore, 
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according to thecontract in respect of this attendance, he was Oiv. 
entitled to a sup of Rs. 1,300. He alleges that on the 13th of 1908. 
July, 19b3, Raghunath Prasad executed a , promissory note in his — 
favour får Rs. 7@0.in respect of the fees and undertook to act oe 
as his pfeader in cegtain legal proceedings instituted by the v. 
plaintif in lieu of the fees amounting to Rs. 600 for the remaining Pierani 
6 åafs. Raghunath Prasad died on the 26th of October, 1903, and ae 
so was unable to render any legal assistance to the plainti# i in, Stanley, 0. J. 
thé suit in question. The plaintiff now cfaims in the present” — 
suit the recovery of the Rs. 600 remaining unpaid as also fees 
in respect of subsequent attendance at Benares upon Raghunath 
Pragad and the defendant, from the 21st of October, 1903, to the 
26th of October, 1903. The lower appellate Court has, as we 
have said, held that the suit is barred by the provisions of 
section 43. á 
As- regards the lai in respect of the Rs. 600 which is alleged 
to be payable undor the agreement entered into for the treatment 
of Raghunath Prasad at Hardwar, we think the lower appellate 
Court was right. The cause of action, which is set up in this 
case go far as regards the attendances at Hardwar, is the same 
cause dÉ action as gave rise to the earlier suit. Thé cause of 
actien was in reality the bredch of the agreement alleged in 
the second paragraph of the plaint to pay a fee of Rs. 100 
per day for the attendance of the plaintiff on Raghunath 
Prasad at Hardwar. It is true that Raghunath Prasad exe- 
‘cuted a prorhissoy not to secure the payment of Rs. 700 on 
account of fees far 7 days, but the fact that this security was 
given does not take the case out of section 43 because of the 
*proviso to that section which is in the following terms :— 
“ For the purposes of this section an obligation and ‘a collateral 
security for its performance ,shall be deemed to constitute but 
` one cause of action.”* The contention, therefore, that the cause 
of action on the promissory note is one cause of action and the 
cause of action fôr the recovery of the balance of Rs. 600 fotms 
another cause of action, is not,well-founded. The cause of 
action is in reality, as we have said, the breach of the agreement 
to pay Rs. 100 perdiem for attendance at Hardwar. When the e 
plaint instfuted his suit for the recovery of the amount of the 
promissory note, he ought in 6ur judgment to have included in. 
his*claim a claig for the balance of Rs. 600. Owing to the 
death of Raghunath Prasad the agreement, which he had . 
entered into to appear ag a pleader for the plaintiff in satis- | S 
faction of portion of the claim becdme incapable of being 
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fulfilled —and this occurred before the institution of the plain- 

tif’s first suit. At that time the plaintiff was in a position 
e ie ee 

to fa]l backaupon the provisions of the agreement as it driginally 

stood. We therefore think that as regards ,this portida of the 

claim the appeal must fail. . 


The claim, however, includes a claim for fees for attendance 
at Benares in the month of October, 1903. This attendance 
was not provided for in the agreement which is set forth in 
paragraph 2 of the“plaint. The game considerations therefote, 
do not apply to it. It really is a claim for reasonable remunera- 
tion for services rendered by the plaintiff to Raghunath Prasad 
and his family and does not come within the purview of, the 
earlier agreement. In respect of this matter it would appear 
that a separate cause of action arose. This indeed the learned 
counsel for the defendant-respondent admits. e 

We therefore must allow the appeal as regards this portion of the 
claim for medical attendance at Benares from the 21st of October, 
to the 26th of October, 1903. This portion of the claim the learned 
District Judge has not considered. He has peremptorily disposed 
of it as being obuogious to the provisions of section 43. We. think 
that that section does ngt preclude the plaintiff from pressing 
this portion of his claim. We, therefore, so far as this portion of 
the claim is concerned, set aside the decree of the lower appellate 
Court and remand the appeal to that Court with direction that 
it be readmitted in the file of pending appeals*in ita original 
number and be disposed of on the merits. In*all other respects 
the appeal is dismissed. We think that under the circumstances - 
the respondent is entitled to half the costs of this appeal, includ- 
ing fees in this Court on the higher scale and we so direct. We * 
say,nothing as to the costs of the plaintiff-appellant. 


B. 0. M. . . Decree modified. 
ee we é 
e 
°@ 
e 
. 
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Appeal—deeres in terms of an award—judicial officer deciding a case as STANLEY, C. J. 
an arbitrator-—Government Order, No. 224 of 1862, prohibiting buche Borr, J. 
an officer from accepting the ofice of an arbitrator-—proceeding not aaus 
rendered abortive. 
If a presiding Judge is appointed an arbitrator in his personal capacity, 

the parties cannot impeach whatever award may be made by-him on the 

ground that he was the presiding Judge. In re Durham, é&c., Ex parte 

Wilson, L, R. 7 Ch., 45, referred to and followed. ` 
In a suit brought in the Court of the Subordinate Judge of Benares, 

before any of thegmatters in issue were decided, the parties appointed the 

Subordinate Judge as the sole arbitrator and the office were accepted in 

ignorance of the G. O. No. 222A, dated September 1862, prohibiting all 

Government servants-from accepting the office of arbitrators. The 

Subordinate Judge decided the case as arbitrator and passed a decree in 

eterms of the award. Held, in view of the Government Order he ought 

not to have entertained the arbitration. Held also that the arbitration 

profeedings were not rendered abortive by reason of the Government 

Order, and no appeal lay from tfe decree passed in terms of the award. 

e First APPEAL against a decree of Pramatha Nath Banerji, 


Esq., Subordinate Judge of Benares. 

Suit for partition. 

Bisheshar Pandey an d Madan Mohan Pandey were two brothers. 
Madan Mohan died first, leaving his brother and a widow. There 
was some ancestral property in the possession of the two 
brothers—Bjsheshar and Madan Mohan. Bisheshar, after the 
death of his brother, acquired some more property. This was . 
a suit for partition brought by etwo of Bisheshar’s sons against 
his third son and certain ladies of the family. The suit was 
defended by the third son. A few days after the filingeofsthe 
suit the parties agreed to refer the matter in dispute between 
them to the arbitration of the presidihg Judge. The matter was e 
referred to him and he gave his award in favour of the defendants. 


Plaingiffs appealed. 


Madan Mohan* Malaviya (with him Satish Chandra Banat 
* for the respondents, raised a preliminary objection to the hearing 


of the appeal on the ground that no appeal lay against the award . 
of the ‘arbitrator. *. sce & 
- OF? A. 20 of 1905, œ ° 
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J. N. Chaudri, for the appellant, submitted® that a presiding 
Judge could not be appointed an arbitrator. „Such an appoint- 
ment was ferbidden by Government Order No. “2004, ddted 12th 
September, 1862, printed i in Vol. I, Departme: 3, of T Manual 
of Government Orders, page 1. His acting as an arbitrator 
was, therefore, illegal and the proceedings taken by him as such 
were void and should be set aside, and the case should be'sent 


back to him for decision as a Judge. 


On general principles, too, a Judge should not be allowed * to 
decide cases as an arbitrator. The consequences would be 
disastrous. A Judge of a Subordinate Court should not be 
allowed to exonerate himself from the appellate jurisdiction 
of a superior Court by- becoming an arbitrator. The case of 

Durham, In re Ex parte Wilson, [1871] L. R., 7 Ch. D, 45, 
was notin point. 

Madan Mohan Malaviya, not beard in reply. 

The judgment of the Court was delivered by 

Stantey, C. J.—This is an appeal against a decree passed 
upon an award. The plaintifis-appellants instituted the suit, out 
of which the appeal has arisen for partition of certain properties. 
The case éame before the learned Subordinate J udge of Benares, 
and before any adjuditation on® the matters in issue had taken 
place, the parties appointed the learned Subordinate Judge their 
sole arbitrator to determine the disputes. ‘The submission is 
dated the 9th of September, 1904. According éo it, the parties 
agreed that they would submit to any d@cisiow of the Court as 
an arbitrator on the matters in dispute and that the decision of 
the Court as such should be binding on the parfies and should 
have the effect of a decree of the Court.. Accordingly, the 
learmed Sitbordinate Judge acting on this submissiof, examined 
the plaintiff and the defendant 2nd no other evidence being 
tendered made his award on the 21st of September, 1904. A 
decree was passed in accordance with and not in excess of the 
award, “ind it is that decree which is now sought to be impeach- 
ed. Oiinarily matters in digpute in a suit may, we think, be 
referred to the presiding Judge as arbitrator., Authority for this 
is to be found in the case of In re Dwain County Permanent 


Benefit Building Society, Ex parte Wilson('). Ifa présiding Judge , 


is appointed in his personal capacity as an arbitrator the parties 

cannot, we think, impeach whatever award may be made by 

him, merely on the ground that he Was the presiding J udge. It 

is pointed out to us by MreChgudhri that officers of Government 
(1) 11871] L. R,7 Oh. 45. 
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in India are prohibited from accepting the office of arbitrator in 
any civil action without the permission of the Government being 
first obtained. This is to be found in,G.O. No. 222A, dated 


91 


Givin. 
1907. 


y 


12th Sejkomber, £862, in the Manual of Orders of Government, Panman Koar 
Department III, pageel. The learned Subordinate Judge appears Baronta Nara. 


to have overlooked or disobeyed this order. In view of this order 
he ought not to have entertained the arbitration. Having done so 
however, we are unable to say that the*arbitration proceeding#are, 
rendered abortive by reason ef the order in question. Whatever 

be the penalty to which the learned Subordinate Judge has ren- 
dered himself liable by his disobedience of the express rule, to 
whigh we have referred, we do not think that that rule can in any 
way be allowed to prejudice the proceedings so far as the parties 

to the arbitration are concerned and render the arbitration abor- 
tive. This beingeour view, we hold that the preliminary objection 
that no appeal lies, raised by Mr. Malaviya, is well founded, and 

in view of the fact that the decree is in accordance with and not 

in excess of the award, the appeal must fail. We dismiss it with 
costs, including fees in this Court on the higher scale. 


Es Appeal dismissed, 
P a 
. 2 BABBAN SINGH 
versus 


* BALDEO SINGH AND orHeEnrs.* 


Code of Oriminal Procedure (Act No. V of 1898), section 145—omission of 
` the Magistyate to set out tn his order the matter in dispute—effect of — 

Revision— Powers of the High Court. 

Where a Magistrate acts with jurisdiction in deciding an appjication under 
section 145, Code of Criminal Procedure, the High Court has no powér tọ in- 
terfere in Revision. Where a Magistrate issued an order stating that he was 
satisfied from the information given to him that a dispute likely to result 
in a breach of the peace existed and he required the parties to attend his 
Court on a day fixed, held that his order was an order which haskad Sigiris- 
diction to pass. Tt would have been well if he had set out,in greater 
detail (1) the ground of his being ṣọ satisfied, and (2) the subject-matter 
of dispute ; but hjs omission to do so did not vitiate the proceedings. 

Behari Lal v. Chajju, 2 A. L. J. R., 272 ; Mahadeo v, Bisa, [1903] A. e 
WeN., 103 ; In re T. A. Martin, [1904] A. W. N., 234, distinguished. 


CRIMINAL REVISION AGAINST THE ORDER of Maulvi Muhammad , 
¢ Ali Raza Shah, Magistrate of the first class of Gorakhpur. 
The facts of the cåse appear from the judgment. 
Parbati Charan Chatter, for the ¢pplicants. ° 
*Cr. R. No. 670 of 1906, 


Stanley, C. J. 


CRIMINAL, 


1907. 
ees 


Jan, 2. 


Knox, J. 


92 


CRIMINAL. 
1907. 
—_— 

BABBAN SINGH 


v. 
Bango Sings. 


Knox, J. 


HIGH COURT. (ALTE. 


The following judgment was delivered by T 

Kyox, J.—On the 24th of November, 1905, amorder was passed 
by atfirst class Magistxate of Gorakhpur, purporting to be an 
order passed under section 145 of the Code % Criminfl Proce- 
dure. Or the 21st of November, 1906, oP all but one year aféet 
the order had been passed, this Court is asked to revise the grder 
of the Magistrate passed on the 24th of November, 1905, upon the 
grotind that the Magistrate acted illegally and without jurisdiction 
in the case. Great stress is laid? by the learned Vakil who 
appeared for the applicant upon sub-section (3) of section 145. 
He conteyds that no copy of the order made under sub-section 
(1) was published by being affixed to some conspicuous plaee at 
or near the subject of dispute. The law undoubtedly directs 
that a copy shall be so published. Whether it was or was not so 
published in the present case, I do not propose to enquire, for. 
this reason that the Magistrate concerned appears to have acted 
with jurisdiction, and if he did act with jurisdiction, his order is 
final. In support of his argument the learned Vakil referred me 
to the following cases :—Behart Lal v. Chajju('); Mahadeo Kunwar 
v. Bisa(*); In ve. A. Martin(*), and an unreported deaision 
of this, Court, Criminal Reference,No. 189 of 1903, dated the 5th 
of June, 1903." In all the four cases there had not been® the 


(1) [1905] 2 A. L. J. R., 272. (2) [1903] A. W. N., 102. 
(3) [1904] A. W. N., 234. 


°Criminal Reference No. 189 of 1903. * 
JUDGMENT. B ° s . 

Sraxuey, C. J.—The applicants in this case apply to the Court under its 
revisional jurisdiction to set aside an order of the Deputy Magistrate of Saharan- 
pur, dated the 30th of January, 1903, passed under section 145 of the Code of, 
Criminal Procedure, on amongst other grounds that*the ordgr was passed 
illegally and without jurisdiction. It appears that there is a dispute pending 
between one Fateh Chand and the applicagts. Fateh Chand filed a petition with 
a view to have the applicants bound over to keep the’ peace under section 107 of 
the Code of Criminal Procedure. The provisions of that section are totally 
distéfct fem the provisions of section 145. Upon the hearing of that applica- 
tion the applicants filed a petition resisting the application in which they stated 
amongst other things that a protesding would be necessary under the provi- 
sions of section 145 of the Code of OriminalProcedure,e having regard to the 
circumstances which they brought to the notice of the Court and suggested 
that the property in suit should be attached and taken under tfe contr8l of the 


, Court pending the'decision of the Civil Court. The learned Magistrate without i 


observing any of the requirements of section 145, proceeded to pass an grder 
under that section, Section 145 requires ig the first jnst&nce that the Magis- 
trate shall be satisfied from a police report or gther information that a dispute 
likely to cause a breach of the pe&ice ie existing concerning any land or water, 
etc., and being so satisfied thal then make an order in writing stating the 
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order in writing ®contemplated by clause (1) of section 145. ` In CAININA 
the case before ng there is an order in writing, dated the 21st of 1907. 
September, 1905. In that order the Magistrate states the groynds segs 


Baspan SINGE 


of his beigg tatisied from information by one Babban that a i. 
dispute li an te cause,a breach of the peace exists concerning Barpo Binen. 
a ar elds within the local limits of his jurisdiction. The Enos, J. 
paftiés concerned were required to attend his Court by a fixed s 
date and to put in written statementse It would have been wel č 
if the learned Magistrate had,set out in gfeater detail (1) the 
grounds of his being satisfied and (2) the subject-matter of dispute. 
It is always well that these be set out, but I am not prepared 
to say that the law has not been complied with and’ that the 
learned Magistrate has acted without jurisdiction. Although 
once it is established that the Magistrate has acted with jurisdic- 
tion, this Court has no concern with the matter. I cannot help 
noticing that in the end the learned Magistrate left the parties 
e in statu quo ante and did not interfere with any body’s possession. 
This application is apparently an attempt to stir up fresh trying 
in a matter which has already been up to this Court, and if it 
` bad jurisdiction to interfere, I should on this account be most 
loth to do so. The petition is dismissed. ig 
í y * Application dismissed. 


grounds of his being so satisfied, and requiring the parties concerned in such 
dispute to attend his Court in person or by pleader within a time to be fixed 
by him and to put ip written statements of their respective claims as respects 
the facts of actual possession gf the suject of dispute. Sub-section (3) provides 
_that a copy of the order shall be served in manner provided by the Code for 
the service of a summons upon such person or persons as the Magistrate may 
direct, and that at least one copy shall be published by being affixed to some 
éonspicuous place at or,near the subject of dispute. Only when these require- 
ments have be&n satisfied is a Magistrate empowered to inquire ifto the right 
of the respective parties to possession of the subject-matter of dispute. Here s 
the Magistrate accepted the suggestiof of the applicants contained in the petition 
to which I have referred as justifying him in wholly disregarding the require- 
ments of the legislature. He passed no order in writing stating the ggounds of 
his being satisfied that there was a dispute likely to cause a breach of the peace 
existing if he was so satisfied. He did not guire the parties concerned in the 
dispute to attend his Court and to put in written statements, and he did not cause ° z 
a copy of his order to be served in the manner prescribed by the section. It , 
seems tomo futile to contend under the circumstances that the order which he 
passed was an orderewithin the provisions of the section or sech as he was justi- 
fied in passing. The provisions of section 145 are somewhat drastic. It gives ° 
veryxtensive powers to a Magistrate but, as a protection to the publio, requires 
him to observe certain formalities. ‘If he fails to do so, he is acting illegally and Py 
withouf jurisdiction. In this cdas the Magistrate has certainly acted illegally ° 
and without jurisdiction and hisbrder must be quashed. I order accordingly. ° z 
13 eœ . 
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E aa ~ Hindu Law— joint famity business—minor partner not taking part in 
es a: the business after attaining majority, liability of —Difference between 
contractual partnership and a Hindu joint family trading business. 

A joint ancestral family business under the Hindu Law, managed by 
the*adult members of the family, differs from an ordinary contractual 
partnership. In the case of tho latter each partner is a contracting party, 
all the partners holding themselves out as trading on the credit of their 
combined and separate funds, whereas in the case of a joint family 
ancestral business there is no contract of partnesship whatever between 
the members of the joint family. The minor members of the family are 
liable to the extent of their interests in the joint family property for the 
acts of the manager of the family, but their liability does not extend to 
their separate property if they have any, if, on attaining majority they do 
not hold themselves out as partnera and do not take any parten the 
business, or in other words they do not after attaining full age by any 
consentient act become, partners in the joint family business arfd thereby 
render their separate estate liable to satiafy the obligations of tke firm. 
Goods v. Harrison, 24 R. R., 307, distinguished. Chalwayya v. Vara- e 
dayya, I. L. R., 22 Mad., 167 approved. 

APPEAL against the decree of Babu Bipin. Bihari Mukerji, 
Subordinate Judge of Cawnpore. ° . . 

The suit was one for recovery ofa sum of money due under 
certain Hundis drawn by a firm known as Jagan Nath-Thanti 
Mal which had stopped its business before the suit was brought. 
The defendants to the suit were all the members of & joint Hindu 
family who were alleged to be the members of the said firm. 
The main defence of the appellant who wds one of the defendants 
wag that he had during his minority severed all connection with 
the family business and had been carrying orf a separate business. 
The Subordinate Judge who,had to decide a number of similar 
suits by the different creditors of the firm, which were all go- 

* verned by the same evidence, held in the principal case that the 
appellant had not separated himself from the family busitiess and 

» was personally liable for the debt which was incurred during his’ 
minority. That decision was set aside by the High Cowrt in * 

° F. A. No. 314 of 1903. In this*case thè Subordinate Judge 


. found that Bishambhar Nath had sattained majority before the 
* F, No. 317 of 1903, l 
e 
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execution of the Mundis in suit, and relying on his findings in 
the principal case,passed a personal decree as against all the 
defendants. 6 ° 


Madan Mohan Maltwiya (with him Sundar Lal and Motilal 
Nekru), urged on belfalf of the appellant that the case was go- 
vernad bŷ the principles laid down and the findings arrived at 
in the F. A. No. 314 of 1903 in which it was found that the 
appellant severed all connection with the family firm during fis 
minority. Consequently he ‘vas not bound by the transactions 
which took place after his attaining majority. 


Ryves (with him Gulzari Lal) relied on f : 


Samal Bhai Nathu Bhai v. Someshwar Mangal [1880] I. L. R., 5 Bom., 38; 

In the matter of Haroon Mahomed, [1890] I. L. R., 14 Bom., 189; 

Ganpat v. Annaji, [1808] L L. R., 23 Bom, 144; 
and contended that ajoint Hindu family partnership business 
stood on the same footing as any other family property and the 
debts properly incurred by tho firm were hinding on every one 
of the members of the family and submitted that the dictum of 
Saxe, J., in 

cuca Chetty v. Sin Prokasa Modellar, [1899] I. L. R., 26 @al., 349, 
was „based on English notion®$ of partnership which did not 
apply to the peculiar conditions of a joint Hindu family. 


Sundar lal, in reply, relied on 
Lutchmanen Chetfy v. Biva Prokasa Modeliar, [1899] I. L. R., 26 Cal., 349, 
and on Ghose’s Hindu Saw, p&ge 381. 


Tho judgmenj of the Court was delivered by :— 

SranLey, C. J.—This appeal is connected with F. A. No. 314 
of 1903 and.severa? other appeals against decrees passed against 
the appellant and other defendants, whereby the appellant i is 
made personally liable for t#e amount of the decrees. The 
appellant and-other members of his family constituted a joint 
and undivided Hindu family, owning as such an ancestral 
trading and banking firm at Cawnpore and Lucknow,ethe firm 
at Cawnpore being known by th®*style of Jagan Nath Thanti 
Mal and that at Lu¢know by the style of Sheo Parshad Khazanchi. 
In our judgment délivered on the 28th of March, 1906, in First 
Appeal No. 314,*the circumstances under which tke indebtedness 


arose are fully stated. The suit, which has given rise to this * 


appeal, is one fortecovery of a debt amounting to over Rs. 11,000, 
representing the balance due in Tespect of a number of handis 
which were drawn by the dofendånte fim on the plaintif’s firm 
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at Cawnpore styled Moti Lal Fateh Lal. Thé@ defence of the 
defendant, Bishambhar Nath, to the suit was that he was never a 
partmer in the firm pf Jagan Nath Thanti Mal and had no concern 
with that firm. He also alleged that dugimy his Toe he 
severed cqnnection with the ancestral busjness and faħily pro- 
perty; and that if it were found that any debt was dye to the 
plaintiff's firm he and his separate property could not be mate 
liable therefor inasmuch s the indebtedness was incurred at a 
time when he was a minor. i 

The Court below decreed the plaintif? s claim finding that 
Bishambhar Nath was a major at the time the debts sued for 
were incurred. It is now admitted that this was the case, Bisham- 
bhar Nath having attained majority on the 9th of November, 1901. 
It also found and it is admitted here that the business of the 
firm of Jagan Nath-Thanti Mal was a joint, ancestral family 
business. The learned Subordinate Judge held that Bishambhar 
Nath did not repudiate connection with the business when he 
attained age, but on the contrary ratified the partnership and 
rendered himself liable in respect of its transactions. 

As we said in our judgment in F. A. No. 314 of 1903, a per- 
sonal decree against a member of a bankrupt firm* would 
ordinarily not be of much pecuniary value. In this case, however, 
it would be otherwise. The appellant was, on the 1st of January, 
1903, appointed Treasurer of the Bank of Bengal at Lucknow and 
subsequently at other places, and to qualify himself for that 
position he was obliged to deposit withthe Bank as security for 
the faithful discharge of his duties a sum of Rs, 50,000. He had 
no money of his own, but his’ mother-in-law, MuSammat Tulsha 
Kunwar, who is a wealthy lady of Muzaffarpyr, deposited in the 
Bank’ in his name the requisite amount, and so enabled him to 
secure the appointment. The okject of the respondents as the 
appellant alleges, is to put pressure on tlle appellant’s mother- 
in-law by attaching this Rs. 50,000 in execution of a personal 
decree and so compel her to discharge their debt. We are told 
that sums amounting to no lesgthan Rs. 1,70,000 have been placed 
to the credit of the appellant to enable him tasecure the appoint- 
ment of Treasurer at various places. 

The Court below found that the aeia not ‘only Assisted , 
his father in the work of the Bark but also managed the affairs 
of the ancestral business jointly with his uncle Suraj Parshad 
both before and after he had attained majority, and that so far 
from repudiating his connection with the family business, he by 
his acts adopted and ratified lis transactions. In our judgment 


o 
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in F. A. No. 3814 of 1903 we reviewed at -considerable length 
the evidence upon which this decision was atrived at, and it is 
unnecessary here to repeat it. We shall treat, our remarks ig that 
judgmen{ af emlsodied in this judgment. "The same evidence 
applies 4 both caseg. The conclusion at which ye arrived 
was that,the plaintiff in that case had wholly failed to establish 
hiš dase. We held that the defendant-appellant took no active 
part in tHe business of the firm of Jagan Nath-Thanti Mal gfter 
he*attained majority; and that so far froth doing so he kept 
himself aloof ‘from all connection with it. He says in his 
evidence that he went to Lucknow in April, 1901, that is, before 
he attained full age and there met Mr. Logan, the Agent of the 
Bank of Bengal, who promised that if he learnt the treasury 
work in the Bank and qualified himself to look after it, ho 
would appoint him Treasurer. Mr. Logan, he says, asked him 
if he had any concern with his father’s firm at Lucknow and 
Cawnpore, and he replied in the negative. In a further de- 
position made on the 7th of May, 1903, he stated that Mr. Logan 
at fhis interview told him that the post of Treasurer could 
not be given to any person having connection with his family 
business and that he told Mr. Logan that he had severed his 
congection with the membérs of his family. The family 
business was, we may mention, at this time in a tottering 
condition. Chhadami Lal, who was in the employment of the 
firm of .Lachwi Narain Suraj Parshad, deposed that when 
Khanuu Lal died, Suraj Parshad, the uncle of the defendant- 
appellant, took him (the witness) to Lucknow in April, 1901, and 
there he remairfed for a year. He stated that the business was 
«carried on under the orders of Suraj Parshad, that Bishambar 
Nath did nôt interfere with the business of the firm, for had he 
any concern with it. We are, quite satisfied on the evidehce 
that the defendant-appellant never took any active part in or 
had any concern with its management directly or irdirectly after 
he attained majority. Me 

Under these circumstances the question for determifation is 
whether the defenfant-appellant can be held personally liable 
for debts incurred ,by the managing members of ‘the ancestral 
family ‘usingdss after he attained majority. 


To the extent’of his share im the joint family property he does , 


notedispute his ligbility, but he claims exemption from the pay- 
ment of those debts dut of séparate property which came to him 
from his mother-in-law ant other friends alter the ancestral firm 
had ceased to do business.” The transabtions in respont of which 
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the defendant is sued were entered into betwéey the plaintiffs 
and the manager of the ancestral business, and there is nothing 
to shew that the appellant was aware of, much Jess that he 
ratified or adopted these transactions. Og. ethe ies ey the 
evidence ghows that he designedly abstajned from t&king any 
part in the business and kept aloof from it. There is no,conduct 
on his part which could have led the plaintiffs to believe th&t in 
their dealings with the mamager the appellant was a contracting 
party. They dealt with the manager as they had been previously 
dealing with him as a person carrying on an ancestral family 
business on the credit of the joint family property. They could 
not have ealt with the firm on the credit of appellant's private 
separate estate, for it was after the date of the hundis sued on 
that appellant’s mother-in-law put him in funds to take up the 
office he now holds.in the Bank of Bengal in Jjucknow. Before 
that time he possessed nothing, but his interest in the family joint 
estate, the liability of which he does not dispute. The question 
then is, cana manager who carries on a family business pledge, 
not merely the joint family credit, but also the separate estate 
which an undivided member of the family may subsequently 
acquire? *We are not aware of any authority for an affirmative 
answer to this question. ° In the fwo cases upon which reliance 
was placed by Mr. Ryves on behalf of the plaintifis-respondents, 
the persons who were held liable were considered to have by 
their conduct constituted themselves partners. e In the case of 
Samalbhai Nathubhai v. Someshwar (')¢ MeEwILLE, J., in deli- 
vering the judgment expressly guarded himself in regard to 
this question. “ Whether” he observed“ a Hindu who becomes 
entitled by inheritance to a share ina trading bysiness is ipso factos 
and withortt his own consent involved in all liabilitiesDf a partner 
it b unnecessary for us to determine.” In the other case entitu- 
led, in the matter of Haroon Mahomed(*)*it was held that the 
insolvent Haroon Mahomed had taken an active part after he 
att@inedage in the management of the business of the partner- 
ship. if the course of hig judgment Sargent, ©. J., observes 
“The petitioning creditors alleged that his (v. e., Haroon’s) 
father took a principal part in managing, the firm up to the 
time of his death, and since that time Haroon has taRen his 


„place. It appéars that since then, at all events, Haroon has 


kept up an intimate connection with the firm. He has raised 
money for it. He has paid money into fhe Bank for it and 
í (1) [1880] I. L. Rs*5 Bom., 38. 
(2) »[1890f L L. RS, 14 Bom., 189. 
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drawn money oif for it. He has lived with the other members 
of his family, who are admittedly members of the firm. He 
does not disclose how he is supported, if he draw§ no profits 
out of the fitm, al aspartner, for his maintenance.” In that case 
a yery atierent state gf facts from those in the present case is 
discloses. 

Weare not aware of any case and none has been cited to us 
in which it was held that persons ‘carrying on a joint family 
lyisiness have authority to pledge the credit of each member of 
the family in his individual and separate capacity. Authority 
to pledge the joint family property and property, acquired with 
fangs derived from the joint business undoubtedly exists. In 
Ram Lal Thakursidas v. Lakhmi Chand TOOTS it was held 
that a minor member of a family interested in an ancestral trade, 
carried on, on begalf of the family, is bound by the acts of the 
manager necessary with reference to the carrying on of the 
trade; but Sausse, C. J., in delivering judgment treated the 
rule as exceptional and not to be pushed beyond its strict 
limits. He observes, at page lxxii,“ The general benefit of the 
undivided family is considered by Hindu Law to be paramount 
to any individual- interest, apd the recognition of a trade, as 
inh@ritable property, renders it necessary for the general benefit 
of the family that the protection, which the Hindu law generally 
extends to the interests of a minor, should be so far trenched 
upon as to binfl him by acts of the family manager necessary 
for the carrying off and consequent preservation of that family 
property ; but that infringement i is not to be carried beyond the 
actual necessity of the case.” (See also Johurra Bibee v. Sree 
“Gopal Misiy,(*) and Bemola Dossee v. Mohwn Dossee.{”) Further 
than this the authorities do not go. 

In the case of Lutchmanen Chetty v. Siva Prokasa Modelian*: v 
SaLe, J., in the courge of his judgment repudiated the notion 
that a Hindu minor, who by birth or inheritance becomes entitled 


. toan interest in 4 joint family business, becomes at the same 


time a member of the trading pastmership which carries on the 
business. He says at page 354 “ A trade like other personal 
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property is dgscendible amongst Hindus, but it does not follow® - 
. that a Hindu iyfant, who by birth or inheritange becomes en- 


titled to an interest in a join? family business, becomes at thes 
eo oy e (3) [1861] 1 Bm., H. C. R., App. li. 
A [1876] I. L. R., 1 Cal., 475. 
: (5) [1880] I. L. R., 5 Çal., 806. 
(6) [1890] 1. L. R., 26 @al., 349. 
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same time a member of the trading partnership which carries on 
the business. He can only become a membey of the partner- 
shipeby a eSnsentient agt on the part of himself and his partners, 
and it was on this ground held by the late eStiprente ede that 
an infant ef tender years, whose name wag used in a partnership 
business, need not be joined asa co-plaintiff ina sui by, the 
father to recover a trade debt, Petum Doss v. Ramdhane*Doss.’”) 

$ the case to which Mt. Justice SALE referred it’ was held 
that achild of tender years cannat be constituted, nor can*he 
hold himself out as a partner in a trading firm. Sir L. Pret, C. J., 
in his judgment in that case remarked that “a trading partner- 
ship is a consentient contract” and later on “A trade may be 
directed to be carried on for the benefit of infants, but without 
their consent they cannot be made partners.” It seems to 
follow from this that if infants are not pagtners, if they are 
to become partners on attaining age they must take some active 
step in that behalf. Persons having dealings with and giving 
credit to a joint family trading firm where there are minor 
members of the joint family, presumably rely on the credit of 
the joint family property. It is that property alone, so far as 
minors arb concerned, which the acting partners can pledge and 
to which the creditor can have recourse. When a minor member 
attains full age, there is no good reason why the security of a 
party having dealings with the firm should be enhanced by 
giving him in addition to the security of the jéint family pro- 
perty, the security of any separate property*to which a minor 
member may on attaining majority become entitled ; unless it be 
that by some consentient act on the part of the latter, he has 
accepted the position of a partner and ratifiad the _itansaction$ 
out of which the obligations to the creditor arose. “SuBRAMANIA 
Aryan, J., aptly puts the matteg thus, in refusing to give a 
personal decree against certain members of a joint family 
to pe creditors of a family partnership for a debt incurred by 
the managing members of the joint family, that is, a decree 
which should bind not mesely the family estate but be enforce- 
able also against the self-acquired or separate property of a son 


` and nephews of one of the contracting parties. ‘‘ No doubt”, he 


observes, wheye it is shown that the contract rglied on, *though 
purporting to have been enteretl into by the manager only, is 
in reality one to which the other co-parcenems are actual on- 
tracting parties, either because they had agreed, before the 


contract was entered into, o be ‘personally bound thereby, 
(7) [1848] Taylor, 279. 
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or because they? being, in existence at the date of the contract 
and competent to enter into it, have subsequently duly ratified. 
and adopt it, in that case unquestionably everf such co- 
parvener, is* abselytely responsible. fiqually he would be 
xesponsil¥e, though he did not assent to the particular contract, 
if there, had been such acquiescence on his part in "the course 
of dMalings, in which the particular contract was entered, as 
to warrant his being treated in the matter as a contracting party. 
When, however, such is not, the case, but ‘the contract is of a 
character such as, under the law, to entitle the manager to 
enter into, independently of the consent of the other members 
of the family, so as to bind them thereby, then it is clear 
thaf the scope of the manager's power is restricted to and does 
not extend beyond, the family property. As regards the other 
property in the hands of a co-parcener no other co-parcener, 
whether he be the manager or not, has any title whatsoever. 
The legal individuality of a co-parcener is not merged in the 
manager, so far as the co-parcener’s selfacquired or other 
separate property is concerned” Chalamayya v. Varadayya(*). 
This view commends itself to us. A joint ancestral family 
business under the Hindu Law, managed by the adult members 
of the family, differs from an Srdinaty *contractual partnership. 
In the case of the latter each partner is a contracting party, all 
the partners holding themselves out as trading on the credit of 
their combined and separate funds, whereas in the case of a 
joint family» ancestral business there is no contract of partner- 
. Ship whatever between the members of the joint family. The 
family froquerttly contains amongst its members minors who 
eacquired their interest in the business by birth. Indeed, it may 
be safely a&sumed that in most of the existing Hindu .joint 
family trading firms the parties now interested in them acquited 
their interest by birth and not by contract. Admittedly minor 
members are liable to the extent of their respective interests in 
the joint family property for the acts of the managers ofthe 
joint family business. But we dg not think that theif liability 
extends further. Jf any of the members of the joint family 
happen to have separate estates, we know of no good reason why e 
such Separate estates should be held so liable. We do not 
think that the rule laid downsin the case of Goode v. Harrison(*) , 
that a minor on, attaining majority must promptly notify his 
disafirmance of a p&artnershtp if he is to avoid future liablilities 


(8) [1898] I. L. R., 22 Mad., 167, 168. 
(9) [182h] 24 R. R., 307. 
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can, bearing in mind the dissimilarity in the Ways in which a 
contractual partnership and a Hindu joint ancestral family 
trading business originate, be applicable. 

In conclusion, then our view is that the geéendaht-appellant, 
never havipg held himself out as a partngr and neve having 
taken any part whatever in the transaction out of which the 
plaintif’s claim has arisen, even though he had attamnéd 
magority at the time, is not liable, to satisfy that claim out of 
his separate propert} ; in other wogds that he did not after he 
had attained full age by any consentient act become a partner 
in the joint ancestral family business and thereby render his 
separate éstate liable to satisfy the obligations of the firm. We 
therefore allow the appeal and set aside so much of “the 
decree under appeal as renders the appellant Bishambar Nath 
personally liable under it. In other respectg the decree will 
stand. We give the appellant his costs of this appeal including 
fees in this Court on the higher scale. 


GL. Appeal decreed. 
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Versus 


RAJA MAKUND SINGH. * l 
Burden of proof—Suit by plaintiff for possession as heir of his father—, 
Defegdant alleged the pluintiff to have been*adopteds by another— 
© ` admission by plaintiff of his. having been so adopted—nature of such 
admissions— estoppel. e 
Makund Singh and his transferees brought two suits for possession of 
roperty Jeft by one Partab Singh, the natural father of Makund Singh. 
* The defence was that the plaintiff could not inherit inasmuch as he was 
adopted by Kishun Singh. The defendant filed several documents in which 
the adoption was admitted *b} Makund Singh himself. Held that the 
burden of proving that the adoption relied upon tdétk place, rested on the 
defendant. But that burden was, prima facie, shifted by her proving 
his solemn sgatements under hand and seal that it did take plate. The . 
defendant not being a party to those documents, the said statements did 
not amount to estoppel, but the party making them, could rebut thea pre- 
sumption that the statements were tue. The express admissions of a 
party to a suit, or admissions implied from his conduct are evidexce, and 
strong evidence against hit; but he ceuld show that those admissiqns 
were mistaken or not true. , 


. 
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Slatterrie v. Dooley, 6 M. and W., 664. Heane v. Rogers, 9 B. and C., 
577. Newton v. Liddiard, 12 Q. B., 926.. Ex parte Morgan, In re 
Simpson, 2 Ch. °D., 72, and Trinidad Asphalte Co. v. Obryat, [1896] 
A. C., B8iroferred oo. 

. APPEAIQ FROM A DECISION of the High Court at Allahabad. 
` The fgcts appear from the judgment. The Court of first 
instdhce dismissed the suits, but the decrees were reversed by 
the High Court. e 


The judgment of their Lordships was delivered by 

Lorp Atkinson. —The two suits out of which these consolidat- 
ed appeals arise were brought to recover from the appellant 
posggssion of certain zemindari property, consisting of villages 
and gardens situate in the district of Budaun. 

In one of these suits (No. 129 of 1899) Raja Makund Singh 
was the sole plaintiff, while in the second (No. 128 of 1899), 
certain persons to whom it was alleged he had purported 
to sell and convey the property sought to be recovered in that 
suit were the plaintiffs, and Makund Singh was joined as a pro 
forma defendant. The evidence was taken in the second of these 
suits, but as the question arising in both suits were practically 
identical, they were tried together and the evidence taken in one 
was,eby arrangement between the parties, treated as having been 
taken in both and used for the purposes of both. 

. The property in dispute formerly belonged to Raja Sher Singh, 
a Raja of the State of Jaipur, who died many years ago, and in 
the events which lave happened came by descent to Raja Partab 
Singh, his grandson, who died on the 26th of July, 1898, leaving 
his widow him Surviving. She is still alive. Raja Partab Singh 
was the youngest «of three brothers. Both his elder brothers 
predeceased him. The eldest, Kishun Singh, the survivér of 
the two, died in 1873. At thet date Partab Singh was 48 years 
old. The plaintiff, Makund Singh, claimed to be the lawfully 
begotten son of Partab Singh, and to have inherited from his 
father the property ‘sought to be recovered in the two „actions. 
This was the sole title on which hegrelied. His age was. disput- 
ed, the defendants asserting that he was 10 years old in 1878, 
and the plaintiffs that he was then 13 years of age. Several 
, defences were filed in both suits, in which if was alleged 
* (amongst other things) that Pattab Singh was not the father of 
Makund Singh. e Upon these pleadings certain issues were 
framed, with the first of, which their Lordships have alone to 
deal, since it is that on whith the decrsions appealed from were 
alone rested: The first i issue ran as fgllows : — 
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“ Is Raja Partab Singh a son of Pran Kunwar, and is Baja Makund Singh a 
son of Raja Partab Singh ?” 


It.was féund, and is not now disputed, that Partab Singh 
was the son of Pran Kunwar, the eldest daugkter of Raja Sher 
Singh. It, is upon the second branch of the issue thag the con; 
troversy in the case arises. The Judges of the High Court have 
found that Partab Singh was the natural father of Mafund 
Sigh, and their Lordships see no reason to disturb their finding 
on that point. Undér the Hindu law, however, a man who has 
been adopted ceases by virtue of that adoption to be regarded 
as the son of his natural father, and becomes for the purpose of 
inheritance or succession the son of his adoptive father. And 
accordingly in the course of the litigation in the Court of* the 
Subordinate Judge the defendant at an early stage, without pro- 
test or objection on the part of the plaintiffs, made the case that 
Makund Singh had been adopted by Kishun Singh. Deeds under 
the hands of Makund Singh and his father Partab Singh con- 
taining express statements to that effect were given in evidence 
by the defendant. Questions directed more or less pointedly to 
the matter were addressed to the plaintiffs’ witnesses. Evidence 
was given*by and on behalf of Makund Singh to explain away 
the admissions containéd in those instruments and’ to accgunt, 
if possible, for the fact that on the death of Kishun Singh, 
Makund Singh had been put forward as his successor. No 
suggestion was made on behalf of the plaintiffs that they were 
taken by surprise. No application was made bat the pleadings 
should be amended, a new issue framed, or the hearing adjourn- 
ed. In order that the plaintiffs should succeed in these cases 
it was essential that it should be found in their favour (1) that 
Mgkfind Singh was the natural son of Partab Singh, "and (2) that 
he had not been adopted by Kishun Singh. From the passage 
in the judgment of the Subordinate Judge (at the foot of page 
98 jn the second Record of Proceedings) it is quite clear that 
he considered that both these questions wére before him for 
decision. His words were-> , 

“The plaintiffs must then produce unimpeachable evidence to prove their 
allegation that’ Raja Makund Singh is a son of Raja Partab Singh, and, if so, 
he had not ceased to be eo by having been adopted by Raja Kishun Singh.” 

He does not*appear, however, to have come to a definite deci- 
sion on either of these points, but merely to have arrived at the 
conclusion that the evidence befqre him „did not amount to 
satisfactory proof that Makund Singh was the natural son of 
Partab Singh. The Judges òf the High Court, on the other 
hand, found, as has been already stated, that Makund Singh was 
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the natural son of Partab Singh, and although they considered 
that “the questipn of adoption was never properly in issue 
between the parties,” yet, on the assumption that it was, held— 

“ That the deftndantghad wholly failed to satisfy fhe onus which lay upon her 
of proving te adoption.” 

t is An regretted that a definite issue was not framed upon 
this oint, and the matter thus put beyond all controversy. But 
that course never seems to have been suggested at any stage of 

the proceedings by any of the persons concerned. 

The suits were commenced on 23rd September, 1899. On the 
30th November, 1899, and Ist December, 1899, respectively, the 
issues were framed. The cases came on for hearing on: the 30th 
November, 1900. The arguments were concluded on the Ist 
December, 1900, and judgment was delivered and decrees pro- 
nounced by the Subordinate Judge on the 12th December. 
Evidence was taken by commission and the witnesses examined 
by interrogatories at Alwar on the 29th January, 1900, at Agra, 
on the 5th November, 1900, and the plaintiff, Makund Singh, 
at Delhi, on the 6thl October, 1900. Other witnesses were 
examined in the Court of the Subordinate Judge at the hearing. 

On the 30th November, 1899, there was filed ine Court on 
behalf of the defendant a lis? of docaments, one of which is 
described as a copy of a deed of gift, dated the 25th of June, 


` 1892, duly executed by Partab Singh and Makund Singh, in 


* 


which the latter is stated to be the “adopted son of Raja 
Kishun Singh, rats of Patan, in the Sewai Jaipur State.” And 
on the 14th of May, 1900, a second list of documents was in like 
manner filed ort behalf of the defendant. One of the documents 
an this second list is described as a copy of a power of attorney, 
dated the 10th of June, 1891, duly executed by Paftab Singh 
and Makund Singh, in which the latter is similarly described, 
and in the body of ‘the deed specifically stated to be the Ruler 
of Patan. The object for which the first document was to be 
given in evidence twas stated to be— re 


“To prove that Makund Singh is not the son of Partab Singh, afid that he 
did not mention himself in this document%é be the son of Partab Singh.” 

And the object for which the second deed was proposed to be 
given in evidence was in like manner stated to be— j 
4 To show that Raja Makand Singh is the adopted son of Raja Kishun 
Singh, and that in this mukhternamd (power of attorney) Raja Makund Singhs 

has Gescribed himsel as the adopted son of Kishan Singh.” 


There can be no “ground therefore for the suggestion that the 
plaintiffs were not fully informed thet this question of adoption 
woui be raised, and that one, if not doth, of these documents, 
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would be relied upon to prove the admissions $f Makund Singh 
upon this question of adoption contained in thgm. This indeed 
was,the orfy pur pase d for which they could have been given in 
evidence in. these suits. One witness examined on behalf of the 
plaintiffs, Gur Dhan Singhji, was, on the 39th of Janypry, 1999, 
pointedly “cross-examined as to this deed of gift. 

On the 16th of October, 1900, 
Makund Singh was himself examined by interrogatories. 
the seventh interrogatory he is asked— 

“ What relation do you bear to Raja Kishun Singh, and how did you receive 
his property ?” 

Answer : 

Raja Kishun Singh was my Taya (father's elder brother). On his death he 
left no descendant, and his property devolved on my father. As my father 
was an old man, he of his own accord installed me on.the gaddi of the riyasat.” 

And on cross-examination he deposed— e» 

“ Raja Kishun Singh died in 30 Sambat. The title of Raja held by him was 
received by me. This title has not been given by any one. It isa hereditary 
one. After (the death of) Raja Kishun Singh, I was installed on the gaddi 
with the consent of my father. Before this, Jamna Lal, pleader, examined me 
by means of commission. I stated in that deposition that after the death of 
Kishun Singh I received his estate by right of inheritance, t.e., it came to my 
family. By this statement I meant that my father received it, and that I 
received it with his consent. “I do not remember now whether I stated ix that 
deposition that Raja Partab Singh installed me.” 

To the pleader for the plaintiff :—“ I was not asked plainly whether that ` 
property was received by Partab Singh or by me.’ 

On the 5th December, 1900, after tke ar, gumenjs in the case 
had concluded and before judgment was delivered, the pleaders 
of the plaintiffs made an application to the Coufrteof the Subordi- 
nate Judge that the reason given in the argument why Makund 
Singh described himself in the deed of gift and power of 
attorney as the adopted son of Kishun Singh should be reduced 
into writing and recorded, that reson being that— 

“The Patan Raj was in the name of Raja Kishan Singh, that Raja Makund 
Singh was mentioned as his adopted son, so that he might be installed on the 
raj gaddi, end that at the time of installation, a nazrana (present) is paid to 
the Jaipur Raj asa token of moyyjng. After the death of Kishun Singh, 
Makund Singh was installed on the gaddi to make a saving in the payment of 
the’nazrana ; for once it would have to be paid at the time of installation of . 
Raja Partab Singh after the death of Raja Kishun Singh, and agaip at the 
time of installation of Makund Singh, after the death ofeRaja Partab Singh, 
As Makund Singh was proclaimed an adopted son at the time of installation, 
he was written as such in the documents.” 

This was accordingly done, but nò proof lalar was given 
that the custom of giving nazrgna on the occasion of installations 
to a Raj Gaddi prevailed in the State of Jaipur, or that -a 


* 
many months afterwards, 
Ta 
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nazrana had, in fact, been paid on the occasion of Makund Paivy Covnott. 

Singh’s installatiqn. Moreover, this explanation put forward 1908. 

at the last moment was not alluded to, directly or sade rectly* by “— 

any of the witnessés examined in the case, and is quite inconsis- a ei 

tenġ with fhe evidence ef Makund Singh himself aboveeset forth. v. 

Tt is, gn addition, the second explanation, not the first, and is ee 

in direct conflict with that which preceded it. The first explan- Ran1 Coanpra 

ation is deposed to by more than one ôf the witnesses examinéd Kunwar 

on behalf of the plaintiffs, but is set forth more fully in the Raga Meiän 

evidence of Pandit Ram Kunwar, who was examined at Agra on Sinon. 

the 5th November, 1900, than in that of any others. In answer Zord Atkinson. 

to thg seventh interrogatory addressed to him, he deposed :— ai 
“Maharaja Partab Singh had a right of inheritance after the death of Raja 

Kishun Singh. But he subsequently thought that as he was advanced in years 

he might perhaps also die. This led him to give the whole of the property to 

Makund Singh. Makund Singh was the managing member of the families of 

Raja Kishun Singh and Partab Singh. There was no other managing member. 

It was for this reason that the property was given to him.” 


As at the date of Kishun Singh’s death, Partab Singh was 
only-48 years of age and Makund Singh at most 13 and possibly 
only 10 years of age, this explanation was not only incredible 
but absurd. It was therefore, npt unnatqrally, deemed advisable ° 
to suggest another. And accordingly the economical reason— 
the desire to escape a double tax, the giving of nazrana twice 
over—was at the last moment put forward in argument and 
subsequently solémnly recorded. 
On the materials before their Lordships the broad and undis- 
puted facts of these cases appear to be— 
, (1.) That the plaintiff, Mekund Singh, more than once under 
his hand anà seal stated that he was the adopted son ef Kishun 
Singh, which statement was in effect an admission that he had : 
no title to the lands ha sought to recover in these actions. 
(2.) That, at the death of Kishun Singh, Makund Singh was - 


`" treated as the former’s adopted son, and in that character, find 


by that right, installed in the Raj Gaddi. e 
(3.) That, according to the,evidence of three at least of the Š aga 
plaintiffs’ witnesses, on the death of Kishun Singh, Makund 
Singh entered into thé possession and enjoyment of the former's 
¢ property. i ' 

(43 That two different and inconsistent explanations have 
been put forward by.the plaintiffs to account for the admission 
contaitied in the deeds, as*avell ag fox the action taken by the : 
parties concerned after the ‘death of Kishun Singh, one of which 
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Privy Council. explanations is absurd and the other, in its most important 
1906. parts, unpyoven. 

=~ ‘Phe learned Chief,Justice in his on points out that 

E CHANDRA the burden of proving that the adoption reld upon took place, 

UNWAR : ae 

v. rests onethe defendant. That is undeubtedly so,f but if -is 

Narrat SINGH, difficult to conceive how she could, as: against Makuntl Sipgh— 


ioe Cabal prima facie at all events—discharge that burden more effectually 
Kounwaa tItan by proving his solentn statement under hand and seal that 
Raza Caine it did take place. The proof of tltis admission shifts the burden, 
SINGE. because, as against the party making it, as Baron PARE says in 
Lord Atkinson, ‘Slatterie v. Pooley (°) “Whata party himself admits to “be 
—— true may resaonably be presumed to be so.” No doubt, in 


a case such as this, where the defendant is not a party to the 
deeds, and there is therefore no estoppel, the party making 
the admission may give evidence to rebut thie presumption, but 
unless and until that is satisfactorily done, the fact admitted 
must be taken to be established. The law upon the point is 
clear. In Heane v. Rogers(*) Baytey, J., in delivering the 
judgment of the Court lays it down that— s 


“There is no doubt but that the express admissions of a party to tha suit, or 
admissions implied from his conduct, are evidence, and strong evidence against 
him; but we think he is at Mberty to prove that such admissions were mistaken 
or were untrue, and is not estopped or concluded. by them unless another person , 
has been induced by them to alter his condition. In such a case the party is 
estopped from disputing their trath as against that person (and those claiming 
under him) and that transaction, but as to third „parties hé is not bound.” 


In Newton v. Liddiard(*) Lord DENMAN approved and adopted 

this statement of the law, and Ex parte Morgan, In re Simpson (4) 
and Trinidad Asphalte Company v. Coryat(*) in effect illustrate 

the sam@pri inciple. There is here no suggestion of mistake. And 
: the question for the decision of their Lordships in effect resolves 
itself into this: Has Makund ®ingh proved satisfactorily that 
= the admissions contained in the deeds to which he was a party 
aga untrue in fact? In the opinion of their Lordships that ques- 

tion mast be answered in the negative. 


is e Their Lordships must therefore hold that on the materials belor 





them the title of the plaintiffs to recover hag been disproved. 
Mr. Ross, on behalf of the plaintiffs, earnestly pressed that a 
specific issue-on this question of adoption might now be framed, 


$ (1) [1840] 6 M. and W., 664, at p. 669. \ 
(2) [1829] 9 B. and O., 577, at „p 586. 
- (3) [1848] 12 Q. B.,°925. 
= ‘ (4) [1875] 2 Ch. D, 7%"at p. 89. i 


(8) [1808] A. O., 587. 
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and submitted for trial to the Subordinate Judge. Their Lord- 
ships consider thag, as matters now stand, this would, be a most 
undesireahble course, and they are unable te adopt it. s 
Their Lordship? will therefore humbly advise His Majesty 
that the $ppeals should be allowed, the decrees of ethe High 
Cour set%aside with costs, and the decrees of the Subordinate 


Judge dismissing the actions restored. 
td 


The respondents must pay the costs of the me 
Appeals decreed. 


Aimiey for appellant—Rankin, Ford, Ford and Chester. 
Attorneys, for respondent—Barrow, Rogers: and Nevill. 


. PRIVY COUNCIL. 
“RANI SUNDER KOER 
vETSUs 
RAI SHAM KRISHN AND OTHERS. 


"Contract Act (IX of 1872), sections, 16, 74—urgent need of money by 
e debtor—no undue influence—enhanced interest, when a penalty— 
Transfer of Property Act (IV gf 1882), sections 86, 83—rate of interest 

o upto decree—scheme of the Act. 


‘Urgent need of money on the part of the borrowor will not of itself 
place him and the creditor in a position where the latter would be in a 
position to dominate the will of the former. 

Dhanipaj Das y. Raje Maneshar Baksh Singh, 33 I. A. 118, dis- 
tinguished. 

Where the gtipulation in a bond for increased interest is retrospective, 
and the increased interest runs from the date of the bond and not merely 

e fromthe date of default, it is always to be considered a penalty because 
an additidnal money payment in that case becomes immedidtely payable 
by the mortgagor. 

Compound interest ¢s in itself” perfectly legal, but compound interest 
at a rate exceeding the rate of interest on the principal moneys, being 
in excess of and ougside the ordinary and usual stipulation, may be regard- 

-~ ed in the nature of penalty. 

. Sections 86 and 88 of the Transfer g& Property Act aita that the 
interest at the mogtgage rate should be paid up to the time of actual 
payment of the mortgage money to the mortgagee. These sections contain 
no drection for interest beyond the day to be fixed by the Court upto 
which the amount is directed to be taken. 

The Maharaja of Bharatpur v. Rani Kanno Dei, L. R., 281. A., 35, 
distinguished. e 

The scheme and Intention of the Transfer of Property Act was that a 
geferal account should be taken once for &ll, and an aggregato amount be 
stated in the decree for principal interest “md cost ate on 8 fixed day, 

15 œ 
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Privy Councin. ` and that, after the expiration of that day, if the property should not be 
1906. redeemed, the matter should pass from the domain of contract to that 
Raxi S RE eof judgment, and ghe rights of the mortgagee shoul thenceforth depend 
UN AE : 
Kork on the directions in the decrea. 8 . 
Rar Smau APPEAL. from a decision of the High Cogirt at Fort | Gaag 
Kareun. Bengal. 


acts appear from the jydgment. 
C. W. Arathoon, for the appellant. ; : 


Arthur Cohen, K. O. (Arthur Phillips with him), for the respon- 
dents. . 


The judgment of their Lordships was delivered by 

Lord Davey. Lorn Daver.—This case comes before their Lordships on 

=i appeal and cross-appeal. The question between the parties arose 

in taking the accounts between mortgagor and mortgagee. The 

appellant in the principal appeal is the widow and representative 

of Raja Rameswar Pershad Narayan Singh, the mortgagor and 

original defendant. The mortgagees, who were plaintiffs in the 

suit, were the respondents to the principal appeal, and the 
appellants*in the cross-appeal. g 

The object of the suit tvas to eħforce payment, by sale of the 

mortgaged properties, of sums of money owing on two mortgage 

bonds, dated respectively the 19th June, 1888, and the 15th June, 

1891. By the earlier bond the principal sum secured was 

Rs. 4,35,000, with interest, at the rate of 14 annas per cent. per 

mensem, equivalent to 10% per cent. per annum, and by the 

first condition of the bond it was agreed that the*interest should 

be paid every six months, and in case of defaplt the mortgagee 

should pay interest-on interest, at the rate of R&. 1-8-0 per 

cent. per mensem (equivalent to 18 per cent. per annum) ; and 

if the amount of interest be not paid withtn the year, interest 

x on the aforesaid amount of the loan should run at the rate of 

Re’ l per cent. per mensem, (equivalent to*12. per cent. “per 

annum), trom the date of thg execution of the bond till the day 

of payment. e 

¢ The principal sum secured by the bond of the 15th J une, 1891, 

was Rs. 1,65,000, made-up as follows: (1) Amount due for in- 

. terest under the first bond ; (2) amount due for principal and 

interest under an intermediate bond, dated the 22nd February, 

1889 ; and (3) a further sum stated*to have been then advanced. 

: a The stipulations as to the ,interest agi compound interest are 

similar to those in the first bond, except that the rate of interest 


~ie 
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on the principal money was 12 annas per cent. per mens 
instead of 14 anngs. r 
Various points were raised by the mortgagor in his statement 


. of defence and i all sixteen issues were settled. The only 


posts, hdevever, discussed in the argument of the principal ap- 
peal, beMre ier Lordships were (1) that both bonds were 
obtained from the mortgagor by undue influence within the 
meaning of section 16 of the Indiån Contract Act, 1872,"a8 
amended by Act VI of 1889, section 2: (2) that a sum of 


_ Rs. 8,700 retained by the mortgagees out of the principal 


in 
e 


sum secured by the- first mortgage by way of commission, 
andea similar sum of Rs. 3,300 retained out of the priu- 
cipal sum secured by the second mortgage ought not 
to be allowed to them ; (3) that the additional interest charged 
in both bonds, bosh by increase of the general rate and by tlie 
increased rate of the compound interest on default of payment 
of interest, was a penalty within the meaning of section 74 of 
the Indian Contract Act, as-amended by Act VI of 1899, section 
4, and ought not to be allowed. 

There is no evidence of any actual exercise of undue influence 


by the mortgagees or of any special circumstances frm which - 


an itference of undue influence could” be legitimately drawn, 
except that the mortgagor was in urgent need of money. The 
learned Counsel for the appellant argued that the mortgagees 
were thereby plated in a position “ to dominate the will” of the 
mortgagor, and cite a récent decision of this Board; Dhanipal 
Das v. Raja Maneshar Bakhsh Singh.(’) In that case, however, 
the borrower was, “a disqualified proprietor” under the Oudh 
Tand Revenue Act,e1876, and his estate was under the manage- 
ment of the Court of Wards, and it was on that ground that 
their Lordships held that the, borrower was under a peculiar 
disability, and the position of the parties was such that the len- 
der was “in a position to dominate his will.” There is nothing 
of that kind in the present case, and their Lordships are not 
prepared to hold that urgent neede af money on the part of the 
borrower will of itsal£ place the parties in that position. 
It isnot denied that the two sums of Rs. 8,700 and Rs. 3,300 
were in fact retained by the mortgagees for commission, and the 
Jsubstantial defence was that ite was done with the mortgagor’s 
knowledge and consent at the respective times of the transaction. 
In the Courts below these sums were treated as items in two 


larger sums which it was gilleged had not come to the Raja’s 
(1) [1906] 33 Ind. „i. 118. 


nı 


Privy Couxorr. 
1908. 
—_ ` 

RANI SUNDAR 
Korr 


v. 
Rar Saas 
Krisan. 
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Privy Counow. hknds and ought not therefore to be debited to hjm. The other 


1908. items in these larger sums appear to have foynd their way in 
a part? to the handstof,one Jai Krishen, a relative of the mort- 

y Saa PN gagees, and an old gomashta, Kuerji Diclihit,@ either directly or 
v. as purchase moneys for goods sold by them to the Raja, ande as 
fe to the rest to the hands of the mortgagor’s own serva&ts. ,The 


ees Subordinate Judge held that the plaintiffs (the mortgagees) had 
Lord Davey. nò hand in these transactions and that this extortion could not 
— be laid at their door. And inde@d itis hard to see how the 
mortgagees could be charged with money paid in the nature of 
douceurs or bribes to persons who (it was said) had great influ- 
ence over them and had to be propitiated. This part of the.case 
was not pressed upon.their Lordships’ attention. But the Subor- 
dinate Judge held that the mortgagor ought to be credited with 
the two sums of Rs. 8,700 and Rs. 3,300 retained by the mort- 
gagees as commission, but not with the interest on the Rs. 8,700 
which was allowed without objection on thé settlement prior to * 
the execution of the second bond. . 

The learned Judges of the High Court dealt with the whole 
of the deductions from the principal moneys together. They 
say:— “' 

“There cannot, we think, be the ‘lightest doubt on the evidence that 
the defendant understood porfectly well that the two sums of Rs. 35,000 e% 
and Rs. 20,000 out of the considerations of the two bonds were kept back 
in payment of the carriage and horses, the kinkhab clpth, and commission 
to the plaintiffs, and however reluctant to agreg to this being done, yet he 
did agree to these sams being retained and disposed of in theso ways, and 


did consciously and knowingly admit the receipt of the full coniiereton 
of the two bonds.” 

And after a very full and careful analysig of the alone it 
the course of which they justly observed that the evidence on 
the defendant’s (the mortgagor’s) side was most significant, they 
summed up their conclusion thus :— 


e 


se „There are, therefore, we think, no grounds upon which he can now, years 
after the bonds were executed, be allowed to turn rofind and say he did not 
receive tke full amounts of the consideration for these bonds.” 


— . Their Lordships have &k®mined the evidence for themselves, 
. but do not find it necessary to say more than that they agreo | 
with the statement of the learned Judges ‘as to the effect of it. 
Not without some reluctance they are constramed also to agreer 
with the conclusion of the High Court on this point. 


The “explanation ” to section. 74 of the Contract Act as 


° amended says that “a stipulation dor increased intereSt from 
the date p default may “be a stipulation by way of penalty.” 


e 
. 
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The Indian Courts have invariably held that wherd(as in te Privy Covxom, 
present case) the stipulation is retrospective, and tl increased 1908. 
interest runs from the date of the bond apd not merely from ats 
the date of default, it is always to be considered a penalty, Baxi SUNDAR 
am : Korr 
begause gn additional money payment in that case becomes o. 
we, payable by the mortgagor. Their Lordships accept Rar Smax 
that view of the Statute, and it is unnecessary to discuss under Kesu. 
what circumstances increased interes# running only from defatlt Tera Davey. 
shuld or should not be econsidered a‘stipulation by way eo 
of penalty. The principal appellant (the mortgagor) argues 
that the increased interest ought therefore to be disallowed 
altogether. But this isnot what the Statute prescribes. It 
directs that the party complaining ofthe breach shali receive 
from the party who has broken the contract reasonable compen- 
sation, not exceeding the amount of the penalty stipulated for. 
The High Court (agreeing so far with the Subordinate Judge) 
has given compensation at the same rate as the mortgagor 
agreed to pay as increased interest, but (differing in this respect 
from the Subordinate Judge) has not allowed such interest to 
run from the respective dates of the bonds. The learned Judges 
observe that at the date of the execution of the second bond 
those was a scttlement of accounts as tegards the interest due y 
e on the first bond, anc simple interest only was then calculated, 
and the amount was included in the principal of the second 
bond, They teat this asa waiver of the compound interest, 
and any cliiin fer incfeased interest, to that date, and they 
therefore hold that the increased interest by way of compensa- 
tion on the first bond should run only from the date of execution 
eof the second bond, and that on the second bond should -run 
only from “the date of default of that bond. Thein* Lordships 
see no reason to differ from the concurrent judgment of “the 
„Courts below, so far 4s concerns the rate of the increased interest 
“payable by way of compensation, and they think the High’ Court © 
has come to aright decision as to the Hee from which “Such 
increased interest should run. $ 
Their Lordshipg also agree with th H High Court on the question ° = 
as to the higher ratg at which compound interest was to run. Com» 
poung interest is in itself perfectly legal, but compound interest 
j ata rate exceéding the rato ef interest on the principal moneys, , 
being in excess of and outside the ordinary and usual stipulation, 
may well be regardéd as in the nature ofa penalty. As, however, 
the mortgagees have alretdy been at east sufficiently compensat- , -o 
ed for the default by the incr cased rate of interest allowed them, 


f 
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Privy Couxo. heir Lordkhips think that the High Court has taken a reasonable 

1906. course in 4llowing compound interest at the game rate only as 
=~ that at which single interest was stipulated for on the bond. 

Bast PINAR The decree passed by the High Court is déted the 13th June, 

v. and was signed on the 17th June, 190%. It is inġåthe form 

Rat Smax provided by sections 86 and 88 of the Transfer of DRE 


K ; : 
a 1882, the day fixed for redemption being the 17th September, 


Lord Davey. 1901, and in default of payment of the aggregate amount found 

—_ to be due on that day into Court it frovides for payment of simple 
interest on such aggregate amount at the rate of six per cent. 
per annum from the 17th September, 1901, until realization. 

The point argued on the cross-appeal was that interest ought 
to have been allowed at the rate stipulated in the bonds witli 
(it is assumed) compound interest from the fixed day until actual 
realization. The learned Counsel referred # the provisions 
contained in sections 86 and 88 of the Transfer of Property Act, 
and relied in support of his argument on the language used by 
Lord Hobhouse in delivering the judgment of this Board in’ the 
case of Rameswar Koer v. Syed Nawab Mehdi Hossein Khan's. 

The decree is in accordance with the directions contained 
in Rules of Court made by the Calcutta High Court under the 
power for that purpose conferred on the Court by sectio 104 
of the Transfer of Property Act, as well as in rules of an earlier 
date, and with the uniform practice of that Court. This appears 
from an instructive note by Mr. Belchambers, the*Registrar of the 
Court, appended to the report of Achalabalas Bose °v. Surendra 
Nath Dey(*). The same practice has been followed by the Madras 
High Court, Subbaraya v. Ponnusami Nadar(*). 

Their Lordships have carefully examined the case—Rameswat? 
Koer v. Syed Nawab Mehdi Hossein Khan(* \—cited by Mr. 
Cohon, and are satisfied that the gjuestion, which is now before 
them was not before the Board or present to the mind of 
Lord Hobhouse. It was an appeal by the mortgagor from a 
decree of the High Court of Calcutta, which had directed pay- 
ment of interest at 12 per: gaat. per amum (being the mortgage 
TE À rate) from the date of the institution of the sut to the date fixed 

* by the Subordinate Judge for the repayment of principal and 
interest, but contained no direction for payment of interest after 

- that date. And the point argued was that interest from the date 

of the suit should beat 4 per cent. only, as had been directed 

- by the Subordinate Judge, instead of 12 per cent. allowed by the 


a ` (2) [1898] 25 I. Ap, 17% e (3) gi897] I. L. R., 24 Cal., 766. 
(4) [1898] T, L. R., 21 Mad., 364. 
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High Court. The mort gages did not appeal. The pas$age in Privy CovNort, 


judgment (at p. 1§2) which is relied on is as follows: 1906. 

“The High Court founded their Order on sections 8&anad 88 of the Transfer a 
of Property Act which éndicate clearly enough that the ordinary decres ina Rani Sonpdar 
suit of this kind should direct accounts allowing the rate of interest provided Korr 
by te mortgage up to the dite of realization.” Rar Sa ai 

Tise a ‘up to the date of realization” may have been Krreuy, 
used per incuriam, or it may have meant “ the day fixed for rea]j- Led Darij: 
zation,” as in fact it seems to have been understood by the reporter aa 
of the case in the Indian Law Heports as expressed in his marginal 
note (26 Cal., 39). Their Lordships cannot have intended to say 
that sections 86 and 88 of the Transfer of Property Act indicate 
that terest at the mortgage rate should be paid up to the time of 
actual payment of the mortgage money to the mortgagee. These 
seetions contain no direction for interest beyond the day to be fixed 
by the Court up t which the account is directed to be taken, and 
in fact the whole difficulty on which here has been so much con- 
troversy has arisen from that circumstance. It is enough to say 
that the question as to rate of interest (if any) to be allowed after 
the fixed day until actual realization was not before the Board, 

and she case is not an authority on that question. , 

In the subsequent case of TheMaharajgh of Bharatpur v. Rani . 
Kanto Dei(*) the appeal was on the construction of an obscurely 
* worded decree, the decision of which was considered to turn on 
the-question whetl rer, according to the true construction of section 
88, any interest could ke allowed by the Court after the fixed 
day. Their Lor dsÉips held that section 88 did not preclude 
the payment of such interest, but it was not necessary for them 
to decide at what rate such interest should be allowed. It may, 
however, be qbservetl that the rate allowed by the Court below 
(which their Lordships held on the construction of the decree to 
be applicable to the pexjod afte? the fixed day) was 6 per cent. per 
annum only, and not the mortgage rate, and the decision of their ° 
Lordships was based mainly on “ the universality of the long 
“established practice, its continuance for years after the bransfer 
Act was passed, the manifest just of it, and “the lack of œ» 
any apparent reason*for upsetting it.” 

In the present case, their Lordships have no hesitation in 
expressing their econcurrence with the High Court of Calcutta, 
not only in allowing interest after the- fixed day, but also in 
allowing interest at the Court rate and not at the mortgage rate. 
They think that the scheme and intention of the Transfer of 
Property Act was that a Seneral*accsunt should be taken once 

(6) [1901] 28 Ind. gp., 35, : 


Ad 
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rall, a) an aggregate amount be stated in „the decree for 
principal, |nterest,-and costs due on a fixed gay, and that after 
the expiration of th&t day, if the property should not be redeemed, 
the matter should pass from the domain of @ontract, to that of 


“judgment, and the rights of the mortgagee should i atta 


depend, not on the contents of his bond, but on the clirSctioys in 
the decree. It will be observed that according to the practice 
explained by the Registra, which has been followed ih this case, 
the interest is allowéd on the aggrégate sum, and not merely” on 
the principal money, and this is right if the mortgagee is treated 
as a decree holder or judgment creditor, but would be wrong if 
the right to the interest depended on the terms of the mortgage 
bond. After the decisions of this Board last cited it is immaterial 
to inquire into the source of the power in the Court to allow 
such interest. The words of section 209 of the Civil Procedure 
Code are large enough to include the case of a sum of money 
payable to the plaintiff out of a fund, and it may be that the 
Legislature considered that the power of the Court to allow 
interest after the fixed day was sufficiently provided or preserved 
by that section, the two Acts being co-temporary. Or it maybe 
said that *the provisions of the Transfer of Property Act are not 
exhaustive and were not intended to overrule the established 
practice. The directions for payment to the parties contained i in 
section 88 cannot be read literally because section 94 contem- 
plates a final adjustment and provides for payment of subsequent 
costs, and there is nothing in the Act which precludes the 
subsequent interest also being taken into accpunt as decided in 
the Maharajah of Bharatpur’s case. From the" form in which 
that case came before the Board it was unnepessary to decide st 
what rate ‘subsequent interest should be allowed, but the reasons ` 
given in the judgment in that cags appear to their Lordships to 
be equally cogent for the interest being at the Court rate. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal and cross-appeal be both dismissed. It is im- 
possible, in a case like thigggo adjust the payment of costs with 
mathematical accuracy, but as the greater part of the expenses 
have been incurred on the principal appeal, their Lordships think 
that justice will be done by directing the principal appéllant to 
pay to the cross-appellants one-half of their costs of the consoli- 4 
dated appeals, and making no further order aa,to costs. 

Attorneys for appellant.—T’. L. Wilson & Uo. 

Attorneys for respondenf.—Yorgans "Price and Mewburn: 
Appeals dismissed, 
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Hindu “Law—decree against widow—no fraud—rerersioner bound — pera J. 
° Code of Civil Procedure (Att IV of 1882), section 18, 244, 831— ne 
Res judicata—objection to execution by reversioner—decres-holder 
directed to get a declaration against the reversioner—reversioner 
brought upon the record as judgment-debtor—former order, ns bar. 
° Where widows in possession of their husband’s estate honestly contest 
a suit and there is no fraud or collusion in the matter of obtaining 
the decree which is passed against them, the decree is binding on the 
reversioners. © 
A decree was obtained against the widows of one B. The widows 
having died, the roversioner L, objected to the execution although he was 
no party to the decree and was not brought upon the record as a repre- 
sentative. The Court refused execution and ordered the decree-holder 
"to get his title declared against L. The decree-holder did not bring any 
swit for declaration but brought L upon the record as a representative 
of the widows. Held that the deeree could ge executed against L, and 
the order directing the decree-holder to get his title declared against L 
was passed without jurisdiction and did not operate as res judicata. 
The Court ought to have registered L’s objection as a suit under 
section 331, Qivil Procedure Code, and not having done so, it acted 
without juxjsdiction. é 


Execution SecoyD APPEAL from the order of E. O. E. Leggatt, 
Esq., I. C. S., District J udge of Bareilly, affirming the judgment 
of Pandit Pitambar Joshi, Officiating Subordinate Judge. 


The facts “of the case are br iefly these: One Shitab Rai left 
two sons, Har Prasad, and Mehan Lal. Har Prasad had two 
sons Beni Prasad and Badri Prasad. Mohan Lal had a son, 
Sita Ram, whose gon is Lachhmi Narain, appellant. Badri 
Prasad had a son, Bhagwat Prasad, who died childless, Jeaving 
two widows, Musammat Dulari ande@{usammat Sarswati. Beni $ 
Prasad had a daughter, Musammat Munna, whose son is Ram 
Chandra, the respondent. Musammat Munva obtained a decree 
for posséssion of some lands and houses against the widows of 
Bhagwat Prasad on 25th September, 1897. This decree was -° 
affirmed on the 24th June, 1898. Upon her death, Ram Chandra, 
her son, made some applications for delivery of possession of the _° 
houses, but they were infr uchuous. « Inthe course of these appli- 7 ° 
°E.8. A. No. 675 of 2908. P 
16 - . 
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Civin. ations, fhe two widows of Bhagwat Prasad died, and Ram 
1907. Chandra kpplied to have his decree executed ggainst one Lachh- 
—— men Prasad, as hbir of his deceased judgment-debtors. At this 


S stage, Lachhmi Narain, the- appellant, resisted the delivery of 

v. possession. Complaint was made to the Womt by Ram Ohandra, 

Ran CmanDRA. and in reply, Lachhmi Narain stated that he was in Èpossgssion 

f the houses in his own rigbt as the reversionary heir to 

s Bhagwat Prasad, and? the decree against the ‘widows of 

Bhagwat Prasad was not binding on him. Upon this the Court 

passed an order on 11th June, 1904, by which Ram Chandra 

was directed to bring a suit to establish his right against 

Lachhmi Narain, and Ram Chandra’s application was dismissed. 

In the present application made on 30th November, 1904, 

Ram Chandra sought to execute the decree against Lachhmi 

Narain as a representative of the widows» Lachhini Narain 

objected that he was not bound by the decree obtained by 
Musammat Munna as he was no party to the suit, and that the « 

order of 11th June, 1904, was final and operated as res judicata, 


Both the Courts below allowed the application for exectition 
and repelled Lachhmi Navain’s objections. ° 


° e 


Objector appealed. ° j 
Sital Prasad Ghose (with bim Gulzari Lal), for the appellant. ° 
(1) Lachhmi Narain is not bound by the decree because (a) he 
was no party to Munna’s suit, and (b) there Are special causes, 
as for example, the non-production of Material evidence by the 
then defendants, viz., the widows of Bhagwat Prasad, upon 
which Lachhmi Narain can successfully impéach the decree. 
Musammat Munna ought to have given notige of her suit to the 
xoversionary heir and made him a party. 
Mayue’s Hindu Law and Usage, 7th eg., p. 863. 
Nugendey Ohunder Ghose v. Sreemutty Kamince Dossee, [1867] 11 Moore’s 
L$., 241 at 207. , 
(2). e The order of llth June, 1904, operates as res judicata. 
° If the Court passed a wsel@g order, Ram Chandra could have 
appealed against it under section 244, Code of Civil Procedure. 
Instead of doing that he made a fresh applitation which he can 
not doin view of the order which purports eto hold that the 
decree can not be executed against Lachhmi Narain, and that 
order has become final. . ° 


- N Sarat Chandra Chaudhri for J. N? Chaudri), for the ‘respon- 
dent. The decree is binding upon Lachhmi Narain as it was 
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obtained against the widows in their representative caphcity, ang 
the finding of thegCourts below is that in the suit of Jlusammat 
Munna the trial was fair and proper. Tha} isa finding of fact, 
and cannot bë dispated. 

Ketama Natchier v. The Raja of Shiva Gunga, [1863] 9 Moore's, I. A., 539 
at 604. 

Madan ee Lal v. Akbar Yar Khan, [1905] 2 A. L. J. R., 843. 

Also Mayne, 842, 866. 

As to the second point, Lachhmi Narain has never been a 
the record and no appeal could be made against him. He has 
all long been treated as a trespasser. It is now in the light of 
the facts disclosed by Lachhmi Narain himself that Ram Chandra 
has 1®modelled his application and has sought execution against 
the right person. Lachhmi Narain fills a different character here 
from what had all along been assigned to him, viz, he is 
judgment-debtor &nd bound by the decree against the widows. 
The application was merely struck off, but that cannot bar the 
substantive right given to the decree-holder by law to pursue 
his application against the right person. 

Dionkal Singh v. Phakkar Singh, [1893] I. L. R., 15 All., 84. 

Situl Prasad Ghose, replied. 


` The judgment of the Court Was delivaved by 

Rionanps, J.—This isa judgment-debtor’s appeal from an 
order of the Court executing the decree dismissing his objection. 
It appears that owe Shitab Rai died leaving two sons, Har Prasad 
and Mohan Lal. „Har Prasad had two sons, Beni Prasad and 
Badri Prasad. Beni Prasad had a daughter, Musammat Munna, 


_ who was the original decree-holder. She has since died and is 


now represented by Ram Chandra, the present decree-holder. 
Badri Prasad had a son Bhagwat Prasad, who died*childless, 
leaving two widows Musammat Dulari and Musemmat Saraswati, 
who were the original §udgment-debtors. Mohan Lal had a son, 
Sita Ram, who had a son, named Lachhmi Narain, who is the 
appellant here. If the events which have happened, Lachttmi 
Narain is the legal representative of, Bhagwat Prasad anå would 
be entitled to his ‘property after the teath of the widows, which 
event has happened. Musammat Munna obtained a decree 
against®* the widows, the confirmation of which is dated the 24th 


~ of June, 1898. After her death, Ram Chandra, her son, was 


brought upon the record as decree-holder. After the death of 
the two widows, one LLachhman Prasad was brought on the record 
as judyment-debtor, and ca application was made to execute the 
decree. The execution of the decree vas resisted sanl objected 
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tà by Lac$hmi Narain, although he was no party either to the 
original slit or in execution proceedings. Gomplaint having 
been. made of his' resistance, the matter appears to have come 
before the Court in somewhat irregular fasltidh, but on the 11th 
of June, *1904, the Court executing thè decree po fife 
application for execution and directed Ram Chandra, the deeree- 
holder, to bring a suit to establish his title against Lachhmi 
Narain. The Court made these orders on the ground that Lachhmi 
Narain being no party to the suit Brought by Mussammat Munna 
against the two widows, Musammat Dulari and Musammat 
Saraswati, was not bound by the decree. Ram Chandra did not 
appeal against these orders, nor did he bring a suit. The decree- 
holder then brought Lachhmi Narain on to the record and made 
the present application for execution. Both Courts allowed 
the application for execution and hence the present appeal. 
The grounds argued here are, first, that Lachhmi Narain, 
although he claims as reversioner to Bhagwat Prasad, is not 
hound by the decree against the widows, and secondly, that 
even if, as a general rule, the reversioner is bound by ethe 
decree obtained against widows as representatives of the 
estate, there are exceptional ajircumstances under which the 
appellant is not bound by the decree in the present case,*and, 
thirdly, that the order of the llth of June, 1904, operates as 
res judicata. We have no hesitation in saying that there is no 
force in the first two objections. It is now established beyond 
doubt that unless there has been an improper trial, the reversioner 
is hound by the decree obtained against the widow. As to the 
second point there is a finding that the widows honestly contested 
the suit and negativing any suggestion of raud ¿or collusion. 
The only point that remains is whether or not the order of the 
11th of June, 1904, operates as ræ judicata. In our judgment it 
does not. We think that this order, if intended to decide any 
qyestion as to the rights of the parties, was made without juris- 
diction, Lachhmi Narain having resisted the execution of the 
decree, the Court ought tqgsave numbered and registered his 
claim ag a suit under the provisions of section 331 of the Code of 
Civil Procedure. It should then have proceeded under the same 
section to have decided the entire question betwgen Ram Chandra 
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and Lachhmi Narain. Had it dorfe so, and had the order not been' 


appealed against, the decision no doubt, evgnethough erroneous, 
would have operated as res judicata. But instead of so acting, 
the Court directed Ram ẸỌhandra to bring a suit. If on the other 
hand we treat the application that was made in June, 1904, as an 


. 
. . 
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application relating to the execution of the decree begween tle 
representative of the decree-holder on one side and thé represen- 
tative of the jud gment-debtor on the other, bind if the CSurt 
found that Lachhsti Narain was representative of the judgment- 
déBtor within the meafing of section 244, the Court would have 
no option except to execute the decree. It certainly had no 
jurisdiction under this section to refuse to execute the decree ang 
to qrder Ram Chandra to bring a fresh suit, For these reasons 
we consider that the appeal fails on all points and must bedis- 
missed with costs medang in this Court fees on the higher 
scale. f 


s. b. 0. Appeal demised, 


PARBATI KUAR AND OTHERS 
VErSuUsS 


5 MAHMOOD FATIMA AND ANOTHER.® 
Civil Procedure Code—Section 584—Second Appeal—finding of fact— 
petition for mutation recitingea gift— Evidence of gift disbelieved— 
* joinder of i ala aaa under separate deeds—one cause of 
action. 


In a suit for possession by the daughters of one A, the sons set up an 
oral gift in their favour py the father. They put in evidencea copy of a 
petition for mutdtion of names filed by A in their favour which said 
that'A had made a gift of that property in favour of his sons and widow 
and that their*names may be entered accordingly. Witnesses were also 

e produced to prove the gift but were not believed by the Courts below 
Held tha? the petftion for mutation of names did not amannt to a gift 
and the question was not a question of construction of the petition 
but a question as to the effect te be given to that petition as evidence of 
gift, and the finding that there was no gift was a finding of fact and 
could not be disturbed in second appeal. Lachman Lal v. Kaniya 

Lal, I. L. R., 22 Ual., 609, referred to. 


Where property is transferred u separate deeds at different times 
to diferent transiprees and the plaintiff rings one suit for possession 
against all the transferees, held that the suit is not bad for multifarious- 
ness. Ina suit for, ejectment against several defendants, who set up 
various titles œ different parts, of the land claimed, there is only one 
cause of action and not several distinct and separate causes of action. 
Ganeshi Lal v.e Khatrati Lal, ILL R, 186 All, 279, distinguished. 
Ishan Chandra y. Ramashar Mondol, I. L. R., 21 Cal., 831 and Nanda 
Kumar v. Bonomali, I. L. B., 29 Cal, 871, followed. 
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\Seconp (Appear against the decree of B. J. Dalal, Esq., Officiat- 
ing Distritt Judge of Mainpuri, affirming theelecree of A. Rah- 
mar, Esq., Subor lini Judge of Mainpuri. 

e se 


Suit for possession of property. 


One Kazi Ahmed Husain was the Saher of the entire Sine 
of Yasinnagar, a ten biswa share in Khardauli and 34 bighas 
of resumed muafi land in village Chhatauni. He died in August, 
1892, leaving two daughters, the plaintiffs, a widow (the tle- 
fendant No. 1) and two sons (the defendants Nos. 2 and 3) as 
his heirs. The defendants, 4 to 8, are purchasers of portions 
of the properties from the defendants 1 to 3 by different | acts 
of transfer. The suit out of which this appeal has arisen was 
instituted by the plaintiffs as daughters of Kazi Ahmed Husain 
for possession against the defendants of sevep sihams each out 
of forty-eight sthams in the entire property, left by their father, 
part of which had passed into the hands of the defendants 4 to 
8 by different sale-deeds. The defence was that the father had 
made a gift of the entire property to the two sons and the widow 
and that the suit was bad for misjoinder. In proof of” the 
former a petition for mutation of names in favour of the ‘sons, 
filed by the father, was put in evidence. The Court of, first 
instance decreed the claim and the decree was affirmed by the 
lower appellate Court. 


Defendants appealed. ° 


e . 

M. L. Agarwala (with him M. Ishaq Khan and Surendra Nath 
Sen,) for the appellants, contended that each defendant having 
disturbed plaintiffs’ possession as to a particular portion of the 
property gjndependently of the other defendart, ande there being 
no concert or combination among them to dispossess the plain- 
tiffs, the latter had a separate cause of action as against each set 
of defendants. The term “ cause of action” included not merely 
thgefact of the infringement of the plaintiffs, title but.also the 
means employed for the purpose. Each act of transfer was a 
distinct cause of action agesimst the transferees. No joint decree 
could properly be passed against all the d@fendants who were 
not joint tort feasors. ° 

Qaneshi Lal v. Khairati Singh [1894] J. L. R., 16 AlL, £79. 

As to the second plea he contended that the finding of the 


- Court below that there was no gift of Yastnnagar was arrived 


at without considering a petition foe mutation of names dated 
the 28th J une, 1892, end rhat on the proper construction of the 
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aforesaid petition, the gift of Yasinnagar was a 
established. 3 


Bhagwan Din Dube, for the respondenta stbmitted that ds to 
the plea of the gift*ob Yasinnagar, the appellants were concluded 
by*the finding of the Gourt below. He relied on . 

Lashman Lal v. Kanhaya Lal, [1894] I. L. R., 22 Cal., pago 609. 

‘He further contended that the suit, was not bad for mult, 
farjousness and cited S 

Mazhar Ali Khan v. Sajjad Alt Khan 190711. L. R., 24 AN., 358. 

Indar Kuar v. Gur Prasad, (1888; I. L. R., 11 Al, 33. 

The judgment of the Court was delivered by 

Stinuey, C. J.—The facts of this case are shortly as follows :— 
One Kazi Abmad Husain, who was the owner and in possession 
of the entire village of Yasinnagar and also of a ten biswa share 
in the village of Khardauli and of some bighas of resumed 
muafi land in another village, died on the 2nd of August, 1892, 
leaving his widow, the first defendant, and the defendants, 
Husain Ahmad and Muhammad Ahmad, two sons, and the 
plafntiffs, his two daughters him surviving. After his death in 
satisfaction of a decree obtained by one Gandharg Singh, 5 
biswas of Yasinnagar and 5 bistvas of Khardauli and a third of 
the muafi land were foreclosed and possession delivered over to 
the judgment creditor. Later on, namely, on the 18th of January, 
1899, a further ghare in the village of Yasinnagar was sold by 
the widow and two sos to the defendants 6, 7 and 8 and 
another party, the ancestor of the defendant No. 5. Again, 
under a sale degd, dated the 25th of July, 1904, a 5 biswa share 
in the village of Khardauli was transferred to the defendants 5 
and 7. The suit*out of which this appeal has ayisen was 
instituted on the 12th of September, 1904, by the plaintiffs as 
two of the heirs of Ahmad Hugain to recover from the defendants 
14 out of 48 sthams of the property which had passed into the 
hands of the judgment creditor and transferees, respectitaly, 
under the decree and deeds of transfer to which we have 
referred. . 

The Court of first instance decreed the plaintiffs’ claim and the 
lower appellate Cotrt upheld the decision of the Court of first 
instance. . X g 

This appeal has been preferred on two grounds, the first 
being that the suit sis bad for misjoinder of causes of action ; 
and the second, that an application made for mutation of names 
during the lifetime of Kazi Ahmatl Husain on the 28th of June, 
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1892, wag admissible in evidence and clearly established that a 
Aft of thé whole yillage of Yasinnagar had heen made by Kazi 
Ahmad Husain tohis,.widow and two sons, and that, therefore, 
the plaintiffs had no interest in this villagęą e s 

We shall first deal with the last question. In proof ofghe 
alleged gift the defendants adduced in evidence a petition 
which was filed by Ahmad Husain during his life. It runs as 
follows :—“ I, Ahmad Husain, am zamindar of ¥asinnagar, 
whole 20 biswas,*and I remaim sick. So out of the gaid 
zamindari J have given 5 biswas to each of my sons and 10 
biswas to my wife, Barkat Fatima, and have made over possession 
to them: I pray that mutation of names may ‘take place.) In 
addition to this petition two witnesses were examined to prove 
the alleged gift. The learned District Judge found after 
consideration of the evidence that Yasinnagay was not given as 
a gift to the plaintiffs’ brothers and mother. It was contended 
before him that the petition for mutation of names to which we 
have referred really amounted to a deed of gift. This clearly 
was not so. “It amounted at the most to evidence of a gift. ‘The 
learned District Judge dealt with it apparently as evidence of a 
gift only» He says that “These mutations are often made for 
the sake of convenierce and are no evidence of exclisive 
possession”. Then dealing with the verbal gift which was set 
up by the appellants in his Court, he observes :—“ The evidence 
in support of it is unreliable. The two witnesses who deposed 
to the gift were a Hindu and a Muhatumadan of* low postion. 
I refuse to put trust in their halting statements.” Mr. Agarwala, 
on behalf of the appellants before us, argued that the learned 
District Judge was not justified in not giving full effect to the 
petition # question as amounting to satisfactory ald conglusive 
evidence of the alleged gift. We think that this contention 
goes too far. The petition is no doubt @vidence of a gift but 
it is not conclusive evidence. The parol evidence which was 

e . 
given in support of the gift entirely broke down in the opinion 
of the District Judge ; and je coming to the conclusion that the 
evidence was not satisfactory, found that po gift in fact was 
proved. This is a finding of fact behing which we cannot 
go. The question is not one of law but one of fact.” In the 
case of Lachman Lal Chowdhri w. Kanhaya Lal('), their Lord- 
ships of the Privy Council dealt with a similar argument to 
that which was presented to us. In that cise it was contended 


that an adoption was proved by certgfin documents which were 
(1) [1894] L L.R., 22 Oal, 609, and 22 I. A., 51. 
e 


s 
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adduced in evidence, and their Lordships say (at page 617) :7- 
“There are thus sconcurrent findings agains} the appellant on 
this question, which is a question of fact;end the determination 
of which depend? en the evidence. It was argued for the 
appellant that, as this®vidence to an important extent consists 
of writings, the ordinary rule that this Board will not disturb 
the judgment of both Courts on facts does not apply. Thej 
Lordships cannot accept this view. The question is not one of 
construction of one or more deeds, which would be a question 
of law, but is a question as to the effect to bo given to decrees, 
leases and other documents as evidence of the fact of adoption 
and ef its consequences.” So here the question is not a question 
of-construction of the petition relied upon, but it is a question 
as to the effect to be given to that petition as evidence of the 
fact sought to be proved by it, namely, whether or not a gift of 
the village in question was made by the deceased in his life- 
time. We, therefore, hold that upon this ground of appeal we 
are concluded by the finding of fact of the lower appellate 
Court. ; 

The next question is whether or not the claim of the plaintiffs 
is multifarious. Both the lower Courts have held that it was 
not ao. The claim, it is to be observed, is for the recovery from 
parties in possession, said to be wrongfully, of the plaintiffs’ 
shares of property of their father to which they lay claim as two 
of his heirs. Te contention is that inasmuch as the property 
passed out of the hands of members of the family at different 
times, under two trausfers and a decree, suits ought to have 


been “ brought “against the defendants separately in respect of - 


the property,of which each had possession. We are of opinion 
that this contention is untenable. We have been referred io 
the case of Ganeshi Lal v. Khairaty Lal(’) as an authority 
for this proposition. But in our opinion that case is clearly 
distinguishable from the present. We think that in this egse 
the plaintiffs had one cause of action only, namely, the right 
on the death of their father to «egover their shares of his 
property, and that ¢hat cause of action accrued to them upon 
their father’s deatl. If the authorities on the question of 
multifariousness,are conflicting, two decisions of the Calcutta 
High Court commend themselves to us :—One is in the case of 
Ishan Chander Haarg v. Rameswar Mondol(*) and the other in 
the cage of Nundo Kumar Nasker v. Bonomali Gayan(*). In the 


(1) [1804]. L. R., 16 Al, 879. . (2 [1897] LL. R., 24 Cal, 831. 
(3) T1902] I. L. R., 29 Cal., 871, 
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first of these ċases it was held by O'KıNEALY and Hitt, JJ., that 
in a suit for ejectment against several defendants, wlio set up 
vartous titles to aikerent parts of the land claimed, there is only 
one cause of action, not several distinct ayd*sepafate causes. of 
action. That was a suit by reversionerseto recover the esthie 
of one Brahmamayi Debi from several persons who wei in 
possession of her property under different titles. The Court 
held that “the cause of action, namely, what the plaintiffs were 
bound to prove in” order to succeed was thet they were the 
reversioners of Brahmamayi Debi in regard to this property and 
that the claim was not barred by limitation. The defendants 
then could raise any answer they thought fit to get rid o$ the 
claim ; but the cause of action was one.” In the other case, 
which was a sult brought by the plaintiff in ejectment, claiming 
under a lease, in which he made his landlerd a defendant to 
the suit on the allegation that the plaintiff having obtained a 
lease of the land from the landlord, and having obtained 
possession was forcibly dispossessed by the defendants in col- 
lusion with the landlord, the defence of the defendants mainly 
was that the suit was bad for multifariousness inasmuch ag they 
were sevérally in possession of distinct and definite portions 
of the land, under different demises, and that there was no 
community of interest between them. In delivering their judg- 
ment, Hri and Brerr, JJ., say “ The cause of action of a plaintiff 
suing in ejectmeut cannot, so far as we can peréeive, be affected 
by the title under which the defendant professes td hold posses- 
sion. It matters not to the plaintiff how the defendant may explain 
the fact that he is in possession or seek to defend his posses- 
sion. What concerns the plaintiff is that another jg wrongfully 
ip possession of what belongs to him, and that fact gives him 
his cause of action. If this is so, where there i is but one person 
in possession, can there be a difference when the land is in the 
possession of more than one? We think ngt. It appears to us 
so far ag the plaintiffs’ cause of action is concerned that it is a 
matter of indifference to ji upon what grounds the different 
persons in possession may seek to justify thee wrongful detention 
of what is his. What he is entitled to claim is the recovery of 
possession of his land as a whole, and not in fragments, and we 
think that all persons who oppoe him in the enforcement of 
that right are concerned in his cause of actiow and ought accord- 
ingly to be made parties to a suit in which he seeks to give effect 
to it.” We agree with the learned? Judges in this expression 
of their view of the law, ¿We may also refer with approval to 
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two decisions in this High Court in which the question of multi- 
fariousness- was cagsidered. The one is that ef Indar Kuar v. 
Gur Prasad(*) and the other the case ob Mazhar Ali Khaf v. 
Sajjad Husai? Khame). f 

«For these reasons thé appeal fails and is dismissed with costs 
including fees in this. Court on the higher scale. i 

SN. S | _ Appeal dismissed. e 


e 
(4) [1888] I L. R., 11 AlL, 33. , (6) [1902] L L. R., 24 All, 358. 


HASHMAT-UN-NISSA BEGAM AND OTHERS 
VETSUS 
MUHAMMAD ABDUL KARIM*. 


Court Fees Act (PIL of 1870), section 17—Suit for specifie per igen 
Second and alternative relief, pre-mortgage—distinot claims. 


In a suit for specific performance of a contract to sell, or, in the 
alternative, to preempt a mortgage, Held that the two claims were 
distinct claims, the first being a claim for proprietary possession and the 

` other being to obtain possession as mortgagee, and separate Court fees 
should be paid on each of the reliefs claimed. ° 


‘ FIST APPEAL AGAINST THE DEOREE ‘of Maulvi Mukammad 


e Shaf, Additional Subordinate Judge of Moradabad. 


Suit for specific performance of an agreement or in the 
alternative fox pre-emptiqn. 


- The Court below decreed the suit for specific performance. 
- Defendants appealed. 
“The material facté appear from the judgment. ° 
Abdul Majid, for the appellants. ; i 


W. Wallach (with him Ghulam Mujtaba), for the respondent. 

The judgment of fhe Court was delivered by os 

Srantuy, C. J.—This appeal has ascupied considerable time. 
The learned counsel for the respective parties have opened up 
before us and discussed carefully all the points which could be 
urged of behalf of their clients. The suit is one for specific 
performance of an agreement alleged to have been entered into 
between the defendant Musammat Hashmat-un-nissa Begam and 
Musammat Zainab-un-nissa Begam and the plaintiff on the 27th 
of July, 1902. In’ the alternatiye the plaintiff prays for a 

: OF, A. No, 249 of 1904. 
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declaration that he is entitled to pre-empt a mortgage executed 
r the alleged, agreement for purchasegon the 17th of 
September, 1902. "The plaintfi’s case is as follows :—He alleges 
that on the 27th of July, 1902, Musamnjat Hashmat-un-nissa 
Begam along with Musammat Zainab-un-wissa Begam, her sisagr, 
entered into an agreement with him for the sale of 20 bigwas 
of the village of Sheikhpur. The share which belonged to 
Hashmat-un-nissa was atfached in execution of a decree, and in 
consequence of this’as the plainti€ alleges, it was agreed fhat 
the sale of the share of Zainab-un-nissa should be carried out 
forth with, and that the sale of the ‘share, of Hashmat-un-nissa 
should be completed when permission was obtained from, the 
Court of the Subordinate Judge for the sale of that share under 
the provisions of section 305 of the Code of Civil Procedure. 
In spite of this agreement the plaintiff says, Hashmat-un-nissa 
entered into an agreement with the defendants Musammat 
Ruqia, Musammat Kubra and Alin-ud-din for a mortgage of 
her share in the village to secure a sum of Rs. 8,000. As a 
matter of fact, a mortgage was executed in favour of these 
parties on the 17th of September, 1902, and the mortgagees 
are in possession, the mortgage being a usufructuary mortgage. 


The learned Subordinate Judge held that the defendant Mash- 
mat-un-nissa had entered into a binding agreement for the sale 
of her share and gave the plaintiffa decree for specific per- 
formance. In regard to the claim for pre-emption the learned 
Judge came to no decision, holding that itewas unnecessary to 
do so in view of his decision on the first question. 


The defendant Hashmat-un-nissa as also her mortgagees have 
preferred the present appeal against this deeision.e Throughout 
Mashmat-un-nissa denied that she had any knowledge of the 
agreement of sale, and indeed after careful consideration of the 
evidence it seemed to us impossible to hold that there was any 
bufding agreement for sale. The learned .counsel for the res- 
pondent recognised the difficulties in his way in supporting the 
decision of the Court beleweand ultimately withdrew his prayer 
for specific performance and consented to the*suit being dismissed 
so far as regards this relief. We think that no otha course 
was open to him, the evidence failing to show that there was 
any binding agreement for the sale of the property. In addition 
to this there were other defects in the wey*of the respondent, 
the difficulty of surmounting which ¿723 apparent to hiselearned 


counsel. * 
® 
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Having withdrawn his prayer for specific performance the res- 
pondent falls bagk upon the alternative elgim and asks tHe 
Court to consider the case made by him upon'this branch of «the 
‘suit. He is neet, hawgver, by the objection that the stamp paid on 
tha plaint was insufficignt in view of the provisions of section 17 
of the Court Fees Act. That section provides that “where a 
suit embraces two or more distinct subjects, the plaint or memo- 
randum ofsappeal shall be chargeable with the aggregate amount 
of fhe fees to which the plaintsor memoranda of appeal in suits 
embracing separately each of such subjects would be lable 
under this Act.” A Court fee was paid only in respect of the 
claim for specific performance. No fee was paid on tlie claim 
for pre-emption. Mr. Wallach ingeniously argued that the suit 
did not embrace two or more distinct subjects—that the claim 
was in reality a claim to recover possession of property either 
` on the ground that the plaintiff was entitled to possession by 
reason of the agreement for sale, or by reason of his right of 
pre-emption. When we look into the position of matters we 
find that this is not so. The claim for specific performance is a 
claim in respect of the proprietary interest in the land, whereas 
under the claim for pre-emption the plaintiff-respondent could 
only,obtain such interest as the mortgugees of the defendant 
Hashmat-un-nissa possessed. Their claim in fact is to stand in 
the shoes of the mortgagees, taking over their bond and obtain- 
ing possession as usufruciuary mortgagees. These two claims 
appear to us‘to be geper&te and distinct claims and as such to 
fall within. the purview of the section, to which we have referred. 
This being 80,*the plaint having been insufficiently stamped, 
there is no alternative for us but to allow the appeal. We allow 
the appeal, Set aside the decree of the Court below afd dismiss 
the plaintilf’s suit with costs in all Courts including fees in this 
Court on the higher scale. 


Appeal ae 
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"Bonet T * Court fees Act (VII of 1870), section 28—insufficiency of stamp on memo- 


randum of appeal—dtsmissal thereof. 


The plaintiffs brought a suit for sale upon a number of mortgages against 
several defendants. A decree was passed in their favour for 28000 and 
odd rupees. Some of the defendants who under the decree were liable to 
11,000 and odd rupees, appealed and valued their appesl at that amount 
paying Court fees on the same. In the grounds of appeal they raised 
aplea that the suit was bad for misjoinder of parties and causes of 
action. Held that this challanged the whole decree and Court fee should 
have been paid on the whole amount decreed. Held further that section 
28 of the Court Fees Act did nov apply as there was no mistake or in- 
advertence on the part of the office of the Court, and timo should not be 
given for payment of the deficiency. 


° 


APPEAL against the decree of Maulvi Muhammad Shafi, Subordi- 
nate Judg® of Moradabad. . 


Suit for sale upon mortgages. 

Court below decreed the suit. 
Defendants appealed. ` 
Abdul Majid, for the appellants. 


B. E. O'Conor, (with him Ghulam Mujtaba and°Gokul Pr asad), 
for the seeponidenta. . ‘ 


‘The ateral facts and arguments appear from the judgmont. 


The judgment of the Court was delivered. by 
Stanl&y, 0. J. Sraniey, C. J. —Mr. O’Conor, on behalf of the respondents, 
= raises a preliminary objection to the hearing of this appeal on the 
ground that the memorandum of appeal was improperly valued 
and improperly stamped. “The suit is a suit fpr sale on a number 
* of mortgages, for the purpose of realising sums of money amount- 
ing in the aggregate to over Rs. 25,000. The plaintifi’s suit 
| was decreed, a sum of Rs. 28,313ebeing ascertained to be the 
amount due on foot of the several mortgages. A decree was 
passed for the payment of this amount by “all the defendants; 


_ and in default of payment the p.tperty, the subject-matter 
°F, A. 250 of 1904, 
+ 
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of the different mortgages was ordered to be sold. The preser 
appellants are a fee of the defendants only anpi they have valy i 
the appeal at a sum of Rs. 11,648 only and stamped fois 
memorandum*of appeal with the stamp requisite for an appeal 
ofthis value. In then® memorandum of appeal they*have set 
forth 9 grounds of appeal. The first two of these impeach the 
decree in its entirety. The first ground of appeal is that “the suit 
was bad on'account of mis} joinder of parties and causes of action ” 
and the second ground is that’ a joint claim on all the bonds 
fi. e. the bonds in suit) in which different properties were mort- 
gaion against different transferees of different properties, was not 
mainéainable.” Mr. O’Conor, on behalf of the respondents, con- 
tends that the first two grounds of appeal amount to an impeach- 
ment of the entire decree and that the memorandum of appeal 
should therefore heve been stamped with the stamp requisite for 
the full amount of the decree. Mr. Abdul Majid, on behalf of the 
appellants, contends that under te memorandum of appeal his 
clients only seek to be relieved from liability to so much of the 
dec1ge as is in excess of the fair proportion of the mortgage 
debts attributable to the properties which have been transferred 
to them; and that this being so, the value put upon the memo- 
randam of appeal, namely, Rs. 11,648, iS correct, and the stamp 
which has been affixed is also correct. 

In view of the first two grounds of appeal, we think that this 
is not so, and that the pppellants have impeached the entire 
decree in those grottnds of appeal. Mr. Abdul Majid, in answer 
tọ a question from the Bench, refused to give up the second 
ground of appeal, though he hoa expressed his willingness to 
abandon all the other grounds of appeal, with the excgption of 
the 8th. We think that under the circumstances we cannot but 
hold that the entire decree is impeached in this appeal, and that 
the valuation of it is therefore incorrect. The amount decreed is 
Rs. 28,313. This is,the value of the appeal, and upon this valae 
Court fees ought to have been paid. 

Then it is said by Mr. Abdul Majidae that the insullicieney i in 
the stamp was due eto a mistake within the meaning of section 
28 of the Court Fees Act, and that an opportunity should be 
given to him of agnending or correcting the valuation. We can- 
not accede to this, The memorandum of appeal was properly 
stamped if the plamtjff’s own valuation had been correct. The 
mistake or inadvertence which is referred to in section 28 is, as 
has been held by this Court? the mistake or inadvertence of the 
Court or its officers. There was no mistake on the part of the 
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urt or its officers in this case. The stamp was properly 
assessed upon thé value at which the app®llants valued the 
reliefs which they sotfght. 


We might also point out that if we werg to ‘allow the appellants 
to proceed with their appeal and if they were successful in estab- 
lishing the case which they have set up in the memorandum of 
appeal and obtained immanity in respect of any portion of the 
nortgage-debts which they have keen ordered to pay, the result 
would be that the other defendants against whom a joint decree 
hag been passed and who have not appealed, would be exonerated 
from responsibility for a larger share of the debt than the decree 
now imposed upon them. Under these circumstances we see no 
alternative open to us but to. dismiss this appeal. We accord- 
ingly dismiss it with costs, including fees in this Court on the 
higher scale. : 


` Appeal dismissed, 
RADHE LAL AND OTHERS ° 
7 VETZUE ~ 
RING-EMPEROR.* i 


Penal Code—Act XIV of 1860—Sections 352, 353—U. P. Land Revenues 
Act ITI of 1901--Local— Sections 147, 227, 228—power's of attachment 
—delegation of seizure—Good faith. . 

The Collector or Assistant Collector of the first clats in charge of a 
sub-division are bound to exercise the power of attachment conferred on 
them by sections 147 and 227, clause 16, themselves, and they have no 
right to delegate that power generally to a Tahsildar. The passing of a 
geneyal order delegating the power to attach on ghe Tahgildar in all caes 
of sub-division or village is not a compliance with Rule 4 of the Circulars 
of Board of Revenue. 

Where a Collector delegated his authority on a Tahsildar to exercise 
the powers of attachment for default of revenue under section 147 of 

e* the Land Revenue Act on the ground that the landholders were a trouble- 
sore people and the Tahsildar in exercise of that power seized the pro- 
perty of some of the landkaders in which he was resisted, held that the 
order was illegal but that the convictions might be upheld under 
sections 352/147 of the Indian Penal Code, since the persons seizing 

were acting in good faith under colour of their office. . 


APPLICATION FOR REVISION of aa order of R. P. H. Clarke, Esq., 
officiating Sessions Judge of Gorakhpur, confirming an order 
of M. Ganga Prasad, Magistrate first class df Gorakhpur. 

The material facts appear from th® judgment. 

i * Cy R. No. 630 of 1908. 
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A. H. C. Hamilton, for applicants. 


The Assistant Cfovernment Advocate (W. K. Porter), for le 
Crown. 


The following TARN was delivered by 


Rigusarps, J.—This is an application for revision of an order ` 
dated the 20th September, 1906, of the officiating Sessions Judge, 


of Gorakhpur, confirming the order of Babu Ganga Parshad, a 
Magistrate of the lst Class, seħtencing the fifst three applicants 
to five months under sections 147 and 353 of the Indian Penal 
Code and sentencing the last five of the applicants to three 
months’ rigorous imprisonment each. 

It would appear that the applicants had made default in the 
-payment of Government revenue. Property was seized under 
what was alleged tè be an attachment under the provisions of 
the Land Revenue Act of 1901. The applicants resisted the 
seizure of the property and hencefhe charge against them and 
their conviction. 

It is contended on behalf of the applicants that the attach- 
ment was illegal. Section 147 of the Land Revenue Act em- 
powers the Collector to attach and sell the property of *a person 
makirg default in payment of Government revenue. Section 227, 
‘sub-section 16, confers this power to attach and sell property 
upon an Assistant Collector of the first Class in charge of a sub- 
division of a district. Section 228 confers alike power on an 
Assistant Collector of the first class, although he is not in 
charge of a sub-division, but his power is limited to such cases or 
classes of cases as the Collector may from time to time refer to 
him for dispogal. The act in no case confers this power of attach 
ment and sale on any other person. The attachment in’ the pres 
sent case was not made by or ungler the authority of the Collector 
or of the Assistant Collector in charge of a sub-division or 
by. an Assistant Collector to whom the case had been. refersed 
under the provisions of section 228. The attachment and sale 
was made by the Tahsildar who gaws, gome kind of a warrant of 
authority to the prohationary Tahsildar. The only sanction for 
the action of the Tahsildar was a general order which the 
Collector"had endorsed on an application by the Tahsildar, dated 
the 24th May, 1906. This appltcation or document commences 
with a kind of a report from the Tahsildar to the Collector that 
the landholdhers are. troublesome people who “ know the law” 
and against whom it would Be advisable to have a general order 
for attachment and sale. The endoyement by me Collector 
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urports to grant a sanction for general attachment in pursuance 
oÑ tho prayer of the application. . 
In my judgment tHe attachment and sale of the property was 
illegal, It is quite clear that the Legtsl&ture conferred the 
e 
power of’a sale and attachment only upon the Collector and 
Assistant Collectors of the first class in manner already stated. 
‘The Collector and Assigtant Collectors of the first class are 
bound to exercise ghemselves the, power and discretion vested 
in them by law and they have no right to delegate their 
authority to a Tahsildar. The Board’s Circular, Vol. I, part II, 
relating to the recovery of arrears of land revenue under the 
Land Revenue Act of 1901, Rule No. 4, expressly provide that 
process under section 149 is only to be issued by or under the 
orders of the Collector or Assistant Collector in charge of the 
sub-division. In my judgment the passing 8f a general order 
for all cases whether of a sub-division or particular villages or 
village is not a compliance wh the Act or Rules. It is stated 
that the practice adopted in this case is a general practice. I£ 
this is the case, the practice in my judgment ought to ceases 
On the general merits of the case it would appear that the 
persons seizing the property Were acting in good faith under 
colour of their office. The convictions might be sustained ‘under 
sections 352 and 147 of the Indian Penal Code, if not under” 
section 353. Itis unnecessary, however, to alter the convictions 
in view of the order which I now intend to make. Being of 
opinion that the applicants have been sufficiently punished by 
the imprisonment they have already undergpne, I direct in 
the cases of those applicants whose terms of imprisonment have 
not yete expired that they be immediatety released. In ihe 
cases of the other applicants I meso no order. The record may 


be returned. ° 
Sentences reduced. 
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k * IMTIAZ BEGAM 
versus 
DHUMAN BEGAM AND anorHer.® 


Civil Procedure Code (Act XIV of 1882), section 310A—order under—refusing 
to accept a dsposit—appeal. 


An order under section 310A of the Code of Civil Procedure refusing 
to accept a deposit is an order in execution of a decree within the meaning 
gf section 244 (0) of the Code, and an appeal lies from such “an order. 
Bushir-uddin v. Johri Singh, I. L, R., 19 All, 140, not followed. Gulsari 
Lal v. Madho Ram, I. L. R., 26 All, 447, and Phul Chand v. Nar opu 
Prasad, I. L. R., 28 CaL, 73, referred to. 


SECOND APPEAL against the decree of H. W. Lyle, Esq., District 
Judge of Farrukhabad, confirming a decree of Babu Gopal Das 
Mukerji, Munsif of Kaimganj. / 

Application for setting aside a sale under section 310A of the 
Code of Civil Procedure. 

The facts of the case are as follows :—One Musammat Dhuman 
Begam held a mortgage-decree against Antiaz Begam, in execu- 

e tion of which the decree-holder brought to sale some propertios 
on the 13th September, 1905. The Civil Courts were closed 
when the perio® of 30 days expired. On the re-opening of 
the Court oh the 2nd °of November, 1905, the judgment- 
debtor made an application for setting aside the sale and 
offered to pay the decree-money, together with the penalty. 
The money, however, was deposited in the treasury on the 
3rd of Noveniber, 1905. The Court of first instance tHismissed 
the application as time-barred. On appeal the lower appellate 
Court dismissed the appeal on the ground that the order under 
section 310A of the Civil Procedure Code was not appealable. 
The judgment-debtor appealed. 


Gulzari Lal, for, the appellant,e submitted that the ruling 


referred to by the learned District Judge, namely, 
Bashir-ud-din v. Johri Singh, {1896} I. L. R., 19 AL., 140, 


was not’ good law in view of the more recent rulings of this Court. 


He relied on | ° 
Gulsari Lal v. làdh Ram, [1904] I. L. R., 26 AIL, 447 (F. B.). 


He submitted that*an auction-purchaser of property under a 


mortgage decree was a legat repregentative of the parties to the 
° E. 8. A. 377 of 1908. 
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ut. He further submitted that the question which the Court 
h&l to decide under section 310A of the Citil Procedure Code 
was one which fell wider section 244 (e) of the Cjvil Procedure 
Code, and an appeal would lie under gébttons 2 and 540. ote 


relied on’ 
Prosunno Kumar Sanyal v. Kali Das Sanyal, [1892] I. L. R., 19 CaP, 683. 
« Phul Chand Ram v. Narsingh Pershad, [1899] I. L. R., 28 Oal. 73. 


The respondents were not represented. a 


The judgment of the Court was delivered by 

Kwox, J.,—The lower appellate Court following the decision of 
this Court in Bashir-ud-din v, Jhom Singh), dismissed the 
appeal pending before iton the ground that no appeal lies 
from an order passed under section 310A. of the Code of Civil 
Procedure, refusing to accept a deposit tendered under that 
section on the ground that it was too late. In the case cited, 
this Court came to that cogclusion in consequence of the view 
then taken “that a purchase} at an auction sale was not a 
representative within the meaning of section .244 of the Code 
of Civil Procedure, of a party to the suit in execution of the” 
decree ia which the sale had taken place.” Since then, how- 
ever, this same question as to whethera purchaser at ayction 
sale is or is not a representative, within the meaning of section, 
244, of a party to a suit, came up for decision before a Full 
Bench of this Court, and it was laid down in the case of Gulzari 
Lal v. Madho Ram(*), that an auction purchaser at a sale 
held in execution of a simple money decree against a judgment- 
debtor whose property has been sold at the sux of a mortgagee 
in a mortgage suit isa representative of the Judgment-debtor 
within the meaning of section 244 (e) of the Gode of Civil 
Procedure. The result of this is that the case of Basht-ud-din 
y. Jhori Singh can no longer bé cited ts an authority, and an 
appeal does lie from an order passed under section 310A. The 
same view was taken by the Calcutta High Couftin Phul 
Chand Ram v. Nursingh Pr asad Misir(*). The appeal is decreed, 
the decree of the lower Sppellate court is set aside, and the pro- 
ceedings are remanded to that Court with “instructions to that 
Court to readmit them on the file of pending appeals and 
dispose them of according to law. We male no order as to 
the costs of this appeal. 3 

@. L, d Appeal allowed. 

(1) [1896] L L. R ş°19 Al., 140. . 


(2) [1904 L L. R, 26 All, 447. 
(3) [4809] I L. R., 28 Cal, 73, 
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cation. 
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A custom must not be merely ancient but it must be continued, * 


uninterrupted, uniform, certain and definite. A custom is not capable 
ef an abrupt automatic change and is not liable to modification by the 
fact of the partition of the village. 


A village, the wajib-ul-arz of which gave a right of pre-emption to the 
co-sharers of the village over strangers, was divided into 3 mahals and 
no new wajib-ul-arz was prepared for any mahal. The co-sharer in one 
of the mahals purchased a share in, the other mahal in which plaintiff 
was a co-sharer, held that the pinti had no right of pre-emption. 
By partition the custom had x to exist or still prevailed. In 

. both cases the plaintiff could not succeed. Ifit ceased there was no 

right of pre-emption. If it still prevailed the defendant was entitled to 
pre-empt under it. Dalganjan Singh v. Kalka Singh, I. L. R., 22 All, 1, 
referred to. Badri Parshad v* Hashmat, Ali, 1 A. L. J. R., 33, not 
"followed. 

First APPEAL against a decree of Maulvi Maula Baksh, Subor- 
dinate Judge of Aligarh. 

Suit for pre-emption» 

The village in dispute was originally one mahal and under 
the terms of-the wajib-ul-arz a right of pre-emption was given 
to the co-sharers over strangers, the co-sharers having no such 
right intersé.- It Was subsequently divided by perfect partition 
into three mahals according to plaintiffs and four mahals acem‘d- 
ing to defendants. No new wajib-ul-are was prepared for any 
mahal. The defendant, a co-sharer in one of the mahals, pur- 
chased a share in &nother mahal. The plaintiffs alleged “that 
they were co-sharers in the same mahal in which the “property 
sold was situate and had a right of pr#emption over the vendees 
who were strangels to that mahal. The Court below dismissed 


the suié. 
Plaintiffs appealed. -e 
Kedar Nath (wath, him Lakshmi Narain), for the appellants. 


After the partition each,mahal was a distinet village and a 


co-sharer in one mahal còuld net be said to be a co-sharer in 
*F, A. 72 of 1905. 


kd 
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another. The plaintiffs had, therefore, a preferential right to 
th\ defendants who were strangers to the mahal. The plaintiffs 
and the vendors wee jointly responsible for payment of the 
Government revenue of the mahal in, which *the property sold 
was situate. There was no coparcenery® bond with the vender 
and the vendees. They were not co-sharers of the vendor *and 
eonsequently under the ferms of the wajib-ul-arz the plaintiffs 
had a right of pre-emption. 

Dalganjan Singh v. Kalka Singh, [1899] 1, at 12, 28. 

Badri Prasad v. Hashmat Ali, [1904]; 1 A. L. J. R., 33. 

v. . [1899] A. W. N., 19. 

He then proceeded to show that the village was divided, into 
three mahals and that the plaintiffs and the vendors were co- 
sharers in the same mahal. 

Motilal Nehru, for the vendees. The wajib-yl-arz was a record 
of custom. A custom could not be abrogated at the sweet will 
and pleasure of co-sharers. a could be abrogated there was 


. 


no right of pre-emption after}ihe partition. The point to be 
decided was whether the old cuwhtom existed. If it existed it was 
the old custom which was in favour of the co-sharers of the 
village. dt would be a misnomey to call it a custom and “then 
to say that it existed in% modified form. To hold that the custom 
came to an end with the partition would be to hold that a Collec- 
tor had power to put an end to an old custom. No co-sharer 
had aright of pre-emption over another co-shater of the village 
which could not mean a mahal. me eos 

Wazir Ali v. Bhairo Prasad. Footnote. A. L. J. R., 33. 

Auseri Lal v. Ram Bhajan, [1905] I. L.. R., 27 AlL, 602.0 

Sardar Singh v. Ijaz Hosein, [1906] L L. R., 28 AN., 614. 

Dalganjan Singh v. Kalka Singh, [1891] 1 at 10, 12» .e 


e Kedar Nath, in reply. The old custom was in favour ofco- 
sharers of the village who were jaintly responsible for payment 


of Government revenue with the vendors. After the partition 


the*plaintiffs were so responsible whereas the defendants were 
not. ° 

The judgment of the Geurt was delivered by 

Srantzy, C. J—The question involved if this appeal is con- 
cerned with the effect upon a custom of‘pfe-emption prevailing 
in a village of a perfect partition of the village, In the village of 
Kiyampur Bheria, situate in. the’ district of Etah, the following 
right of pre-emption arising by custom prevgited and was record- 
ed in the wajib-ul-arz, namely, “ if guy share-holder wishes to 
transfer his share by mortgage or safe, he shall do so first to the 
co-sharers of the village pand if any stranger causes the price 
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of the share to be entered in the document in excess of the 
real price in orde» to deprive the sharers of the village of tbir 
right, the proper price shall be determiaed by arbitration, or 
by the officer*for thee time being”. The village at the time of 
thfs wajib-ul-arz conststed of one undivided Mahal, but it was 
befere the sale, which has given rise to this litigation, divided 
by perfect partition into three Mahals. The plaintiff, Gobing 
Ram, is the owner of 5 biswas of one- of these Mahals; and the 
share which is the subject matter of the stit is the remaining 
5 biswas of that Mahal, which belonged to the defendant 
Lachmi Narain. The vendees are Masih Ullah Khan and 
Zansrul Hasan Khan, who purchased from Lachhmi Narain his 


-shave., No new wajib-ul-arzes were framed at the time of 


partition. The learned Subordinate Judge wrongly, we think, 
held that the village was divided into four Mahals, and that 
neither the plaintiff nor the vendees were co-sharers in the 
Mahal which was the subject matter of the sale, and that 
therefore the plaintiff and the d#fendants vendees stood on the 
same footing as regards preemption, and on this ground he 
dismissed the plaintiff's suit. 

It appears to us clear from he khewats that the vfllage was 
divided into three Mabals only, namely, Mahal‘Rafat Khan, consist- 
ing of 5 biswas ; Mahal Masih Ullah Khan, consisting of 5 biswas ; 
and Mahal 10 biswas of Chainsukh. This appears from the closing 
khewats for the’ years 1302 and 1305 fasli which have been 
proved. The mistéke of the learned Subordinate Judge arose 
from the fact that in the kkewat of the 10 biswa mahal, Hafiz 
Muhammad Rafat Khan is described as the mortgagee of the 
share consisting of 5 biswas of Lachhmi Narain, while Musammat 
Ratan Kunwar is described as the owner of the remaining 5 
biswas. This fact by po means establishes that the Mahal of 
10 biswas formed two Mahals. The learned Advocate for the 
respondents admitted this and was not able to support the wigw 
of the Court below. On the ground, therefore, on wkich the 
Oourt below dismissed the plaintwW’syplaim, the decree cannot 
be supported, butethe learned Advocate for the respondent 
contended that as the vendees were co-sharers in the village 
before the partitjon, they have the same pre-emptive rights in 
respect of every part of the villge as the plaintiffs. 

This raises the important question what is the effect of the 
perfect partition of a village upon aright existing by custom 
under which each ak in the village was entitled to 
pre-empt the sale to a stranger of any portion of the village. Mr, 
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Kedar Nath, on behalf of the appellants, contended that in a 
casAsuch as the present upon perfect partition ofa village into 
Mahals, only the co-sħarers in the Mahal, portion of which is 
sold to a stranger, can ‘preempt the sale, saifd that co-sharers 
in other mfhals have no right of pre-emptién whatever. n 

If this view be correct, the effect of perfect partitiow is 
undoubtedly to modify the,custum of pre-emption as it previously 
existed. The custom is no longer a custom whereby any 
co-sharer in the village is entitled to pre-empt the sale of any 
portion of the village area, but is split up into customs which 
restrict the right of pre-emption to the co-sharers in the limited 
area of the village portion whereof has been sold to a stranger. 
It appears to us that this cannot be; we think that the custom 
which previously prevailed must be treated either as subsisting 
in its entirety or else as having been abrogated by perlect 
partition ; that if the custom exists at all after partition it 
must be the old custom an& not modifications of the old 
custom. If the efect of partifion is to abrogate the custom 
entirely then cadzt quae stio. on the other hand, it continue 
to exist after partition, it cannot,twe think, do so ina modified 
form. A custom must be not Merely ancient but it must be 
continued uninterrupted, uniform, certain and definite. ° As 
Sir ARTHUR Srracuey, C. J., in the case of Dalganjan Singh -v. 
Kalka Singh(*) said in dealing with the record a custom of pre- 
emption in the wajib-ul-arz of a new mahal created by perfect 
partition, “it cannot be something absolutely new, or the word 
custom would be a misnomer. It must therefore be something 
which existed before the new mahal and before the partition, 
something therefore which existed in the time of the old mahal, 
which has survived the partition, and which is recognised as 
still applicable within the new mahal.” , 

We are unable to accept the view expressed by the learned 
Jutges who decided the case of Budri Prasad v. Hashmat Ali(*), 
so far af least as it applies toa right of pre-emption existing 
by custom. In that casewpoh the perfect partition of a village 
fresh wajib-ul-arzes were prepared for eacli? mahal, recording 
that each .mahal was to maintain a right’ of pre-emp tn ds set 
forth in the wajib-ul-arz applicakle to the whele village. The 
learned Judges held that such custom or contract, whichever it 
might be, must be held to be subject to su¢h modifications as 
are rendered necessary by the partijion. Brarr, J., in deliver- 

(1) [1899] LL. R., 22 AIL, p. 1. 
(2) [1904] A. L. J., Vol. 1, 33. 
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ing the judgment of the Court says, “Now such custom or Civiu, 
contract, whichever it may be, must be held to be subjecy to 1908. 
-such modifications as are rendered necessary by the partition. = 


It seoms to ‘us tl’ate the substantial and central modification Govinp Rax 


affected by that partition was that persons in each of the two eee 
malfals had ceased to be co-sharers in an unbroken village and Kuan. 
had not become and never were co-shagers in the mahals created Stanley, ( O.J. 
by he partition.” If the legrned Judges intended by this to me 
convey that a custom of pre-emption prevailing in a village can 
be regarded as liable to modification otherwise than by contract 
in the event of the village being partitioned so as .not any 
longêr to prevail in its entirety but in a modified form, we 
cannot agree with them. A custom is not, we think, capable of 
such an abrupt and automatic change as is implied in this 
language. We think that the old custom must be treated as 
prevailing in its entirety or else ag abrogated. 

It may be said that the cusf/m which prevailed in this case 
was one which gave right of pfe-emption to persons between 
whom there was the common bafid that they each owned a share 
of an*undivided village, awd thẹ when this common pond was 
‘severed by partition, the custom ceased tọ be applicable. If this 

, be so, then in the case before us the custom has ceased to be 
applicable and_no longer can prevail, and there having been no 
agreement enteral into on partition between the owners of the 
divided mahals as to pre-emption, the right of pre-emption no 
longer exists. If, on the other hand, the custom still prevails, 
then the vendeesrespondents stand on the same level as regards- 
pre-emption as the panni In either view the plaintiffs suit 
fails. e, e 

For these reasons we dismiss the appeal with costs, including 
fees in this Court on the highef scale. 

x Appeal dismissed. 
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Orin. PANNA LAL e. ° , 
1907. " versus ý . 
—— a 
Jan. 9. x CHAKKAN SINGH.* 

Knot, J. "Civil Procedure Code (Act hiv of 1882), Sections 244, 228—debree satisfied 

RICHARDS, J. —application by judgment-debtor for refund onthe ground of fraua— 





Jurisdiction of the Oourt. 


A Court to which a decree has been transferred for execution is 
competent to entertain an application, by a judgment-debtor, to the 
effect that when the decree was executed it was barred by timé and 
he paid in the decretal amount on account of the fraud practised 
upon him by the decree-holder in not mentioning the fact of a previous 
application being dismissed as barred by time, and esking for a refund of 
the amount paid by him. The jurisdiction of the Court does not cease by 
the fact that satisfaction of thì decree was entered and the execution 
proceedings had terminated. 

Mathra Das vy. Lachman Rang I. L. R., 24 All, 239 followed. 


First APPEAL against the ordek of C. D. Steel, Esq., District 
Judge of Shahjahanpur, reversirgs the order Babu Madho ‘Das, 
Subordinate Judge.  » 


Application for refund of money. 


The material facts appear from the judgment., 


Decree-holder appealed. , 


Iswar Saran (for Tej Bahadur Sapru), for the appellant. 
Govind Prasad (with him J. N. Chaudhri), for the respondent. 


„The judgment of the Court was delivered by ' i 


Knoz, J. “Kyox, J.—This appeal arises qut of an application made by 
— one Chakkan Singh to the Subordinate Judge of Shahjahanpur, 
unger the following circumstances :—Panna Tal, in whose favour 

a mortgage decree had been passed by the Subordinate Judge 

of Lucknow, on the 2nd of June, 1884, after certain attempts 
,made to execute the decree within the jurisdiction of the 

* Subordinate J udge of Lucknow, had the -decree transferred for 
execution to the Court of the Subordinate Judge of Shahjahan- 

* pur, on the 2nd of July, 1901. Of the 25th of July, 1901, Panna 
Lal applied to the Subordinate Judge of Shahjahanpur, to put 
the decree inexecution. This application was granted. Chakkan 


. Singh, who was a subsequent mortgagee, brought into Court the 
oF, A, F. O, No. 57 of 1906. 


. 
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full amount due under the decree. That amount was paid over 
to the decree-holdtr on the 20th of November, 1901, and the gase 
was struck off by the Court of Shahjahanpur as satisfied in full. 
On the 8th of Autust, 1905, Chakkan Singh applied for the 
d of the money’ so paid by him. In that application he 
stated that when Panna Lal applied for execution on the 25th 
of July, 1901, he did not mention in qolumn 6 of the form pref. 
cribed that he had made preyious application for execution to 
the Court at Lucknow, and that on the 17th of January, 1901, 
the previous application had been dismissed as time-barred. 
He alleged that he had only discovered this fraud on the 
part of the decree-holder when he-sued for contribution. The 
Subordinate Judge held that the decree had only been transfer- 
red to his Court for purposes of execution and report of satis- 
faction had been? sent to the Lucknow Court, there was no exe- 
cution case in his Court, and he cogld not entertain an application 
for refund. We do not know whether by these words the Subor- 
dinate Judge of Shahjahanpur nt that the certificate requir- 
ed by section 223 of the fact of Batisfaction had been sent to the 
Cowst at Lucknow. In the vieyfwhich we take upon the authori- 
ty cited to us, this point is not nfaterial. Chakkan Singh appealed 
front this decision to the District Judge of Shahjahanpur, who 
held that the Subordinate Judge of Shahjahanpur was still seized 
of the case, and under section 244 of the Code of Civil Procedure 
had jurisdiction to decide the question raised by Chakkan 
Singh, as being a° question relating to the execution, discharge 
or satisfaction of the decree. He accordingly remanded the 
proceedings to the Subordinate J udge for datermination on the 
merits. This is the order under appeal before us. Two points 
were argued before us on behalf of the appellant. The first 
was to the effect that as satisfaction of the decree had been 
entered and the execution proceedings had terminated, the Court 
at Shahjahanpur had no jurisdiction. On the authority? of 
Mathura Das v. Lachman Ram('), we have no optiom but to 
hold that this plea fails. : ` . o 
The next point tontended was that the case having been 
transferred, the Shalyj#hanpur Court had no power to go behind 
the order of tr angfer or to consider any matter that had happened 
prior to the date of the transfer. Section 228 of the Code of Civil 
Procedure lays dowp that a Court executing a decree sent to it 
under chapter XIX, has the same powers in executing the decree 
as if it had been passed by itself. dt can hardly be contended 
(1) [1902] L L. R., 24All, 239. 
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that the Lucknow Court could not have considered the effect of 
thé previous order dismissing the applicatidh as time-barred. 
If that Court could consider it, the Court at Shahjahanpur had 
also power to consider and determine it, i .,°the mere fact Ro: 
transfer for execution in our judgment akes no difference. + 
We dismiss the appeal with costs which will in this Court 
include fees on the higher scale. . 
. ° Appeal dismissad. 


RAM NARAIN DUBE 
VETVEUS e 
Tur SECRETARY or STATE ror INDIA * 


Regulation V of 1799—Sestion 7—Suit against Seorotary of State before 
the property of a deceased vested in him—premature, 


A District Judge, purportinto act under section 7 of Regulation 5 of 
1799, took possession of the propfrty of a deceased person whose property 
was not claimed by any person. fA -creditor of the deceased brought a 
suit for recovery of his dues sgaitst the Secretary of State. Held that the 
liability of the Secretary of State Goes not arise, unless property vests in 
him uder the Hegulation. 


APPLIOATION TO REVISE an order of A. Rahman, Esq., Juckge of 
the Court of Small Causes at Benares. 

Suit for arrears of house rent. e 

The material facts appear from the judgment. 

The Court below dismissed the suit. 


Plaintiff applied for revision. 3 


Gokul*Prasad, for the applicant. £ ° 

A. E Ryves, for the opposite party. 

The judgment of the Court was delivered by 

elanox, J—Ram Narain Dube, the petitioner inthis case, 
brought a suit against the Secretary of State for India in Council 
in the Court of the Judggof Small Causes at Benares. It appears 
that one Musammat Janki was the tenant of Ram Narain. Janki 
died intestate, so it is alleged, leaving personal property. No 
claimant to the property having come forward, the Distritt Judge 
of Benares, under the authorit# vested in him by section 7 of 
Regulation V of 1799, took temporary care of he property. Janki 
was the tenant of Ram Narain Dube, and at the time she died, 
was, according to Ram Nargin Dulke, in debt to him for’ certain 

2 Civil Revision No. 27 of 1906. 
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arrears of house rent. It is for the recovery of this house rent Omir. 
that a suit was instituted in the Court of Small Causes. The 1907. 
suit was defended on the ground that the Secretary of State was —— 
not the owner 8f the*pypperty at the time the suit was brought and oot 
was not in possession of the property. The learned Juglge held v 


THE BEORETARY 
thateuntil the period prescribed by the Regulation expired, the ae Seine Con 


property did not vest in the Secretary of State and he could noty INA. 
be held liable for any debt. He accordingly dismissed the suit. Se a 
In revision it is here contended, that as undér the Hindu Law Kion J. 
upon the failure of heirs the property of a deceased person im- 
mediately escheats to the Crown, the Secretary of State must be 
taken to be in possession of the property. In onr opinion the 
learned Judge is right, the liability of the Secretary of State does 
not arise until he has taken possession of the property. This 
date has not beea reached. We do not understand why Ram 
Narain Dube did not as creditor apply to the District Judge for 
Letters of Administration. Had Be done so, he could have paid 
out of the assets the debt due to himself and he would not have 
been obliged to wait for the expfry of the period prescribed for 
giving notice to the Secretary offState of his intention to sue. 
This application is clisinissed wi8h costs. 2 

e e . . . . 

Application dismissed. 


: SRle RAM AND OTHERS Cryin. 
VETSUS . 1907. 
HET RAM.® - Jan. 15. 





° , 
Limitation Act (XV of 1877), sections 7, 8 and article 178—ntinority of Knox, J. 
deores-holders at the date of application for an order absolute, effect df Ricuarns, J. 
—step in aid of execution—frash start. ee 


A decree for sale was passed on foot of a mortgage in 1886. In 1889, . 
after the death of fhe original decree-holder, bis minor sons mad%*an 
application for an order absolute. More than 3 years after 4889 they 
made an applicajion for execution, but yhen two had attained majority i 
and one of them wes still a minor, keld that the decree was not barred by 
limitation. The application of 1889 was a step in aid of execution and 
gavda now start to the period of limitation. The sons being minors at 
that date could claim the bengfit of section 7 of the Limitation Act. 
Zamir Hosan v. Sundar, I. L. R., 22 AJL, 199, followed ; Bhagat Behari 
v. Ram Nath, 2 & L. J. R., 453, distinguished, and Baldeo Prasad v. Ibn 
Haidar I. L. R., 27 All., referred to. 


3 
e E. S. A. No. 664 vf 1906. 
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Givin, EXECUTION SECOND APPEAL against the order of W. F. Kirton, 

1907. Esq., I.C.8., Additional Judge of Moradabads affirming the order 
EA of B. Bans Gopal, Mansif of Bijnor. 

RI NAH 


v, A decree nisi under section 88 of the Transfer of Property Act 
Her Rau, was obtained by one Sukh Lal on 11th May, 1886. The usaal 
six months were given to the judgment-debtor to pay the mfdney. 
\Sukh Lal died in 1888 and was succeeded by his three minor 
e o sons. These song through their mother put in an application on 
20th April, 1889, but the application was struck off for default of 
prosecution. ‘The next application under section 89 was put in 
on Ist October, 1904. One of the sons attained majority and 
obtained certificate of guardianship for his minor brothérs in 
1891. The judgment-debtor objected that the application in 
question was barred by limitation. 


e 
Both the Courts below upheld the objection. 
` 
Decree-holders appealed. 


Tej Bahadur Sapru (with fim Braj Narain Gurtu), for the 
appellants, contended that the}ppplication was not time-barred. 


[Rioumps, J.—Time had b to run from 1886, and no 
application was made fill 1904. Obviously it is time-barréd.] 

Zamir Husain v. Sundar, [1899] I. L. R , 22 AIL, 199, ° 
was relied upon, and it was argued tbat as no discharge could 
be given by the adult brother in consequence df the minority of 
the two others, the application of 1889, which could not be for 
anything else but for an order absolute, would give the minors 
a fresh start, and the application would be wifin time. It was 
assumed in the Courts below that that applicagion was one 
under séction 89 of the Transfer of Property Act. He refer- 


red to 
Jiwan Ram v. Ram Sarup Ram, [1904] I. L. R., 27 AML, 67, 
° Rungiah Gounden & Co., v. Naiyappa Row, [1903] L L. R., 26 Mad., 780, at 
7990. 
Godu Ham v. Ram Swarup, [1904]. 1A LJ. R., 4070 
s Sarat Chandra Chaudhri for (J. N. Chaudri), for the respon- 


dent, submitted that the application wag barred inasmuch as 
time had already begun to run against the father of thé minors. 
An application for an order absolute was an application in exe- 
cution and the article of the Limitation Act which governed 
such an application would be article 178. ° 

Ali Ahmad v. Naziran Bibi, [1902] L L. Bt, 24 AIL, 542. i 

Udit Narain v. Jagan Nath, [1904] 1 A. L. J. R., 15, 
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and should have, been made six months from the decree under 
section 88. 

The Fall Begch case relied on was distinguishable in that 
there was a joint decreé, and time had not begun to run against 
any of the decree-holders. If there had been a joint decree, an 
application by one of the decree-holders would operate in favour 
of all, and as in that case the application had been made by one 
of them, the bar of limitation wes saved. It would indeed be a 
serious anomaly ifthe Court had held that the minor decree- 
holders could avail themselves of the benefit of section 7 of the 
Limitation Act, and the adult decree-holders were barred: The 
decree’in that case had been made absolute and before time 
began to run for the next application, by operation of law 
persons had come in against whom time would not run. In the 
present case the decree bad been obtained by the father alone, 
and he was fully competent to applWfor an order absolute. The 
subsequent disability of the sons would not avail them under 


section 9 of the Act. They should) have followed up their appli- ` 


cation of 1889 and not remained qfiet for such a length of time. 
Bhagaé Bihari Lal v. Ram Nath, [1905] È. L. Re, 27 AIL, 704. 
_ Nandan Prasad v. Raghbar Dial, [1904] 1 A. L. J, 1882. 
[Rioftarps, J.—Would not the next application be a step in 
did of execution and be regulated by article 179, clause 4 ?]. 
According to the ruling in 
Baldeo Prasad v. Ibn Eaidar, [905] I. L. R., 27 AlL, 625, 
that would be so. ° 
[Rromarns, J.— hen the application is in time, as the minors 
would get a fresh start from 1889, and time would not run 
against them.] °- 


Tej Bahadur Sapru was not heard in reply. 


The following judgments were delivered 


Kxox, J.—This seeond appeal arises out of a decree grantee 
under section 88 of the Transfer of Property Act in favSur of 
Sukh Lal, father of. the present appellaats as against the judg- 
ment-debtors, who arg respondents. The decree was given on 
the 11th pf May, 1886.*° Sometimes in June, 1888, Sukh Lal 
died leaving him surviving the three appellants, who were all 
minors at that time. On the 30th of April, 1889, these three 
sons still minors made, an application for execution. The file 
connected with these proceedings has been destroyed, but the 


parties and the Court have proceeded*upon the assumption that — 


it was an application for an order absoPate and it is difficult to 
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see that it could have been for anything else. Since that date 
up to the Ist of October, 1904, no further ‘proceedings appear ` 
to have been taken by the decree-holderg> Bath the Courts 
below held that article 178 of the second Schedule of the Indian 
Limitation Act governed the present application and furtlter - 
that as time had begun to run in the life-time of Sukh Laf, the 
application, out of whh this- appeal has arisen,, was time- 
barred. In appeal before us it is*contended that even assuming 
that time had begun to run during the lifetime of the appel- 
lant’s father, the steps taken in 1889, saved the decree from 
becoming time-barred. Our attention was called to the Full 
Bench ruling in Zamir Hasan v. Sundar(') in support of this 
plea. The learned vakil for the respondent addressed a very able 
argument to us in which he tried to distinguish the present case 
from the Full Bench ruling just quoted. He pointed out that 
the right to apply accrued wn the 11th of November, 1886, and 
time began to run within three years as prescribed by article 178 
of the Limitation Act. It id true, he argued, that the sons of 
Sukh Lal did apply for an ord¥r absolute, but after that they 
took no Quther steps. Article 148 was the article which govertied 
limitation for an ordereabsolute and as time bad begun to run 
against Sukh Lal, subsequent disability of minority would be, 
no stop. It would appear to me that the application made on ` 
the 30th of April, 1889, being as this Court has frequently held, 
a step in aid of execution, time began%o run, if I may use the 
expression, “anew” from that date. At that date all the 
present appellants who were then minors wew entitled to make 
the present application. The youngest Ram Ratan is still a 
minor and can sue up to a period within three ‘years after his 
‘disability has ceased. That time has not yet arrived. 

Riomarps, J.—In my judgmeft this appeal- is concluded = 
the decision of the Full Bench in the case of Zamir Hasan. 
Ih'that case a decree had been made in favour of two decree- 
holders. The decree was for sale upon a mortgage which was 
subsequently made absdtute. and then one of the decree-holders 
died. An application for execution Was made by the widow of 
one of the deceased decree-hoders and the Full Bench held that 
this application saved limitation and enabled fhe minor children 
of the deceased decree-holder to take advantage of section 7 of 
the Limitation Act after they attained mafority. In the present 
case the decree was made in favour $f Sukh Lal. What*must be 


taken as an application to make the decree absolute was made in 
(1) [1899] I L. R., 22 All, 199. 
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1889 by the sons of Sukh Lal and this application was within 
time. It seems tome that the present case is on all fours with 
the decision of the Full Bench. It is s&id that there is some 
apparent conflict Besween the Full Bench decision and ‘the 
decision of this Court, to which I myself was a party, namely, 
Bhagat Behari Lal v. Ram Nath(*). In that case a decree 
having been made in favour of one, Baij Nath, the decree? 
was made’ absolute on the 2ist of March, 1896. On Decem- 
ber llth, 1897, Baijnath died leaving the respondent Ram 
Nath a minor as his heir. The Court held that as time had 
begun to run in the lifetime of Baijnath, the respondent could 
not take advantage of section 7 of the Limitation Act. It is 
only necessary to point out that in that case there was not, as 
there is in the present case, and as there was in the Full Bench 
case, an applicatio, within time. This application as has been 
already pointed out in the judgmgat of my learned brother is 
an application, which is a step in aid of execution. It was 
decided in the case of Baldeo v. [bn Haider(*) that although the 
first application to make absolute an order for sale under section ° 
89 of the Transfer of Property Act is regulated by, Article, 178 
that application is nevertheless a step in aid of execution and the 
subsequent application will be regulated by article 179 clause 
(4) of the second schedule of the Limitation Act and not by 
article 178. For these reasons I concur with the judgment just 
delivered that the ‘present gppeal must succeed. 

The appeal be decréed and the decrees of both the Courts below 
be set aside and these proceedings be remanded to the Court of 
first instance through the lower appellate Court under section 362 
of. the Code of Civil Procedure with directions that the Court 
of first instance re-admit them on the file of pending proceedings” 
and dispose of them according éo law. We make no order as 
to the costs of this appeal or the costs hitherto. 

8. 0. 0. : : Appeal allowed.” 
(1) [1905] 2 A. L. J. R., 453. : 
(2) [1905] LL. R., 27 Alb 625, 
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PRIVY COUNCIL, « e 
JONNALAGADDA VENKAMMA® AND ANOTHER ; 


Versus 
\ JONNALAGADDA SUBRAHMANIAM AND ANOTHER. 
Hindu Law—adoption—authority of hwsband—consent of kinsmen on P 
the basis of that authority—authority not proved—consent of no avail, 

The first appellant representing that she had obtained the consent of her 
husband, before his death, to adopt a boy to him, obtained the consent 
of some of the remote kinsmen to the adoption of the second appeljant. 
She did not obtain the consent of the respondent who was one of the 
nearest reversioners. Held that the consent actually obtained was given, 
not in the exercise of an independent judgment on the expediency of the 
proposed adoption, but as a ratification of the ‘husband's authority, 
which had been found to be »pn-existent ; also thatthe omission of the 
widow to ask for the authority of the respondent had not been justified ; 
the adoption was therefore invalid. 


` ÀPPRAL from a decision of the, Madras High Court reported 
in I. L. R., 26 Mad., 627. f 
Sr i ‘ l 
The material facts appear from the judgment. 
The respondents did not appear. . 


The judgment of their Lordships was delivered by 

Lorp RogsertsoN.—The question in this appeal is’ of the 
validity of the adoption of the secon appellant by the first 
appellant. That a form of adoption was gone through may be 
assumed ; but the first respondent has obtamaed the decree 
appealed against, which declares the nullity of that adoption, 
on, the ground that the first appellant, who is: ‘the widow, 
had not the requisite consent of her deceased husband or of his 
kinsmen. 

The suit was brought in the District Court of Kistna ; and, 
in that fourt, was dismissed with costs. ° This decree was 
reversed with costs by ihe High Court of Madras, on 18th 
February, 1903. 

The deceased Ramayya was a Brahman and was separate in 
estate from his kinsmen. He died without issue in 18% ; ; and 
his widow, the first appellant, suceeeded to his* property. ' The 
respondents, who are cousins of the deceased, are the nearest 
reversionary heirs to the estate. They arg ‘livided brothers, 


- the second respondent being the eldes and they are the nearest 


kinsmen of the deceased, , The second respondent, before the 
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alleged adoption, executed a deed purporting to authorise it, Pievy Counor 
and certain renfoter kinsmen also signed this deed. The first 1908. 


respondent was not asked for his content and never gave it. a) 
The alleged adoftien took place on 20th April, 1900. plea 


* One of the most “important facts in the case is that the first v. 
appellant, the widow, at the time of the adoption and in her ey 
defence to this action, asserted that her husband had before fis — 
death given her, orally, permission to take a boy in adoption. poo 
Both Courts have held that this has not been established in 
evidence. It is only as a second and corroborative authority, 
that the first appellant obtained the deed of consentavhich has 
béen mentioned. This failure of the appellants to prove the 
husband’s authority enters deeply into the question about kins- 
men’s consent, for it cannot be disputed that the first appellant, 
in obtaining such consent as she did, represented herself to have 
received her husband’s authority. Accordingly the respondents 
rely not merely on the absence of the consent of one of the two 
nearest kinsmen, but on the consent actually obtained having 
Been given, not in the exercise of an independent judgment on the 
expediency of the proposed adoption, but rather as the ratification 
of what must now be taken to be the non-existent authority of 
the deceased husband. This is the view taken in tho judgment 
appealed against, and in their Lordships’ opinion it is sound. 


It is unnecessary to re-stato the law as to the persons whose 
authority is required fdr adoption, for the appellants’ case fails 
in the quality of the consent actually obtained. But in their 
Lordships’ judgment, the appellants have failed to justify the 
widow in omitting to ask for the authority of a person holding 
80 important a position in the family as did the first respondent. 
She defends herself by saying that she knew he would refise ; 
but she is not entitled to say*so, and to consult him was essential 
to her obtaining the mind of the kinsmen on this family question. ° 
In truth, however, her couduct in this particular goes to Yrove, 
along with the other facts, that tho mind of the kinsnfen was not 
what she was in *search of. The corfsent which she asked and ° 
obtained was ratification of the authority already given by the hus 
band,*for this is expressly stated in the written consent on which 
the appellants found their cage. It is impossible for the appellants 
now to set up this as an independent ground of defence. Even” 
ifthe first respoud&nt had been consulted and had consented on 
the same footing as the otkers, there is absent from this adoption m 
the independent approval of the hatural advisers of the widow. 
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But the failure to consult one of the two nearest kinsmen has not 
been justified. . `’ 

Their Lordships wll humbly advise His Majesty that this 
appeal ought to be dismissed. The respoiftients not havage 
appeared, there will be no order as to cost&. 


Solicttor for appellant—D. Grant. 


Appeal dismissed. 


RAM KISHUN SHASTRI 
versus 


- KASHI BAL* 


° ; 

Limitation Act (XV of 1877), section 12—time requisite for obtaining 

copies—purpose for which pies obtained—application by authorised 
agent or appellant. 


The words of section 12 of the Limitation Act are general. The tjme 
requisite for obtaining copies of decree and judgment should be excluded 
from the computation of time. It is not necessary that the application 
for copy should be made by the appellant or by some duly authorised 
agent, nor is it necessary to show for what purpose the copies werg ob- 
tained. 


AppraL under section 10 of the Letters Patent against a judg- 
ment of Knox, J., reversing a decree of F. J. Pert. Esq., District 
Judge of Benares, confirming a decree of Babu Hira Lal Singh, 
Muneif. 

The materials facts appear from the following judgment of 

Knox, J.—The sole question which has to be éonsidered in 
this second appeal is whether the words used in section 12 of 
the Limitation Act No. XV of 1877, namely, “ the time requisite 
for obtaining a copy of .the judgment on which the decree 
appealed against is founded” and the similar words in the 
preceding paragraph, namely, “ ‘the time requisite for obtaining 
a copy of the decree appealed against”, refey only to cases in 
which the person appealing has in pergon or by a properly 
authorised agent applied for the copy of the judgment or*decree. 
The date of the decree is the 30th June, 1904.° The defendant 
apparently left it to her vakil to obtain a copy of the decree and 
of the judgment. It may fairly be inferred* that her object in 
obtaining the copy of the judgment’ and decree was, as the 

* L, P, A. No. 50 of 1906. 
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lower appellate Court has found, to consider whether an appeal Givin. 
should or should dot be filed. The appellant’s vakil left the 1907. 
matter in the hands of his clerk, who appMed for a copy of the -~ ' 


decyee and judgmehteon the 5th of July, 1904. The copies ae area 
applied for were not prépared until the 18th of July, 1904. The v. 
real feason for the delay was, not that ostensibly given by the Basm Bar. 
copying department, but, as the learngd Judge points out, thes” Knoz, J. 
fact that the decree was not drawn up until the 16th of July. — ~e 
Notice of the copies being ready was posted on -the 18th July. 
It is allowed and properly allowed that if the application had 
been made by the appellant herself or by her vakil or by some 
recoghized agent, she would have been entitled to the whole of 
the 14 days that were requisite in this case, for obtaining -the 
copies of the decree and judgment. The lower appellate Court 
-has, however, refudéd to grant any portion of this time, holding 
that the appellant is only entitled tp get the benefit of the time 
taken in preparing the copy of the decree, when the copy is 
applied for by herself or on her behalf and with the intention 
of appealing. This view taken by the learned Judge is attacked 
in thie appeal before me. In support of it the learned vakil for 
the respondent has called my attention to a case— Rafnamurthi 
Aiya” v. Subramania Aiyar(’). The view taken by the lower 
Appellate Court is undoubtedly supported by the ruling cited 
above, but the judgment in that case is one which assigns no 
reason of any kind whatever for the opinion expressed therein, 
and with all due deférence to the learned Judges who decided 
that case, I am not prepared to read into section 12 of Act 
No. XV of 1877) the words “when the copy is applied for by 
the party appealing or on his behalf and with the intention of 
appealing.” .The Limitation Act is an Act which takes away 
existing rights, and the language of such an Act should be very 
carefully construed. In the present case it would be inconsistent 
with the language of the section to hold that because be 
appellant left this matter to her vakil and the vakil left at to his 
. clerk that she is to be deprived of the etime which she would A 
otherwise kave got, Ħif she had signed the application herself « 
and. hanged it over tœ the same clerk for presentation to the 
Munsarim. Indeeg, the danger of holding this view is in the 
present case accentuated by the fact that the decree was not -° 
ready until the 16the gf July, and the lady would have had only 
14 days instead of 30 days, if the time occupied in preparation 
of the decree be not allowSd to her. The appeal therefore 

(1) [1902] XII, M. L. Je, 385. 
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prevails. I set aside the decree of the lower appellate Court 
upon this preliminary point, and remand the case under section 
562 of the Code of*Civil Procedure, to that Court with directions 
to re-admit the appeal to its original number of "pending appeals 
in theegister, and to dispose of it according to law. oe will 
follow the event. 

The plaintiff appealed under section 10 of the Letters: Patent. 


Tej Bahadur Sapru, for the appellant, submitted that the time 
requisite for obtaining copies could be deducted only in favour 
of the party applying for copies with a view to’appeal. He re- 
lied bn P 

Ramamurthi Aiyar v. Subarmania Aiyar, [1902] 12 Mad. L. J., 385. 

The respondent was not represented. 


The judgment of the Court was delivereé by 

STANLEY, C. J.—We agage with the learned Judge of this Court 
in the conclusion at which he arrived. We think that it would 
be unduly restricting the language of section 12 of the Limitation 
Act if we were to hold, as did the lower Court, that the eappli- 
cation for a copy of the judgment must necessarily be by the 
appellant or some body proved to have been acting in the mat- 
ter as her agent. The language of section 12 is very general. 
It provides that the time requisite for obtaining a copy of the 
decree shall be excluded in the computation of time. The sec- 
tion does not say by whom the copy js to be “obtained, nor does 
it introduce the words, which have been suggested as necessarily 
embodied in the section, showing that the copy must be obtained 
for the purposes of an appeal. We dismiss the appeal with 
costs. Ki 

J. B. L. ` Appeal dismissed. 
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DAMMAR SINGH. AND ANOTHER 
. , ° versus 
PIRBHU SINGH AND ANOTHER.® | 


Givil Procedure Code (Act XIV ef 1882), section 443—violation of the 
provisions of —trregularity—deeres against guardian, ad litem, other 
than certificated guardian, 

The violation of the provisions of section 443 of the Code of Oivil 
Précedure by a Cotrt is merely an irregularity, and, as such, does not of 
itself vitiate either a decree passed in a suit ora ‘sale consequent upon 
sach a decree. 

Where therefore@he mother of certain minor defendants was appointed 
their guardian ad litem when there Wagye certificated guardian, and a 
decree was passed against the minors and their property was sold in exe- 
cution of the decree, held that the decree and the sale were not void. 

SEGOND APPEAL against the decree of Babu Madho Das, Sub- 
ordinate Judge of Shahjahanpur, confirming a decree of, the 
Munsif of Shahjahanpur. . 

The dacts of the case are as follows:*-Pirbhu Singh and 
awother had sued Dammar Singh and Shib Sahai as minors 
and had their mother, Musammat Rukmina Kunwar, appointed 
their guardian ad “litem. At the time one Jhunni Singh was 
the certificated guardian of Dammar Singh and Shib Sahai. A 
decree was passed in that suit, in execution of which a 74 
bigwa share in a village was sold and purchased by the decree- 
holder. Dammag Singh and Shib Sahai brought the present 
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suit for setting aside that decree and the sale held thereunder | 


on the ground that the guardian ad litem being their mother, 
who could not legally be appointed a guardian in the presence 
of a certificated guardian, they were not properly represented, 
. in the suit. The defence was that the plaintiffs’ mother was 
their legal guardian, and that the defendants had no knowledge 
that Jhunni Singh was the certificated guardian and that she 
also had a share in the.estate: The Court of first instance 
_ decreed thé suit with regard to rd share but dismissed it with 
regard to 4rd share, which the Sourt held was the share of 
-Musammat Rukmina., „Both parties appealed. The lower appel- 
late Court dismissed the pae suit in toto. The plaintiffs 
appealed. 
* 6, A 1214 of 19054 


156 
Civi. 
1907. 
—— 
Daumar Sines 


Prapav Sinan. 


Stanley. O: J. 


- æ o 


HIGH COURT. [A L. J.R. 


J. N. Chaudri, for the appellants. 


Mohammad Iskaq, for the respondents. 


The judgment of che Court was delivergdby ° 


Stanuex, ©. J.—We think that the View expressed by the 
learned Subordinate Judge is correct. There is no doubtehat 
‘jn appointing the mother of the minors as their guardian ad_litem 
when there was already a certificajed guardian, the Court acted” 
in violation of the provisions of section 443 of the Code of Civil 
Procedure. That section provides that where an authority 
competent to appoint a guardian was appointed or declared a 
guardian or guardians of the person or property or both of the 
minor, the Court shall appoint him guardian ad litem, unless 
it consider for reasons to be recorded by it that some other per- 
son ought to be so appointed. It does not appear in this case 
that the Court did consider¥hat any person other than the cer- 
tificated guardian, ought to be appointed, for it is admitted that 
no reasons for the appointment of the mother as guardian were 
given in the order passed by the Court appointing her. In fact 
it would seem that the Court was ignorant of the facte that 
Jhunni Sigh had already been appointed a certificated guardian. 
It is contended before “us that the appointment of the m8ther 
was illegal, and that in consequence of this illegality the decree 
passed in the suit and the sale consequent upon the decree 
are nullities. We are not aware of any, authority for such a pro- 
position. We are disposed in the absence of authority*to hold 
that the violation of the provisions of section 443 by the Court 
is merely an irregularity and, as such, does not of itself vitiate: 
either a decree passed in a suit or a sale consequert upon such 
decree. For these reasons we concur in the finding of the lower 
appellaic Court and dismiss tha appeal with. costs, including 
fees in this Court on the higher scale. 
bo. L. + Appeal dismissed. 
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PARBEU NARAIN SINGH 
e versus 


: ” BALDEO NARAIN.® k 
Teansfer of Property Act (IV of 1882), section 90—mortgage of occupancy 
. rights —rights not saleable—personal decree not given. P 
~ The remedy given by section 90 of the Transfer of Property Act is an 

« extraordinary remedy and shold be applied with great care and jealousy. 

Where, therefore, an occupancy holding was mortgaged to the plaintiff 
who could not sell it in execution of his decree, held that a personal 
decree against the mortgagor should not be given, the mortgagee not 
having sold the property mortgaged. Kedar NaN, Chandu, I. L. R., 
26 All., 25, distinguished. 

SECOND APPEAL against the decree of G. A. Paterson, Esq., 
District Judge of Benares, confirming an order of Babu Hira Lal 
Singh, Munsif. P 

Application for a decree under section 90 of the Transfer of 
Property Act. 

The facts of the case are as follows :—Baldeo Narain mortgaged 
cer tain occupancy holdings to the appellant, the Maharaja of Bena- 
res, who obtained a decree for sale of the mortgaged property. The 
decrge was made absolute. But the property mortgaged could not 

ebe sold. Thereupon the mortgagee applied for a decree under 
‘section 90 of the Transfer of Property Act. The Courts below dis- 
allowed the applieation. The mortgagee decree-holder appealed. 

The appeal came gn for hearing before Knox, J., who remitted 
the following issue for trial :—“ Whether or not the mortgaged 
property was bfe property of the respondent mortgagor at 
the time of the mortgage and whether or not he had any 
subsisting interest therein, when the application was made under 
section 90 of the Transfer of Property Act”. 

The return made by the lowef appellate Court was as follows: -- 
“The property mortgdged is an occupancy holding of which 
the mortgagor was*not thé tenant at the date of the ‘ast 
settlement, nor is at the present day. From the former date 
until now, the holding has been in th® possession of the same 


family, of which the „mortgagor is nota member. Occupancy ` 


rights net being transferable, the mortgagor cannot have had 
any rights in this*holding, either at the. date of the mortgage or 
at the date of the application under section 90”. 

Gokul Prasad (witlt him Sundar Lal), contended that it being 


i impossible to bring the méytgaged property to sale, the decree- 
èF. S. A. No. 298 of 905. 
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- holder should be given a money decree under section 90 of the 


Transfer of Property Act. Every mortgage garried with it a 
personal liability for payment of the debt. He relied on 

Sheo Prasad v. Beharilal, [1902] I. L. R., 25 All, 79, . f 

Ghaffar Hasan Khan v. Muhammad Kifayatiligh Khan, [1905] 2 A. Le a: 
R., 413. S. Ò., L L. R., 26 All, 25. 

Ghidhin Abbas v. Hoy Khan, 1 Nagpur Law Reports, page 39, 
‘mentioned in Gour’s Transfer of Property Act in which the 
identical point was involved. e ED 

The respondent was not represented. 

The following judgment was delivered by 

Knox, J.—The finding to the issue sent down is to the effect 
that the property martgaged is an occupancy holding, of which 
the mortgagor was not the tenant at the date of the last settle- 
ment, nor is at the present day. The result is that the appellant 
finds himself with the property mortgaged to *him, which so far 
as he is concerned, is non-eMstent and which he serisinly can- 
not bring to ale The learned Vakil, who appears for the 
appellant, cannot refer me to any ruling which goes so far as 
to say that an order may be granted under section 90 of the 
Transfér of Property Act, where no property has been ptt to 
sale, because from no, fault of the mortgagee the property 
mortgaged to him cannot be brought to sale. The remedy given 
by section 90 is an extraordinary remedy and must, therefore, be 
applied with great care and jealousy. In the, present case it 
does seem an hardship that the mortgagee is deprived of his 
security from no fault of his own, and i$ now barred from 
enforcing a personal remedy in the ordinary way. The learned 
Vaki asks me to apply the principle laid down by ArxMay, J., 
in Kedar Nath v. Chandu (') where at page 27* the learned 
Judge remarks as follows :—“ In the present case the respondent 
brought to sale the whole of the mortgaged property, which he 
could sell and has thus exhausted his rights under the order 
absotute ”; and further on adds :—“ It appears to me that on this 
state of facts it would be in the highest degree inequitable to refuse 
him a decree by which alene he can recover from his judgment- 

¢ debtors the unpaid balance of money which théy owe him.” But 
the procedure adopted by the decree-holdér ‘in that case yvas one 
which could be brought in harmony with sectians 88, 89 and 90 
of the Transfer of Property Act. the present case it is not so. 
It seems to me I have no alternative but to dismiss the appeal, 
but without costs, as no one vie g for the respondent. 

J. B. L. Appeal dismissed, 

(1) [1903] B L. R, 26 AIL, 25, 
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. . * e « DAYA KISHEN l Cym. 
° ai 
d versus i 1890. 
y —— 
DHARAM DAS.* | 2 May 30. 
Arbitrator, holding private gnd secret enquiries —misconduct. Enor, 0. 


An arbitrator making private enquiries is guilty of legal miscondnet Bropgurst, J. 


for which an award is liable to be set aside. 
APPEAL from an order of H. G. Pearse, Esq., I.C.8., «District 
Judge of Agra, setting aside a decree of the Munsif of Agra. 


A suit was referred to arbitration and an objection was taken 
to the award filed by the arbitrator that the arbitrator was 
guilty of misconduct inasmuch as þe had held apart from his 
public enquiries private and secret enquires the result of which 
had not been recorded by him. The Munsif held that holding 
private enquiries did not amount to misconduct on the part of 
the arbitrator and gave a decree to the plaintiff in terms of the 
award. The District Judge on appeal set aside the gward and 
remanded the suit. . ° 


e The plaintiff appealed to the High Court. 
Jogendranath Chaudr, for the appellant. 
Sundarlal and Rajendfanath Mukerji, for the respondent. 


The judgment of the Court was delivered by 

Enar, C. J.—%t was a misconduct of the arbitrator, We do not Edge, O. J. 
say that it wag in this case moral misconduct but it was legal R 
misconduct or his part to make private enquiries and to makp 
his award on information which he had privately obtained which 
the parties had not got opportunities of checking. We dismiss 
the appeal with costs. z . 

Appeal dismissed. 

#F. A. F. O. No. 18 of 3890. 
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Givin. - RAM SARUP ° ° : 
1906. $ bersis : : 
y : e 
Dec. 22. s RAM DEI anD orgers.* 
AAT, | C.J. Hindu Law—deeree against a widew—reversioner when and how bound 
Boraitr, J. — Limitation Ast (XV of 1877), art. 125, sch. [1—collusive awtrd, 


aman’ dividing property—alienation—limitation governing the suit. 
A decree, passed on an award against a Hindu widow, in a case, where 
ther has been no trial in open Court, bat which is based on agreement 
between the parties,is not binding on the reversioner. s 
A widow, who had inherited property from her husband, disposed of the 
property not by transfer but by the device of appointing an arbitrator 
formally to divide the estate into four lots and thus ‘having an award made 
on which a decree was passe(wmaking over the four lots to four different 
persons, held that such an act amounted to an alienation as contemplated 
by article 125, schedule II, Limitation Act, and twelve years’ limitation 
would govern the suit. 


Sheo Singh v. Jeoni, [1897] J. L. R., 19 AIL, 524 followed. è 


First AppeaL from the decree of C. Steel, Esq., District 
Judge of Shajahanpur. ° l . 


Suit for declaration of right. 


The following genealogical table is material :e— 
omen RAM.” a} 








| 
ma Lal Badri Prasad Ganga Ram’ °- Ram ka 
died sonless (died childless (died childless 
1883. 1877). 1874). Pa 
e=Ram Dei = Parbati = Kausilla 
(defendant). ' (defendant). (defendant). 
| 6 
í Brij Lal= Kirpa f | Jee 
(died 1896). í A ) 
Ram Sarup (plaintiff). Kanhai Lal (defendant). 


Ram Kali (minor 
° and unmarried). . ; 

e The plaintiff alleged that Bahadur Lal betame, by survivor- 
ship, sole owner of all the joint family property, and on his death 
Ram Dei succeeded as tenant for life and got possession. 

* Kausilla and Parbati asserted "their own titles to the joint 
property and Parbati pretended to adopt Kankai Lal and made 
a gift to him of $rd of the joint estate, Dissensions having arisen, 
Musammat Ram Dei broughtea suit in the Court of the Subor- 

= P. A. 273 of 1904. 
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dinate Judge against Kausilla and Parbati for a declaration Civiu. 

of her right. This’ suit was referred to arbitration on 12th 1906. 

January, 1893, „Which the plaintif alleged to be fictitious. The —— 

suis was dismissed on the 23rd January, 1893, in terms of the Ray pads 

award and by which the three widows and Musammat Ram Kali, Rax Dat. 

eachgot 4th of the property. The plaintiff alleged that the above ga 

compromise was a fraudulent one meant to deprive the plaintiff 

of his rights. ‘ ; s= 
The main defences to the suit were that the suit was barred 

by limitation and the award and the decree were binding on ` 

the plaintif and were not fictitious. The Lower Court dismissed 

the suit holding that the decree binds the plaintiff. ` 


Plaintiff appealed. 


Sundar Lal (with him S. C. Banerji), for the appellant, con- 
tended that the decree would bind th#reversioners only if it were 
passed after a fair trial and contest. In this case all that the 
arbitrator did was that he gave the award in terms of the applica- 
tione that was made to him to divide the property in four lots. 
This stood on the footing of an alienation and being without 
necessity was not binding on the appellant. The faet of the 

_daughter having joined did not conclude fhe reversioner. Hach 
yeversioner stood on his own right. He referred to 

Musammat Raj Kunwar v. Musammat Indarjit Kunwar, [1870] 5 B. L. R., 585. 

Ramphal Rai v. Tula Kuari, [4884] I. L. R., 6 All, 116. (F. B.) 

Sant Kuwar v. Deo Sardn, [1886] I. L. R., 8 All, 365. 

Bhagwanta v. Sukhi, [1899] T. L. R., 22 All., 33. 

B. E. 0’Conor, for the respondents. The suit was barred by time 
whether article’b20 or 125 of the Limitation Act applied. An award 
was not a transfer. An alienation involved something actually’. 
done. An award was a step only%o transfer. Russell on Arbitra- 
tion, 8th edition page, 298. It was not capable of being now è 
given effect to as a tlecree of Court. Suit for declaration *of 
right came under article 120 of the Limitation Act. ° 
` Francis Legge v. Ram Saran Singh, [1897] I. L? R., 20 AlL, 35. 

Sundar Lal, in reply.. 

Sheo Singh v. Jeoni, [1897] I. L. R., 19 All., 524. 

The judgment of the Court was delivered by 


Sranzey, C. J.—This is an appeal against a decree of the 
learned District Judge of Sifihjahanpur, dismissing plaintiff's 
suit by which he sought to obtain certain declarations. 


Ld 
, 


Stanley, 0. J. 


. 8 
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The plaintiff, Ram Sarup, is grandson of one Balak Ram, 
deceased, by his daughter Musammat Rami Piari, and the 
defandants are Musammat Ram Dei, widow of Bahadur Lal, 
last surviving son of Balak Ram, Musamjhat Kausila, widowof a. 
predecedsed son, and Kanhai Lal, own brother of the ee 
He is a nominal defendant. 

Balak Ram left three sons and three daughters. Hons of the 
sons had male issue. But Bahadtr Lal, husband of the defendant 
Ram Dei, left by her a daughter, Kirpa Dei, who died in 1896. 
There has been some previous litigation in this family in the 
course ‘of which it has been held in this Court that the family was 
joint at the death of Bahadur Lal; that as he was the last full 
owner of the joint property, the defendant, Musammat Ram Dei, 
took a widow’s life interest in it; and also that an adoption 
purporting to have been made by Musammat Parbati, widow of 
one of Balak Ram’s sons, was invalid. It is admitted that 
the appellant, Ram Sarup, is, as a Bandhu, the next reversioner to 
the estate of his maternal uncle, Bahadur Lal, expectant on the 
death of Musammat Ram Dei. 


After the death of Bahadur Lal, his brother’s widows, Musam- 
mat Kausila and Mueammat Parbati, set up certain clgim, to 
possession of portions of his estate which had been recorded ` 
in their names in the village papers. Bahadur Lal died on May 
24th, 1883. < . 

On February 5th, 1892, Musammat” Ram Dei instituted a suit 
against her two sisters-in-law, Kausila and Parbati, in which she 
asked (1) for a declaration that as widow of fire last full owner 
she was entitled to possession of the whole estatg left by him, 
„and (2) for recovery of possession of those portions of that estate 
“which had been recorded in the names of her sisters-in-law. 
The suit did not come to trial in Court, for on August Ist, 1892 
the plaintiff, Ram Dei, and her two sister s-in-law, the defendants, 

conjointly with Musammat Kirpa Dei (since deceased), the 
daughter of Ram Dei, and with Kanhai posing as the adopted 
son of Musammat Parbati, entered into a qbrtain agreement by 
which they agreed that all the property (with certain exceptions 
not material here) should be divided into four étual lots 
among the four female executaxts, each taking one lot, and that 
each of them should be “the owner and possessor of her share 
with proprietary power to make transfer of the same”. The 
meaning of this is that four wortén of whom not one had any 
title to ay absolute ownership of the estate or any part of it 


. 
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and of whom only one had any title to prevent possession, 
purport by agresrnent each to take and confer on each other 
full proprietary possession of Bahadur Lal’s estate. They then 
have recourse to the device of an arbitration (so often used in 
these Provinces as a cfoak to fraud) and appoint one Badri 
Parshad, who was general agent of Musammat Ram Dei, to be 
their arbitrator for the purpose of dividing the entire landed 
property, houses and shops, &., as specified in the agreement, 
and ‘deciding cases pending in the Civil and Revenue Courts as 
regards profits. The only duty imposed on the arbitrator is to 
divide the property into four lots in accordance with the 
agreement at which the executants had arrived. 

The arbitrator made his award on January {2th, 1893, and Ram 
Dei’s suit was dismissed on January 25th, 1893, “ in accordance 
with the award made by the arbitrator, Badri Parshad, and dated 
the 12th January, 1893”, the parties @ bear their own costs and 
to be bound by the award. 

The present suit was instituted by Ram Sarup on the 29th 
Jung 1904, In his plaint he recited the various proceedings set 
forth above, and prayed for a declaration that the proceedings 
relating to the arbitration award of January 12th, 1893,°and the 
decreesof January 25th, 1893, are after the death of Musammat 
‘Bam Dei ineffectual as against the reversioner, and that they 
(the award and the decree) are null and void as against him. 

In other clauses*he asks for any other relief to which he may 
be entitled and for costs. 

The pleas raised by the defendants were principally that the 
suit was barred bY limitation, and that the defendants had 
acquired title by adverse possession. 

The learned District Judge found for the plaintiff on the 
question of limitation being of, opinion that the suit was not 
time-barred. But on the main issue in the case he was of 
opinion that the plaintiff was bound by the decree of Januasy 
25th, 1893, on the award, and, therefore, dismissed the suit. He 
founded his judgment chiefly on his view of the well-known 
Shivaganga case and other cases which followed it. He 
apparently did not notioe- that in this case there was no trial in 
open Court between, the contending parties, and that the decree 
was founded on agreement between them. 

The plaintiff appewls contending that the Court below was 
wrong in dismissing the suit,gn the ground that the plaintiff 
was bound by the decree of January 35th, 1893, 
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The learned Counsel who represented the respondent frankly 
admitted at the hearing that he was unable t8 support the decree 
of the learned Judg® on the ground taken by the latter as to the 
appellant being bound by the decree of January 25th, 1893. „But 
while alvandoning that question the leafned counsel proceeded 
to support the decree on another ground which had been deeided 
against the respoudent ip the lower Court, namely, that the suit 
when brought was time-barred.¢ In this the leartied Counsel 
was clearly within his rights under section 561 of the Code of 
Civil Procedure. His contention was that the limitation rule 
applicable is that of Article 120 of the Limitation Act and not 
article 125 which had been applied by the learned Judge. If 
the former rule be applicable the suit undoubtedly was time- 
burred when instituted. Now prima facie article 125 appears 
to fit the suit exactly. But the learned Counsel contends that 
there has been no “alieMution” by Musammat Ram Dei, and 
that, therefore, the appellant is not entitled to the limitation 
period of twelve years provided by article 125, and that the suit 
must be taken to come under the general article 120. Inethis 
conténtion we are unable to concur. To work on alienation 
such as Îs contemplated by article 125, it is not necessary that 
there should be a formal deed of transfer by the female men- 
tioned in that article. It is sufficient if an act be done by he 
which necessarily resulted in an alienation. Here we have 
Musammat Ram Dei—a Hindu widow,—entitléd to possession for 
her lifetime of her husbaad’s estate, entering into an agreement 
with her daughter and sisters-in-law, none of whom had any title 
to present possession, to hand over to them three quarters of the 
estate she had inherited from her husband, conferring on them 
not a life interest such as she herself possessed, but an absolute 
proprietary interest and to taką a similar interest for herself in 
one-fourth portion of the estate which she retained for herself. 
Te carry out this object she resorts to the device of an arbitra- 
tion, appoints an arbitrator formally to divide the estate into 
four lots, and then onethe making of the award has the latter 
presented to the Court before which her suit was pending, and 
allows the suit to be dismissed in accoxdance with the award, 
which, the decree made in the suit declares,,is to be binding on 
the parties. E 


Such an act in our opinion amounts to.am alienation as far as _ 


Musammat Ram Dei was concemped. It was no doubt a pre- 
tended alienation as she led no power to confer an absolute 
e 
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estate on her co-signatories to the agreement of August Ist, Orvit. 
1892, but it is Suclf an alienation as is arrived at by article 125 1908. 
of the Limitation Act. In this opinion we “are supported by the =~ 
case of Sheo Singh. eJeoni(), in which it was held that the Pa~ Sanvr 
action of a Hindu widow in allowing a collusive stut to be Rau Dz. 
brotfght against her for possession of her late husband’s estate 4 Stanle: ley, TOJ. 
and in confessing judgment and suffering a decree to be passed ” 
in favour of the plaintif amownted to an aliepation within the ann 
meaning of article 125 of the Limitation Act. In that decision 
and in the reasons on which it is founded we fully concur. We 
find that in this case the widow, Musammat Ram Dei, did an act 
which necessarily resulted in a pretended transfer with an abso- 
lute title of portions of her husband’s estate to her daughter 
and sisters-in-law. 
We concur with the learned District Judge i in holding that the 
suit is not time-barred. g 
Mr. O’Conor, for respondents, also contended that the plaint 
disclosed no cause of action in that no relief was asked for in 
maoapect of the agreement of August, 1892. To that it is sufficient 
to repty that in the plaint relief is asked against the proceddings 
relating to the arbitration award of January, 1893, "and the 
decred of January 25th, 1893, which we inter pret to mean all 
proceedings -leading up to and resulting in that award and 
decree. The agreement of August, 1893, and the appointment of 
Badri Parshad to divide the property were, we have no hesitation 
in holding, proceedings relating to the award, and as such were 
proceedings againgt which relief was prayed. 
For the above reasons we allow this appeal. We set aside 
the decree of the District Judge and we remand the record to 
him for a decision on the issues left undecided by him. The’ 
‘ objection fails and is dismissed grith costs. Appellant is entitled 


to the costs of this a including fees ou the higher scale. ° 
B. 0. M. Appeal decreet? 
a [1897] I. L. R., 19 AlL, 524. e 
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A aa versus 
UMRAO SINGH. *. 


Agra Tenancy Act (II of 1901, Logpl), section 201—entry in Khewat 

—question of proprietary title—presumption, whether rebuttable. ` 

Per Kuox, J.—That ‘shall presume’ in section 201, clause 3, Tenancy 
Act, dóes not mean ‘shall be conclusive proof’ of a fact. Where there 
was other evidence, besides the entry of the plaintiff's name in the Khewat, 
upon which lowerwppellate Court came to the conclusion that the plaintiff 
in a profits suit was only recorded solatii causa, held that it was justified. 
in doing so. Dil Kumar v. Udai Ram, 4. A. L. J. R., 3 followed. 

Per Rionarps, J.—T'pe policy of the Tenancy °Act is that a Revenue 
Court, which is not a Wourt particularly suited to try complicated 
questions of title, should, as far as possible, accept and act on the records 
of the makal leaving, difficult questions of law and title to a Civil 
Cuurt. The Revenue Court should accept the record in the Khewat as 
correct and is not competent to decide whether a recorded co-sharë hat 
òr biga no right to share in the profits. 


SECOND APPEAL against the decree of E. O. E. Leggatt, Esq., 
District Judge of Bareilly, reversing a decree of Chaudhari Jot 
Singh, Assistant Collector of the first class of Bareilly. 


Suit for profits. °- 


The facts of the case and the puuni sufficiently appear 
from the judgment of Riosarps, J. + 

The point that arose for decision was hehe where in a suit 
for profits in the Revenue Court the plaintiff was shown to be 
srecorded as co-sharer, evidence could be offered to disprove the 
correctness of the entry in the Khewat. 

The Court of firat instance decreed the suit, but the lower 
appellate Court reversed the decree. . 


Plaistiff appealed. 


Satish Chandra Banerji, for the appellAnt, submitted that 
having regard to the provisions of section 201, clause (3) of Act 
II of 1901, the Revenue Court was bound to presume*that the 
plaintiff had proprietary right, and it was nof entitled to receive 
evidence going to prove the contrary. He relied upon the 
decision of BANERJI and RIOHARDS, JJ., in 

Nias Ali Khan v. Govind Ram, 2 A. L.“¥ 237, Reporters’ Diary. 


*§ A. No. 1090 of 1905. 


t . 
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Section 201 dealt with two cases, viz., (1) where the name of Crvit. 
the plaintiff was nôt entered in the revenue registers, and (2) 1908. 
where it was so entered. In the former case, if a question of -~ 


proprietary title w8reeraised, the Revenue Court might either  D#4%K4 


decide it itself or get “it decided by the Civil Court; in the Usmao Sian. 
latte? case the Revenue Court must accept the record and was ara 
, s Knoz, J. 
not called upon to make any further enquiry. Such enquiry was ° = 
reserved for the Civil Court, and it could not have been the - . 
intention of the Legislature to invite conflicting decisions upon 
questions of title in different Courts. If only a rebuttable 
presumption were intended section 57, Act III of 1901—an Act 
which came to into operation at the same time as Act H—was 
quite enough and section 201, clause 3, Act'II of 1901, need not 
have been enacted atall. The definition gf ‘shall presume’ in the 
Evidence Act coulf not be imported igh i Tenancy Act. In 
the latter where the Legislature fad intended a rebuttable 
presumption, they had used apt language to express that mean- 
ing, vide sections 108, clause (2), and 35. 


~~ Bital Prasad Ghosh, for the respondent, submitted that the 
words “shall presume” meant nothing more than what they ordi- 
narily, meant, and there was no warrant for giving them an 
interpretation other than what had been given them in the 
Evidence Act. The use of the words “conclusive proof” in 
section 9 of Act If of 1901 went to show that those who had the 
drafting of the Act qeanf-to use the words “conclusive proof” 
and “shall presume” in the sense in which they had been used 
in the Evidence eAtct. 


- He relied or 


Dil Kuar v. Udai Ram and others, [1908] 4 4. L. J. B., 3. ° 

Banwari Lal and avother v. Niadeng[ 1906] 4 A. L. J. R., 27, 
and submitted that the case relied on by the other side did not : 
expressly decide the ‘present point. oe 


Both Acts IL and III afforded intrinsic evidence of not being 
very carefully draw) up enactments, so that a comparison of the Í 
various sections of the, Acts would lead to no useful purpose. 


Satish Chandra® Banerji, in geply, submitted that the obser- 
vation in Banwari Lal and another v. Niader, was an obiter 
dictum, and that ufder section 9, Act I of 1901, no question of 
presumption arose, the entrygeing conclusive evidence of a fact 
for all Courts whether Civil or Criminal. 


¢ . 
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Oir. The following judgments were delivered :— 
1906. Kxox, J.—The Lower Appellate Court hêd before it copies 
Da of the Khewat, of matza Rasula in which the name of the appel- 
HANKA 


lant was recorded as a co-sharer to the extenf of one-third for he 
unio Swan, years 1308, 1309 and 1310 Fasli. It had’ also in evidence before 
Kaoa it a compromise entered into between the appellant and® the 
nor, J. N x 
aaa ‘respondent and a decreg passed upon that compromise, from 
= which it is possible to draw the inference that the entry in the 
Khewat of Musammat Dhanka’s name, as a co-sharer was not 
an entry of existing fact, but merely solatii causa to the widow. 
Weighing the evidence the Court below came to the conclusion 
that Musammat Dhanka had no proprietary right in mauza 
Rasula during the years in suit and was, therefore, entitled to no 
profits. This is a fin of fact and is fatal to the appeal. But 
it is contended that ‘ont Court was ‘hot entitled to go 
behind the record in the Khewat and to consider any rebutting 
evidence. This contention is based upon the language used in 
section 201 of the Tenancy Act of 1901. I have already 
considered the language used in this section in Dil Kuar=spm.s 
Udai Ram(?), and I see no reason to hold otherwise than *what 
I held in*that case. No doubt if the entry in the record had 
stood by itself, even though the Judge might form an opinion 
that it was an obvious mistake, he is bound until the contrary 
is proved by evidence to presume that the revord is correct. 
But Ido not think the words “shall presume” can be so far 
stretched as to be held to be equivalent to*‘ shall be conclusive 
proof,” a term also used in this Act—vide section 8 of the 
fact that he has such proprietary right. I woe accordingly 
dismiss the appeal with costs. 
Richards, J. © Ruonarvs, J.—The plaintiff sued for a share of A She is 
aca recorded as having proprietary tijle to one-third of the property 
in respect of which she claims profits. She has been so recorded 
ever since 1890. One Ram Prasad died in that year, leaving 
two sons, namely, Thakur Dass and Umrao Singh. The plaintiff 
e is the widow of Beni Ram, another son, who pre-deceased Ram 
° Prasad. The plaintiff appears to have beef in possession and 
in receipt of the profits without objectton on the pagt of the 
persons legally entitled, up to a certain pexiod. However, in 
7 the year 1900, Umrao Singh brought a sult against the plaintiff 
for a declaration that she was not entitled, «This suit resulted 
in a compromise by which Umraowjngh agreed to pay Musam- 
mat Dhanka Rs. 10 per menth and undertook not to alienate 
(1) {1906] 4 A. L. J. R., 3. 
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the property during the lifetime of Musammat Dhanka. This Civin, 


compromise, which was incorporated in the decree, does not 1908. 
appear to have been acted: upon, because since its date Musammat Den 
HANKA 


Dhanka has again sted, and obtained decrees for profits of one- 
third of the property. “The Khewat was not amended as’it should Hiao. ‘Siwan. 
hav been in accordance with the compromise decree, and it may y Richard ds, J. 
have been that the parties agreed ore were prepared to allow’ 
the matters to remain as they*were before. I mention this as a 
distinction might be suggested between the plaintiff's case when 
she sues to receive profits in respect of the share of Umrao Singh 
and her case when she sues Thakur Das who has never up to 
the present time disputed her claim. ; 

I now come to the question of the constyfiction of section 201 
of Act Il of 1901. „TÉ the Court was entifled to receive evidence 
and to decide the question of preprie title, its finding would 
be a finding of fact, and this Court would be bound by the 
finding. Different constructions of the section are contended 
for by the appellant and: the respondent respectively. The 

—~ttTendant-respondent contends that the fact that the appellant 
is a recorded proprietor only raised a case prima facie, and that 
the Court was entitled and bound to go ipto evidence (if offered) 
and ascertain whether or not the plaintiff had the right which 
‘she appeared to have according to the entry in the Khewat. 
The appellant, on.the other hand, contends that once the Khewat 
was produced, the Revente Court was bound to take the record 
of the plaintiff's proprietary title as correct, and that the respon- 
dent’s remedy wa to-sue in the Civil Court for a declaration or 
(if the compromise decree was sufficient) to have the Khewat 
amended. It &ppears to me impossible to hold in favour of the 
respondent's contention. Section 201 provides, first, for the casé 
where the plaintiff is not recorded as having a proprietary right, 
and, secondly [sub-section (3)], for the case of a plaintiff who is . 
recorded as having proprietary right. The meaning of the sectiðn 

appears to me to be clear. It provides that in case of the plaintiff 

who is not recordedeas having proprietary right, the Court can š 
adopt the procedure‘laid down in section 199. Under section * 

199 the Gourt is empowered either to require the defendant to 

institute a suit in‘the Civil Coyrt for the determination of the 

question of title or to try the question itself. The policy of the sec- 

tion seems to me to’ be that in simple cases which the Court feels 

that it can satisfactorily disp6se of, power is given to constitute 

itself a Civil Court and to try the question. In difficult or com- 
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C plicated cases the matter should be referred to the Civil Court. 
1906. Then comes sub-section (3). The section draws a strong contrast 
— between the case of a ‘plaintiff, who is recorded, and the case of a 


plaintiff who is not recorded, and sub-section (3) enacts that when 
Uunaso Sivas. the title of the plaintiff is recorded, the Court “ shall presume ” 
Ri Ji. J. , that the plaintiff has the proprietary right. But there is a protiso 
{which affects only sub-secfion (3)] enacting that any person affect- 
~ ed by the sub-section shall have a tight to go to the Civil Court. 
In my judgment this means that the Revenue Court is to accept 
the record in the Khewat. To hold otherwise necessarily involves 
the almpst absurd result that the Revenue Court can decide the 
question of title against a plaintiff, who is recorded as having 
title, and that notwithgtanding such decision the same plaintiff 
can at once go to the Oil Court to try the same question over 
again. In the case of laintiff who was “not recorded, and 
where the Revenue Court colstitued itself a Civil Court and tried 
the question of title, the decision (subject of course to an appeal) 
would be final and binding. It is unnecessary to dwell upon 
the inconvenience of such a state of things. On the other haw, 
by giving to the sub-section the construction contended for by 
the appellant, we are in complete harmony with what appears to 
me to be the policy of the Act, viz., that the Revenue Court, 
which is not a Court particularly suited to try complicated ques-e 
tions of title, should, as far as possible, accept and act on the 
records of the mahal, leaving difficult qyestions of law and title to 
the Civil Court. Special provisions have béen enacted for the 
preparation, &c., of these rccords—see Revenue Act. The Actis | 
so badly drafted that it is not easy to place much weight upon 
arguments to be drawn from a contrast of the various sections. 
However, if we compare section 108,.sub-section 2, we find a pro- 
vision that where a receipt for reyt is given not in accordance 
with certain particulars required by the section that it shall be 
pigsumed “until the contrary is shown,” that the receipt was a 
receipt in full. This section, it may be argued, shows that where 
the legislature intendegl the presumption to be merely prima 
o facie, it so enacted. Section 57 of the Land Revenue Act, which 
came into operation at the same time asthe Tenancy Act, pro- 
vided expressly that the village records shoyld be prima facie 
* evidence, and it may certainly bê argued with considerable force 
that if sub-section 3 of section 201 only męaxt that the entries 
in the Khewat of the plaintiffs pkgprietary title were merely to 
operate as establishing a prima facie case, the proviso is perfect- 
ly meaningless. It will mot be out of place to consider also the 
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provisions of sections 40 to 44 of the same Act as to the binding 
effect of the Khefeat entries on the Revenue Court. In my 
judgment on a true construction of the sécfion the plaintiff ought 
to,have had “a detrae in respect of the one-third share. Her 
lait against Thakur Das is quite clear, and I think nb distinc- 
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tiot can be made as against Umrao Singh by reason of the, Richards, J. 


compromise decree. As before pointed out, he has never taken’ 
any steps ‘to amend the record. On the contrary Musammat 
Dhanka has obtained decrees against him since the date of the 
compromise decree. I would, therefore, allow the appeal. 

THE ORDER OF THE CourT.—The decree of the lower gppellate 
Court is affirmed and this appeal is dismissed with costs. 


S. P. G. Appeal dismissed. 
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se Registration Act (IIl of 1877), sections 76, 77,—refusal to registgr—Suit 
for registration—maintainability—power of Court to enterigin the ques- 
tion of the validity of the deed apart from jts genuineness. 
When a Sub-registrar refuses.to register a document on the ground 
° that there is no proof of the execution of the document and also that it 
is presented after four months and there is no explanation of the delay, 
the refusal is a bfusal under the provisions of section 76 of the Registra- 
tion Act and a sujt for * compulsory registration in a Civil Court is 
maintainable. Kudrathi Begum v. Najib-un-nessa, sen 3 I. L. R., 25 
Oal., 93, folloyeg. 
The Registrar and the Civil Court in which a suit for compulsory 
registration%s brought should only concern themselves with the genuine- 
ness of the deed and not its validity. Raj Lakhi v. Debendra Chandrat 
. [1897] L L. R., 24 Cal, 668, followed. 


APPEAL against the order f Babu Daya Nath, Subordinate 
Judge of Farukhabad, reversing the decree of Panan Shj 
Narain Majju, Munsif of Kanauj. 


Suit for getting a-document registered? 


The facts of the’ case sufficiently appear from the judgment 
of the Court. 


The lower appelfate Court decreed the suit. 
. Defendants appegled. 
Ghulam Mujtaba (with him Sulzart Lal), for the appellants. 


Tej Bahadur Sarpu, for eA 
2.F, A. F, O. No. 65 of 1906. 
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Civit. The judgment of the Court was delivered by 
1907. Riowarps, J.—This was a suit under sectiof 77 of the Regis- 
—— tration Act. It appears that an application was made for the 


Janma Lau yegistration of a deed, dated the 22nd of Adgust, 1904, which 
Biais ‘Sinau. purported to be exscatad on behalf of one Musammat Sundar, 
by one Makhan Lal as her mukhtar-am, in favour of one Safdar 
‘Singh, plaintiff in this syit. The document was not presented 
for registration within four month’ prescribed by the Act. The 
document was, in fact, presented on the 15th of April, 1905, 
at which date Musammat Sundar was dead. The appellant, 
however, does not in any way support the appeal by reason 
of the fact of the death of Musammat Sundar before the deed 
was presented for rdyistration. The Registrar refused to regis- 
ter the document, , on the ground that there was no 
proof that the deed waħin fact the deed of Musammat Sundar, 
and, secondly, that the delay in presenting the deed for registra- 
tion had not been sufficiently explained. The present suit was 
then brought under section 77 of the Registration Act. The 
appellant contends, first, that the suit cannot be maintaineden, 
This contention is based on the fact that there was no réfusal 
by the Registrar to order the document to be registered 
under section 76, and that section 77 limits the power to bring 
suits in the Civil Court to orders of the Registrar refusing» 
to order documents to be registered under sections 72 and 
76. Section 76, clause (a) is as follows,—“ Every Registrar 
refusing (a) to register a document except on the ground that 
the property to which it relates is not situate within his district 
or that the document ought to be registered in the office of the 
Sub-Registrar,” omitting clause (b) “shall makê an order of 
refusal, &c.” Section 77 then provides for a suit where the 
Registrar refuses to order the dgcument to be registered. It 
is quite clear that some word or words has or have been 
aocadentally omitted immediately after the swords “ district or” 
in section 76, clause (a), and that the clause should read “ Every 
° Registrar refusing to mgister a document except on the ground 
° that the property to which it relates is not? situate within his 
district or ‘to order’ that the document ovght to be registered.” 
In the present case the Registrar did refuse to order that the 
document should be registered and in our opinion he did in fact 
refuse under the provisions of section 76 tœœder the document 
to be registered, and accordingly the suit was maintainable in 
the Civil Court.. The view we take is supported by the ruling 
in Kudr rathi Begum v. N&jib-un-nessa.(?) 
(1) [1897] LL R., 25 Oal., 93. 


Richards, J. * 
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The second point urged was that inasmuch as the deed was not Civ. 
executed by Musamtnat Sundar, it was necessary not only to ascer- 1907. 
tain whether or not she had given the mukhtarnama to Makhan “~~ 

Kannata Lan 


Lal, but also to kscertaip whether or not she as a pardanashin lady, jh 
‘had understood the confents of the mukhtarnama and«had the Sarpar SINGH. 
same explained to her before she executed it. Neither in the Ai nied 
Court of first instance nor in the grounds of appeal has any point * —— 
been taken “as to the evidences by which the execution of the 2 
mukhtarnama was proved. The mukhtarnama was duly regis- 
tered and certificate of its registration was given in evidence, but 
it was not proved that the mukhtarnama was fully explained 
and understood by Musammat Sundar. In .our judgment this 
was not a matter which the Registrar or te Civil Court in a 
suit brought under the provisions of sectioW77 of the Registration 
Act should take intwconsideration. ThefRegistrar and the Court 
in such a suit ought to concern themsélves with the genuineness 
of the deed and not its validity. This view is supported by the 
decision of the Calcutta High Court in the case of Raj Lakhi 
Ghose v. Debendra Shandrs. Mojumdar.(') 

Accordingly the second ground of appeal also fails and we 
dismiss the appeal with costs including in this Cour? fees on 
the higher scale. 
Appeal dismissed. 

(1) [1897] 1. L. R., 24 Oal., 668. 
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MUKTA PRASAD AND ANOTHER.“ Jan. an. 17. 


Lambardar and co-sharers—two lambardars of a village—Division of. gray LEY, LEYO: J. 
village for convenience sake—responsibility to co-sharers, joint—Res BURKITT, J. 
judicata—decision that respons@ility separate, in a previous suit for et 
profits of other years—no bar. . 


When two persons are appointed Jambardars of a village they ‘are . 
jointly responsible to Government for the payment of revenue ‘and are 
jointly responsible to co-sharers for their shee of the profits. The fact . 
that the lambardars divide the village for the sake of convenience and make * 
collections in different portions of it does not make them separately liable. 


A prévious suit for profits of previous years against the same defendants 
was dismissed upon the ground shat the lambardars were not jointly ° 
responsible but separate suits should be brought against them. Held 
that the decision Of ¢hat case did not operate as res judicata to the 
decision of the present suit as di Wad nothing to do with oe profits that 
were in suit then. e 
*L, P. A, No. 765 of 1986. 
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Burkitt J. 
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APPEAL under section 10 of the Letters Patent againt a judgment 
of Rionarps, J., confirming a decree of B. J. Balal, Esq., District 
Judge, confirming a'decree of M. Kashi Prasad, Assistant Collec- 
tor of Etawah. E k 


Suit for profits. ° 
Plaintiff's appeal. 

The material facts appear fromethe judgment. 
Lakshmi Narain, for the appellants. . 


Parhati Charan Chatterji (with him Baldeo Ram Dave), for the 
respondents. : 
The judgment of Me Court was delivered by 


Borerrt, J.—This ien appeal from a decision of a learned 
Judge of-this Court affirkking the decision of “the District J udge 
which wpheld the decree of an Assistant Collector of Etawah. 
The suit is one by the plaintiff, a co-sharer in the village, to 
recover his share of the profits of the village from the two 
lambardars, Mukhta Prasad and Musammat Mohan Kunwar, Tor 
the yearg 1309 to 1310 Fasli. The plaintif owns about yẹth 
of the village and is entitled to that proportion of the profits 
of the village. The defence set up was that the plaintiff was 
wrong in suing both the defendants jointly and that he should 
have sued each one of them separately for the amount of the 
profits, which might have been colle@ted respectively by each. 
Now as to that matter our learned brother remarks, “T would have 
thought that the office of lambardar, even theugh exercised by 
several persons, was a joint office, and that the fact that each 
made separate collections was a mere matter.of convenience 


"between themselves.” In this view of the law we entirely 


concur. When the two defenda®ts were appointed lambardars, 
they were appointed jointly as lambardars, responsible to Govern- 
ment for the payment of the revenue of ‘the joint mahal and » 
responsible jointly to the co-sharers for their shares of its profits. 
The fact that these tw8 lambardars for convenience sake may 
have divided the village amongst themselvés and one of them 
may have collected profits in one portion and the other in another 
portion is a matter with which the other eo-sharers have no 
coucern. It isa matter of private alrangement made by the 
lamberdars for their own convenience. f?is an arrangement 
which may be ietained or altered“frem year to year if the lambar- 
dars so chose. But it dges thot compel any one co-sharer to look 
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to any one lambardar as the person responsible to him for his 
share of the profits? 

Great reliance is placed o: on a question of res judicata which 
arises out of a decistom by an Assistant Collector of the 1st class 
in a previous suit. That suit was by the same plaintif against 
the Same defendants. The latter pleaded that they were not 
‘liable to be sued jointly and the Court gf the Assistant Collector ° 
held that plea was correct and*dismissed the suit. The plaintiff 
did not appeal but instituted two separate suits. It is contended 
that the decision of this case is res judicata and governs the 
present case. In that argument we are bnable to goncur. 
What was then decided in that case was thay the two lambardars 
were jointly responsible to the plaintiff Jor his share of the 
profits of the year then in suit by reasgM of the arrangement 
between the defendants. The presentghit has nothing whatever 
to do with the profits that were in suit then. For all we know 
the arrangement between the lambardars may have changed 
completely, but, as a matter of law, the defendants are jointly 
. kesponsible to this plaintiff for his share of the undivided profits 
of thè mahal. It is futile for the defendants—and speciaHy the 
defendant Mukta Prasad to say to the plaintiff. —“ I havé collected 
a very small share of your profits; théréfore you should not 
sue me jointly with the other defendant, you must sue both 
separately.” That we think ig not the correct view of the law 
in view of the joint respoysibility of the respondents. This suit 
has been dismissed ift all the lower Courts on the ground that that 
decision of the Asgistant Collector, to which we have just referred, 
operates as res judicata. In our opinion that conclusion is wrong. 
We must therefore allow this appeal, set aside the judgment 
of all the lower Courts as also of the learned Judge of this 
Court, and as the guit was decyled i in the Court of first instance 
on the preliminary point that it was not maintainable against 
two defendants, we remand the record through the lower appellate 
Court to the Court of first instance under section 562 of the 
Code of Civil Procedure, to be replaced on, the file of pending 
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cases and tried on the merits. Costs hére and hitherto will abide ° 


the event. °. 
2 Appeal allowed—Cause remanded, 
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MUHAMMAD HUSAIN AND yanotuek s 
és, J 
VETSUB 
SHEODARSHAN DAS AND oTgers. * 


Transfer of Prope ty Act (I V of 1889), section 72—mortgagé—redgemption 
—mortgages paying a simple money decree to sate mortgaged property 
from eale—charge—malikana— condition for recovery by separate suit 
— set-off in acco, ent. 


possession of certain usufructuary mortgagees was 
ation of a decree on a simple money bond of a prior 


A’ property in . 








bond, the mortgagees haga interest in protecting the mortgaged property 
from sale and were entitled to recover the amount of the simple money 
decree paid to save the property from sale, when subsequently the mort- 
gagors sought to redeem the property. 


In the mortgage deed the mortgagees had covenanted to pay Rs. 1,000 
as malikana to the mortgagors. This was alleged not to have been paid 
up to the day the suit for redemption was brought. Held that the 
mortgagors were entitled to-the malikana allowance which should be 
credited to them in taking, the accounts. The fact that under the terms 
of the deed the malikana could be recovered by a separate suit, would, 
not preventits being set off at the time of redemption. 


Where only some of the mortgagors gxecuted further mortgages in 
favour of the mortgagees covenanting to pay the mortgage debts with 
the money payable on the prior mortgage, held that this would not 
preclude the mortgagors ea a body from exercisingethsir right to redeem 
the earlier mortgage only. 

APPEAL against the decree of Munshi Shankar Lal, B. A., 


Subordinate Judge of Agra. 
Suit for redemption. à eo’ 
ébhe material facts are set out in the judgment. 


Tt wag a suit for redemption of a usufructuary mortgage, dated 
llth September, 186%. »The right to redeem was admitted and 


° the question in the case wasas to the anfount to be paid on 


redemption. . 
Muhammad Ishaq, for the appellant, submitfed that the decree 
of 1860 which the present mortgagees purchased in order to 


avert the sale of the property mortgaged ° to them, was not a 
hypothecation decree. The ,documaht on which the decree was 


tR A No. 132 of 1905, 
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obtained was not a-hypothecation bond. It did not specify any 
‘property as hypothecated. It only said that the executants 
were liable to pay the money advanced uuder the bond and that 
in ease they a not de, so, the money was to be recovered from 
the person ang the properties of the executants. Sucta provi- 
sion did not create a mortgage. It did not matter that the Court 
which passed a decree on this bond called it a hypothecation decree 
and that the mortgaged property was attached and was going to 
be sold. All that could have been sold was the equity of 
redemption, and such a sale did not affect,the interests of the 
mortgagees and would not entitle them tq call into aid the 
provisions of section 72 of the Transfer ofgProperty Act. The 
mortgage-deed in favour of the respoflents provided that 
while the mortgagees would remain if possession they were 
to pay certain malikana allowances the mortgagors. The 
allegation in the plaint was that a large part of the malikana 
allowance had not been paid and this sum is sought to be 








- deducted from the amount to be paid on redemption. The 


i 


Subordinate Judge has disallowed this item on the ground that 
the déed in question further provided that a suit could dlso-be 
brought for the recovery of the amounts due as malifana. He 
relied on 

* Jagat Narain v. Qutub Hossain, [1880] I. L. R., 2 AIL, 807. 


Satya Chandra Mukerji (for J. N. Chaudri and Satish Chandra 
Banerji), for the respondents, submitted that the deed on which 
the decree of September, 1860, was passed, constituted a valid 
mortgage. In ‘Hat deed the mortgagors were described as 
owners of certain property and then it went on to say that the 
amount advanced was recoverable from the properties of the 
executants. Such general expressions have been held to amount 
to a valid hypothecatien. He relied on 

Shadi Lal v. Thakur [1890] L L. R., 12 AU., 175. 

Kanhia Lal v. Muhamad Husain Khan [1882] L L. R., 5 AN., 11. 

In this case, moreover, the bond had merged into a decree 
which was a hypothęcation decree and the mortgaged property 
was about to be sold ip,execution of the decree on 20th August, 
1862. The present mortgagees purchased that decree for Rs. 
1,482, a day before the threatenetl sale, viz., 19th August, 1862, 
for Rs. 1,175, and if was submitted that they should get not only 
Rs. 1,175, with interest at 9 pgr cent., but Rs. 1,482, the decretal 
amount with interest at 12° per cent., which was provided for 
in the decree. The terms of section 72.were very wide, and all 
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that was necessary to bring in the provisions of that section was 
that there should be a threatened sale of mortgaged property | 
and that sale shoufd be averted by a payment made by the 
mortgagees. In support of the objectigns® under section 561, 
taken hy ‘the respondents it was urged that some of the represen- 


. tatives of the mortgagors had hypothecated their equity of re- 
*demption in this property by subsequent bonds and stipulated 


that the money due under these bonds should also be paid at 
the time of the redemption of the mortgage in suit, This con- 
tention had heen ,repelled by the Subordinate Judge on the 
ground: that the pfovisions in subsequent bonds constituted a 
clog on the equity dg redemption, but this was not so, as held in 

Mohammad Abdul Ham v. Jairajmal and another, [1908] 3 A. L. J. R., 768. 

Muhammad Ishaq, inxeply, discussed sectign 72 of the Trans- 
fer of Property Act. 


The judgment of the Court was delivered by 
Srantey, C. J—This appeal arises out of a suit for redemp- 
tion of a usufractuary mortgage of the 11th of September, 1861. — 
The Court below decreed the plaintiff's claim and the only ques- 
tion whioh has been raised in this appeal is as to the amount 
payable for redemptidn. The learned Vakil for the appellants 
has only pressed two matters in his argument before us. The 
first is as to the sum of Rs. 1,175 which was paid by the 
mortgagees in order, as they say, to protect tHe mortgaged pro- 
perty from sale in execution of a decree of the 26th of Septem- 

ber, 1860. 


Mr. Mohammad Ishaq on behalf of the appellants, argued that 
this decree was obtained on a simple money bonf, and that the 
-mortgagees were not, therefore, entitled, under the provisions of 
section 72 of the Transfer of Property Act, to,advance any money 
to satisfy the decree inasmuch as in any ce only the equity of 
redemption could have been sold and the sale would have been 
without prejudice in any way to the mortgagees’ rights under 
the mortgage. Refeyerce has been made to,the decree and the 






* bond on which it was based, and we have tome to the conclu- 


sion, although we have had difficultyein interpreting these 
documents, that in fact by the bond i in question the mortgagors 
did charge the whole of their property with the payment of the 
mortgage debt. This certainly was the view which was taken 
by the Court. The decree is datei the 26th of September, 1860, 
and by it the plaintiffs were found to be entitled to a sum of 
Rs. 1,482-8-0 as princip&l, together with interest; it provides 
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that the amount of the decree shall be recovered from the pro- 
perty of the defendants which has been hypothecated to secure the 
debt. The two villages belonging to the*mortgagors were in 
execution of this decree attached and ordered to be sold, and 
it was to protect the property from this sale that the mertgagces 
purthased the decree. The mortgage which is sought to be 
redeemed in this suit is of date the 11th of September, 1861, 
and was, therefore, puisne to the bond on foot of which the 
decree of the 26th of September, 1860, was passed. The mort- 
gagees, therefore, had an interest ander thdir mortgage in pro- 
tecting their property from sale. We agreg in the view taken 
by the Court below as to this. 

The next and only other question reliedfapon by the learned 
Vakil for the appellants is that in the mortgage sought to be 
redeemed, a provisfon was made for ths payment by the mort- 
gagees to the mortgagors of a malikana allowance of Rs. 1,000 
annually. This allowance, he argues, should be set off against 
any sum found to be due on the mortgage. We think that he is 
right as to this. The learned Subordinate Judge disposed of this 
question in this way—he says that under the terms of thé com- 
promise of 1861 there was no provision for such set off. On the 
contrary the provision was that if the malikana was not paid, it 
sight be recovered by a separate suit. No doubt it was agreed 
that the malikana might be recovered by a separate suit, but this 
does not prevent the mortgagors so far as they are entitled to 
any arrears of malikana allowance from having it set off against 
a proportionate part of the mortgage debt. We disagree with 
the decision of the learned Subordinate Judge on this matter. 
This’ will render necessary a reference to him to ascertain what 
portion, if any, of the malikana allowance remains unpaid ande 
to whom it is payable. This disposes of the only matters pressed 
before us on this appe. 

We have, howeve to deal with objections which have been 
filed by the respondents under section 561 of the Code of Civil 
Procedure. vr 


179 


Ormin. 


1907. 
——_ 
Mona wap 
Husarn 
v. 
SHEODARSHAN 
° Das. 


Stanley, 0. J. 


Mr. Satya Chandra, on behalf of the respondents, has raised ° 


two points. The first'is that in the amount w hich his clients 
paid for the purchase of the decree of the 26th of September, 
1860, namely, Rs. 1,175, the Court below ought to have awarded 
his clients, interest &t*the rate of 12 per cent. per annum and not 
at 9 per cent. We think that he is Wrong in this contention. 
In the mortgage of 11th of September; 1861, there is no provision 
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whatever as to the rate of interest—that deed only provided that 
the usafruct of the property should be taken ih leu of interest. 
This being so, section 72 of the Transfer of Property Act governs 
the matter. It expressly provides that, ıņ tle abSence of a cgn- 
tract to the contrary, money paid for the preservation of the 
property from sale, etcetra, should be added to t the princtpal 
* money secured by the mortgage at the rate of interest payable on 
the principal, and where no such rate is fixed, at the rate of 9 per 
cent. per annum. In this case no rate of interest having been 
fixed, the vate payable under the section of the Act in question 
is 9 percent. per qinum. The Court below, therefore, rightly 
allowed 9 per cent, \nly in respect of this amount. 

There remains theAonly one other question which was pressed 
before us, namely, that subsequent to the mortgage of 1861, 
some of the mortgagors executed further mortgages in favour of 
the mortgagees and in some cases covenanted that they would 
pay the mortgage debts with the money payable on the mortgage 
sought to be redeemed, that is, that they would not redeem the 
mortgage of 1861 without redeeming also the latter mortgages. 
There‘might be force in this contention if all the mortgagors 
had joinefl in these transactions, but we find that only some 
of the mortgagors entered into subsequent transactions dealing 
with their own shares of the property ; and this being so, wee 
fail to see how the mortgagors as a body can be precluded from 
exercising the right to redeem indepenglently of the earlier mort- 
gage of 1861. This disposes of the objeetions. We dismiss 
them with costs. 

As regards the appeal we cannot dispose of it * finally without 
having a determination of two issues, which we slfall refer to the 
dower appellate court under the provisions of section 566 of the 
Code of Civil Procedure. These issues are :— 

(1) Does any portion of the malikana MMowance agreed to be 
paid i. the mortgagors under the agreement of the 11th of Sep- 
tember, 1861, remains, unpaid. If so, how much ? 

(2) If any sum reamins unpaid in respect of the malikana 


* allowance, who are the parties now entitled to the same? 


‘We shall ask the learned Subordinate Judge to dispose of 
these issues as speedily as possible, allowing „such evidence to 
be given by both parties as may be deemed relevant. On return 
of the findings the pR will have thẹ asual ten days for 
filing objections. i 

8. 0. M, . Issues remitted. 
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e 5 DAMRAR SINGH AND ANOTHER 
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JAWITRI KUNWAR. .” 
Transfer of Property Act (IV of 1882), section 41—Consent by guardian of— 7a" 22. 
minor owners—-minors not bound—Guardian not ‘ person interested’. Sranuey, C. J. 
Where a transferee from the guardian of cerfin minor owners is in  BURRITT, J. 


possession of property with the consent of the guardian even if that 
consent is given expressly, it would not be a cqhsent which would pass 
the ownership to the purchaser within the mearfng of section 41 of the 
Transfer of Property Act, inasmuch as the gufrdian giving the consent 
is not a person personally interested in the property. 


Where the proprty is the property of minors and another person is 
giving himself out to be the owner, the persons interested could not be 
said to have given their consent so as to be bound by any transfers 
which the ostensible owner makes. 


z 


A APPEAL against the decree of Pandit Girraj Kishore Datt, 
‘ Subosdinate Judge of Moradabad. ° 


Suit for possession of certain property. , 
The facts of the case appear from the judgment. 


“PEO Conay Gait: him J. No Cada and’ Te} Dahada 
Sapru), for the appellants, 


Mohammad Ishaq,*for the respondent. | 


The judgmenteof the Court was delivered by . 

-Burxirt, J.p The suit, out of which this appeal has arisen, is Burkitt, J. 
closely connected with First Appeal No. 231 of 1904, in which pe 
we have delivered judgment to-day. In that case it will be 
remembered that one Beni Singh and his father, Jai Singh, had 
some litigation which eventually ended in a partition suit by ` 
which Beni Singh took one-half of the property and his fatter, - 

Jai Singh, remained in possession of the remainder. Beni 
Singh’s wife was one Jawitri Kunwar. “Mis suit is to recover 
possession of certain villages which were conveyed by Beni 
Singh to Musammat Jawitri by a sale-deed of the 22nd of January, 
1886. It is contertded that Beni Singh had no title whatever 
p to make that conveyance. This point was not raised in the 
; Court below. Mos? df the villages conveyed by that sale-deed 
came to Jai Singh after the partition between him and his son, 
* F. A. No. 233 of 1904. _ 
24 
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Beni, on the successive deaths of two widows, Musammat 
Tulsha and Musammat Khushalo in 1881 add 1883. On their 
deaths the properties of their husbands, Sher Singh and Dhunna 
Singh, came to Jai Singh by collateral syecéssion. It is shown 
that Beni Singh for some time acted as Sarbarahkgy of his step- 


Konwar. . mother, Musammat Rukmin Kunwar—from the death off Jai 


Burkitt, J. 


e 


* Singh in 1885 down to the year 1887. In the latter year Rukmin 


Kunwar was appointed guardian of the person and property of 
her minor sons. It was during this period (1885 to 1887) 
while Beni Singh Yas acting as Sarbarahkar that he executed the 
transfers to his wfe, Musammat Jawitri Kunwar, after having 
had his name recorged in respect of those villages on his father’s 
death. The transfer‘purports to have been made in consideration 
of a sum of Rs, 6,000, which Beni Singh acknowledges to have 
received from his wife. The plaintiffs-€ppeflants, who are the 
sons of Jai Singh by his wife Musammat Rukmin Kunwar, 
claimed possession of these villages as part of their father’s 
estate. The Subordinate Judge gave them a decree for posses- 


sion but on condition that they should repay to Musammat . 


Jawitri Kunwar the sum of Rs. 6,000 which was said tg have 
been paid by her to her husband as consideration for the sale. 
The reason which the Subordinate Judge gives for the order is 
because it was purchased by Musammat Jawitri Kunwar “im 
good faith, in lieu of Rs. 6,000 at the time when Beni Singh 


' was the ostensible owner of the property with the implied con- 


sent of Musammat Rukmin Kunwar, the thother and guardian 
of the person and property of the plaintiffs,and Musammat 
Jawitri Kunwar, a pardanashin lady, had acted in good faith 
after taking reasonable care to ascertain, so far* as she could, 
*that Beni Singh had power to transfer the said property to her.” 
We find it difficult to understand exactly the reasons given by 
the Subordinate Judge for refusing to give other than a condi- 
tfgnal decree. Presumably this order is passed under the provi- 
sions of section 41 of the Transfer of Property Act. That section 
lays down as follows*— Where, with the, consent, express or 
implied, of the persons interested in immoveable property, a 
person is the ostensible owner of such sproperty and, transfers 
the same for consideration, etg., etc.” Now the first point to 
notice in this case is that the consent, express or implied, which 
is to be given must be that of the persons interested. Who were 
the persons interested in the vilfages which form the subject of 
the deed of conveyance?* They were, undoubtedly, the two 
plaintifis-appellants. They were the only persons who could give 
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such a consent, whether implied or express. But at the time 
when this transa@tion took place they were infants of tender 
years who could not possibly give such* consent. Then the 
learned Subordinate Judge says, “With the consent of the 
mother and guardian usammat Rukmin Kunwar,” but Musam- 
maf Rukmin Kunwar was not a person personally interested 


in the property, and we are unable to say that the consent, 7 


even if express, given by a guardian, to a third party, to hold 
himself out to the world as the owner of the infant’s property, 
would be such a consent as is required byf section 41 of the 
Transfer of Property Act. To hold so woui be to open a wide 
door to fraud. We note the fact that it if admitted on both 
sides that there is no shred of evidence th&t consent was given 
by Musammat Rukmin Kunwar. We would also point out that 
at the date of the conveyance by Beni to the respondent, Musam- 
mat Rukmin Kunwar was not the guardian of the property of 
her children. For the above reasons we are of opinion that the 
lower Court acted wrongly in imposing in its decree a direction 
that the appellants should first of all pay Rs. 6,000 to Musam- 
mat dawitri. : 

Mr. O'Conor, for the appellants, also complains that’the lower 
Court has given mesne profits only from the date of the decree 
tnd not ftom the date of the institution of the suit. We 
think that as a patter of course on getting a decree for the 


recovery of mesne profits successful plaintiff is entitled to mesne- 


profits at least from the date of the institution of the suit. We, 
therefore, modify. the decree to this extent. For the above 
` reasons we allow this appeal and we give the plaintiffs-appellants 
a decree for possession of the property in suit unrestricted by 
the burden of paying Rs. 6,000 to Musammat Jawitri Kunwar; 
and we give mesng profits from thé date of the institution of 
the suit. The appellants are entitled to their full costs in both 
Courts including feeg in this Court on the higher scale. oe 
We may mention that several objections were filed in this 
Court after the prespntation of the appeatwnder the provisions 
of section 561 of theCode of Civil Procedure. According to law, 
those objections shoulé*have been filed within one month from 
the date of the service of summons on the respondent. Now 
here it has been shown that the summons was served on the 5th 
of December, 1904,*and these objections were not filed until the 
9th of January, 1905, that is’ to say, they were four days late. 
They should have been filed on the 5th of «January at the latest, 
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An attempt has been made to explain this delay by saying that 
the respondent was away from the village When the summons 
was served. An affidavit has been put in to support this excuse 


seas SINGH for the delay. To that affidavit we give gory little credit. We 
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cannot understand how- the person who swore to its gruthfulness, 
who is the agent of Mussammat Jawitri, did not, if his story be 
true, at once inform her gf the service. Further we have before 
us the affidavit of the process-server who swears that Musammat 
Jawitri was at the time in her house, that he could not obtain 
access to her and, tRerefore, he was obliged to affix the summons 
on the door of the hpuse. We refuse ‘to entertain the objections 
and reject them wit® cost including fees on the higher scale. 


J. B. L. i Appeal allowed. 


PITAM SINGH 
Versus 


TOTA SINGH AND OTHERS. * 


Limitation Act (XV of 1877), Sch. II, article 179, clause 4—Civil, Pro- 
cedure Code, application under section 232,—application asking time 
to find out addresa of judginent-deblor—step in aid of execution. 


Gomti, the original decree-holder, transferred the decree to Pitam Singh 
who made an application for substitution of his name. Notice was issue? 
on this application but could not be served on one of the judgment- 
debtors. An application for time was made and granted. More than 3 
years after the date of the last application for exgcution but within 3 years 
of these applications the present application was made for execution. Held 
that they were bona fide applications made with the i€tention of keeping 
the decree alive and the decree could not be executed without an application 
under section 232, Civil Procedure Code, being made. ‘These applications 

° were to take steps in aid of execution within the meaning of article 179, 
clause 4, Schedule I, Limitation Act. 


Srconp APPEAL against the order of Pandit Kunwar Bahadur, 
Subordinate Judge of Shahjahanpur, confirming an order of 
Maulvi Muhammad Shafi, Munsif of Budaun. 

Application for exertion of decree. l 


Decree-holder’s appeal. = . 
The material facts appear from the judgment. z 
Gulzari Lal, for the appellant. ‘ 


Govind Prasad, for the respondents. 
The judgment of the Court was deliverec ly 
Rronarps, J.—This second apptal, arises out of execution pro- 
ceedings taken by the appellant, who is the transferee of 
* E.B. A. No, 924 of 1906, 
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Musammat Gomti, the original decree-holder. The decree was Crvin. 
transferred to Pitam Singh on the 12th of January, 1901, and on 1907. 
the 19th of March, 1902, Pitam Singh admittedly within time = =, 


applied to the Cotfrt executing the decree that his name might AIBA Erian 


be substituted for the name of Musammat Gomti. Notice in Tora Sıxan. 
writing of this application was by the Court’s order sent to the 
various judgment-debtors. One of them, Pulandar Singh, could 
not be found, and onthe 31st of May, 1902, Pitam Singh applied 
to the Court for further time, stating that he fie not find the 
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address of Pulandar Singh. The decree wfll be barred unless 
it be held that both these applications are st@ps in aid ef exe- 
cution within the meaning of clause (4) of article 179 of the 
second schedule of the Indian Limitation Act, 1877. The respon- 
dent contends that inasmuch as the application of the 19th of 
March, 1902, merel¥ asked for substitution of names and did not 
contain any prayer for execution, the application is not one in 
accordance with law to the proper Court to take some steps in 
aid of execution of decree. The application of the 19th of 
’ March, 1902, was evidently intended by Pitam Singh as a 
° necessary preliminary to further proceedings in execution.’ The 
Court dealt with it as such. The application of th8 31st of 
May was also necessary to carry into effect the order of the Court 
passed on the application of the 19th of March. We have no 
doubt that both the applications were bona fide and the delay 
that has since taken placs is explained by a suit which was | 
instituted to set aside the transfer by Musammat Gomti in 
favour of Pitam Siagh. The only question we have to decide is 
whether these applications come within the language used in 
clause (4) of article 179. We decide this question in the 
affirmative. They were bona fide applications made with the 
intention of keeping.he decree alive and the decree could not be 
“executed until notice‘of the application undér section 232 had 
been given to the trånsferor and the judgment-debtors, axd 
their objections heard. There has certainly been considerable 
delay and this affects our order regard#@®g costs. We decree 
" the appeal, set asidé the decree of both the Courts below and 
return thesproceedings flirough the lower appellate Court to the 
Court of first instance with djrections that that Court place 
the proceedings upon the file of pending proceedings and proceed 
according to law. We make no order as to costs. 
J. B. L, ee Appeal allowed. 
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ses ks P 
1907. i versus ps 
Semyan d 
Jan. 22. N NANIG RAM AND ANOTHER.” 
Knox, J. Hindu Law—Widow—Right to husband's separate property—Decres 
RICHARDS, J. . —COondition for security-bond. 


Plaintiff was widow of Chajju Mal who was member of a joint 
family but kept self-acquired property separate. On his death the 
widow brought a:suit for a declaration that she was entitled to certain 
money kept in deposit by her husband. The Judge gave her a decree on 
condition of her filing a security-bond that she would not spend the money 
otherwise than for her maintenance. Held that the Court below had no 
right to annex any such condition to its decree. e 


SECOND APPEAL from a decree of A. B. Bruce, Esq., District 
Judge of Agra, modifying a decree of Rai Shankar Lal, Subordi- 
nate Judge of Agra. 


One Chajju Mal was a Post Master in Rajputana. He died ` 
whilst yet in service on 17th April, 1902. He left a stim of 
Rs. 1,996 in the Postal Savings Bank to his credit and there were 
Rs. 241 due to him as arrears of pay. His widow, Musammat Muli, 
applied for letters of administration to the Court of the District 
Judge of Agra. The application being opposed was rejected, 
and the letters of administration were issued to the respondents, 
the brothers of Chajju Mal. The widow then brought the 
present suit for a declaration that she was entitled to the above 
two sums. Her suit was resisted by the brothers of her deceased 
husband and was decreed by the Court of first instance. The 
‘lower appellate court modified the decree of the first court 
“by declaring that the plaintiff was entjtled to recover the 
money in suit on her executing a bond With one surety to the 
sfiisfaction of the defendants or of the ‘Court to account for 
any portion of the money expended for the purposes other than 
the maintenance in #Pfitting manner of herself and her house- 
hold dependants.” 


Plaintif appealed. . 
° Satya Chandra Mukerji (Gulgart Lal with him), for the ap- 
pellant, contended that the widow was at liberty to spend the 
money which had been found to be the self-acquired property of 


her husband in any way she choe and that she was not 4 
e #8. A. 11 of 1906. 
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trustee for the reversioners. The order, therefore, which directed 
her to furnish secufity and be accountable for her expenses was 
altogether improper. He relied on 

Mayne’s Hindu Taw, sévewgh edition, pages 743 and 842, 


whigh defined the position of a Hindu widow with regard to the 
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self-acquired property of her husband, although her husband r 


was a member of a joint Hindu Family. 


Durga Charan Banerji (Mohun Lal Sandal with him), for the 
respondents, contended that the order of fhe District Judge 
requiring the widow to give security was a proper one. A 
widow has under the Mitakshara.Law no greater rights with 
respect to moveable property than she has over the immoveable 
property which she inherits from her husband. A widow can 
incur expenses forgecessary purposes only and the remainder 
would go to the reversioners. The rights of the reversioner 
are to be safe-guarded and the learned Judge has done no 
more than this by making provision by way of security. He 
referred to 

Mayge’s Hindu Law, seventh edition, page 868. 

The judgment of the Court was delivered by e 

RıomarDs, J.—In this suit the plaintif# sought a declaration 
that she was entitled to a sum of Rs. 1,996, standing to the credit 
of her deceased husband in the Post Office Savings Bank and 
also to the sum Of Rs. 241 due te her deceased husband as 
arrears of his pay as post-master. Both the Courts below have 
held that Rs. 1 1996 and Rs. 241 were the selfacquired property 
of Chhajju, deceased husband of the plaintiff. It appears 
that after the? death of Chhajju the plaintiff applied for a 


succession certrficate. Her application was opposed by Panna, 


Lal, a brother of the deceased, who claimed that the deceased 
and he were mem®ẹs of a joint Hindu family and that the 
money was joint family property. His opposition was successful 
and the succession certificate was granted to Panna Lal and 
another brother and not to the plaintiff. hereupon the plain- 
tiff brought this suif, The only part of the decree of the lower 
appellate Court objected, to is that part, which annexes a condi- 
tion to the receipt of the money by the plaintiff that she should 
file a security bond to the effect that she would not spend any 
portion of the said amount for any purpose other than the main- 
tenance of herself and thoseewho depend upon her. In our 
judgment the lower appellate Court had no right whatever to 
annex this condition to the decree made dn favour of the plaintiff, 


e 
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Crvib. The learned Judge seems to have dealt with the case as if he had 

1907. before him an application for a succession cSrtificate. No case 

ras whatever was made*by the defendants that the plaintiff had 
ULI 


v. wasted or was about to-waste the money» to Which she was 
Namo Rau. entitled. We allow the appeal, set aside the decree of the lower 
oe appellate Court and restore the decree of the Court of first in- 

Richards, IN, f ; i : A $ 
stance with costs including in this Court fees on the higher 








scale. j 
8. 0. N. Appeal allowed. 
Orin. 7 SHEODAHAL 
1907. versus 
~ 
Jan. 31. BHAWANI.” 
any e 
Sranzpy, C. J. Civil Procedure Code (XIV of 1882), sections 244, 583— application for 
Borer, J. restitution—Suit barred— Suit tried as application. 


—_— 


Whero a decree-holder obtains possession of the property without inter- 


vention of Court and the decree is reversed on appeal, no suit lies for - 


possession of the property so taken possession of after the decrée of the ` 


lewer Court. Sections 244 and 583 bar such a suit, the language ef these 
sectians being imperative. Dhan Kunwar v. Mahtab Singh, I. L. R., 22 
All, 79, and Saran vw Bhagwan, I. L. R., 25 Al, 441, referred to. 


Where instead of an application for restitution the plaintif brought i a 
suit for possession but prayed that his suit may be treated as an applica- 
tion for execution, held that his prayer should be gganted. 


Suit for possession and mesne profits. 

The defendant mortgaged the property in dispute to the 
plaintiff. She instituted the suit for redemptidn and obtained a 
decree on 23rd of September, 1901. The decree was passed by 
„the Subordinate Judge. Without applying for execution of the 


ae 


“decree she took possession of the property. The decree of the ` 


Subordinate Judge was reversed by -the JMstrict Judge which 
was confirmed by the High Court. The plaintiff thereupon 


e brought this suit for possession and mesne profits. The suit 
was dismissed by the Courts below. 
* Plaintiff appealed. A 


Motilal Nehru (with him Ghulam Mugtaba), for the appellant, 
submitted that no execution, of the reversed decree being 
taken out and the decree-holder having privately taken possession, 
section 583 did not apply. It appliede to restitution under 
decrees which had been executed’ apd possession obtained under 
them. 


eee 3. A. 14 of 1907. 
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In any case his plaint could be treated as an application under 
section 583, but that point would only arise if section 583 applied. 
This section was only an enabling section and not a disabling 
one. Under section 288 the executing Court could not take any 
notice of an*adjustment outside the Court. The plaintiff was 
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not dispossessed by the action of the Court. It was only where +’ 


the Court was asked to undo the effect? of its own erroneous act 
that section 583 applied. Compare 

Srinath Sahai v. Ram Ratan Lal, [1902] 24 All, 361. 

“Shall” in section 583 meant “may”, and it was no bar toa 
regular suit. It had been held that mesne profits accruihg after 
the delivery of wrongful possession could be recovered by a 
regular suit as well as by application under section 583. There 
was no direction jn section 583 that no suit “ shall lie,” as was 
to be found in section 244. It was an accident that the defend- 
ant took possession a day after the decree. 


Sital Prasad Ghose, for the respondent, submitted that the suit 
clearly fell within the prohibition of section 583 read with sec- 
tion 244 of the Civil Procedure Code. The words of section 583 
—“a benefit by way of restitution or otherwise”—‘vere very 
wide, and the present case fell within the prohibition of that 
section when read with section 244. 


He referred to ¢ 
Collector of Meerut v. Ktlka Parshad, [1906] 3 A. L. J. R., 536. 


The judgmeng of the Court was delivered by 

STANLEY, ©. J.—This appeal has been preferred under the fol- 
lowing circuthstances :—The defendant, Musammat Bhawani, 
executed a mortgage in favour of the plaintiff of certain propertys 
She subsequently syed for redemption and obtained a decree on 
the 23rd of Septemb&r, 1901. She did not put the decree into 
execution but took péssession of the mortgaged property without 
the intervention of the Court on the day after the decree was 
passed. An appea] against the decree#was preferred and the 
decree was reversed? On second appeal to the High Court the 
decree of the lower appellate Court was affirmed. Thereupon 
the plaintiff-appellant before ug instituted a suit for recovery 
of the mortgaged property of which Musammat Bhawani had 
taken possession wetkout the intervention of the Court. In the 
Court of first instance the, plaintiff, to meet the defendant’s 
objection, that the claim was barred by sections 244 and 583 of 
the Code of Civil Procedure, asked the’Court, in the event of its 

25 i 
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holding that these sections were fatal to the suit, to treat the 
plaint as an application under them for restitution of the 
property. The Court of first instance dismjssedethe plaintif’s 
claim on the ground that it was barred UF the sections to which 
we have referred. On appeal the lower appellate Court uplkeld 


“nthe decision of the Court of first instance and stated as regards 


the application to have’the plaint treated as an application 
under section 244 and section 583, that “ the Court might have 
so admitted it had the appellant allowed that no regular suit lay, 
but the appellant has contested this point up to the appellate 
Court.” On this account the learned District J udge considered 
that it would have been improper for the lower Court, and still 
more so for him, to treat the plaint as an application. 

An appeal has now been preferred to this Qourt and the main 
grounds of appeal are that sections 244 and 583 do not stand in 
the way of a suit; that section 583 does not bar the institution of 
a regular suit and that in any case if these sections are.applicable, > 
the Judge ought to have treated the plaint as an application ' 
under them. We are disposed to think that the sectiogs in - 
question glo forbid a suit such as the present one. By the 
language of section 244 a suit is prohibited. Although there is 
no express prohibition ageinst the institution of a suit for 
recovery of property by way of restitution or otherwise contained 
in section 583, still the language of that sectio& coupled with the 
Saunas in section 244 appears to be imperative. The words 

“when a party entitled to any benefit by way of restitution 
or siete under a decree passed in an &ppeal, desires to 
obtain execution of the same, he shall apply to tlee Court which 
passed the decree against which the appeal was -preferred, and 
such Court shall proceed to execute the decree passed in appeal 
according to the rules prescribed for the fg of decrees or 
sujts.” This apparently is the view whiqh was taken by the 
learned Judges of this Court who decided the cases of Dhan 
Kunwar v. Mahtab Anhe ) and Saran v. Bhagwan). We 
think, however, that in the present instafice, at all events, 
the Courts below ought to have acceded to the request of the 
plaintiff-appellant and treated the plaint as an applicatfon under 
the sections to which we have*referred. The reason assigned 
by the learned District Judge for his refusal to entertain this 
application does not appear to us to be reasonable. We there- 
fore allow this appeal, set aside the’decrees of both the lower 

(1) © [1899] L L. R., 22 AIL, 79. 
. (2) [1903] L L. R., 25 AIL, 441. 
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- Courts and remand the suit to the Court of first instance through Crvm. 
the learned District J udge under section #562 of the Code of 1907. 


Civil Proceduwe, with directions that the plaint be treated as an we 
application under sect{8ns 244 and 583 and be disposed of on Eon AHAD 
thesmerits. ‘Costs here and hitherto, including fees in this Court Bmawaxı. 
on the higher scale, will abide the event. * Sta ley, C.J. 
x. Appeal deereed—Cause remanded. — 
—— 8 
GOPAL DAS ° i ` Orvin. 
nersus - 1907. 
TEJ SINGH.* Jan 17, 
Pre-emption—wajib-ubarz—record of contract—termination of contract with STANLEY. aE O J 
2 settlement. Boaxirt, I. 


7 The wajib-ul-arz of a village of the year 1866, recited “so far 
there have been no sales or mortgages to strangers, but in fature if any 
co-sharer wishes to transfer, he shall do so first to co-sharer, &c.” Held that 
this was.a record of contract which came to an end with the setjlement. 
After the settlement which terminated the contract there wasno right of 
pre-emption in the village. ~ m 


e APPEAL under section 10 of the Letters Patent against the 
judgment of RromarDs, J., confirming a decree of A. Sabonadiere, 
Esq., District Judge of J hansi, reversing a decree of Munshi 
Prem Bihari, Munsif.. 


Suit for pre-ethption. 
The Court, of first instance dismissed the suit. 


The lower appellate Court reversed the decree. 


Rrowarps, J., ah ie the following judgment :— Richards, J. 


This was a suit for pré-emption. The plaintiff's claim was based onethe 
entry contained in the wajib-ul-arz of 1866. The entry commences by re~ 
cording the fact that there never had been in the village a transfer to a 
stranger. It goes on tf provide that in-future if any one should sell or e 
mortgage his share, the property must be offered to the different co-sharers in 
the manner gpecified. No evidence appears to have been given that a single 
sale to a stranger overtook place in thg village, and certainly the record that 
up to 1866, no sale had ever been made in the village to a stranger, is strong 
evidence that the custgm of pre-emption prevailed in the village. It may 
perhaps be open to question as to whether the latter part of the entry which 
refers to transfers and mortgages iñ the future is not a contract regulating the 
rights of the co-sharers inter se. This questitn, powever, does not arise in the 

* J; P. A. No. 73 of 1906, 


. 
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Orvin. present case, where the plaintiff is admittedly a co-sharer and the defendant | 
1907. a stranger. 
; In my opinion TEN was evidence given by the Plaintif sufficient to 


entitle him to sustain the present suit. I accordjpgl$ i dismiss the appeal ewith 
costs including in this Court fees on the higher scale, 


v. 
TECH: . Defendant appealed under section 10, Letters Patent. 
Lakshmi Narain, for the appellant. 
Durga Charan Banerji, for the respondent. 


The judgment of the Court was delivered by 
Stanley, C. J. STANLEY, O. J.—;This appeal arises out of a suit for pre-emption. 
—— The plaintiff bases his claim to pre-empt on a provision in the 
wajib-ul-are of the village of 1866, and upon this alone. The 
record of the right contained in that wajib-ul-are runs as 
follows :—‘‘In our village so far there have been no sales or 
mortgages toastranger. In future if any one wishes to sell or. 
mortgage his share, he shall do so, first to a co-sharer in his own 
patti, then to other co-sharers, and lastly, he may sell to a stran- 
ger.” Ina settlement subsequent to the settlement of 1866, no : 
mentjon is found of any right of pre-emption. It appears that the — 
village ia which the property in dispute is situate was divided into ‘ 
several Mahals, and X is stated that wajzb-wl-arzes were prepared 
subsequent to the partition, but these wajib-ul-arzes aro also silent 
as to the existence of any right of pre-emption. The claim of 
the plaintiff, therefore, is based solely upor the wajib-ul-are of 
1866. The Court of first instance came to the conclusion that 
the pre-emptive clause in that wajib-ul-ara was based on contract 
which came to an end with the settlement ; dnd that there being 
no pre-emptive clause in the subsequent settlements and no 
proof that any custom of pre-emption existed in-the village, the 
old contract was never revived and the provision in the settle- 
ment of 1866 was no longer ca Aes the parties. The 
Mynsif in fact found that any right èf pre-emption which | 
existed arose by contract and by contract alone, and in that view 
we entirely concur. em 
: The plaintiff preferred an appeal, and in his grounds of 
appeal put forward the case that the finding of the Court below 
that his claim could not proceed on the wajib-ul-arz of 1866 was 
. contrary to law, and that the finding of the lower Court, that that 
wajib-ul-arz had come to an end, was eryqneous. The learned 
District Judge reversed the finding of the Uourt below, holding 
that the contract which was contained in the settlement of 1866 
“must be held to cotinue in force until it is shown to have 
been reseinded openly or tacitly.” He found that there was no 
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evidence of any rescission and he therefore held that the contract 
of pre-emption entered into in 1866 was still in force. 

An appeal was preferred from his decree to a learned Judge 
ofthis Court, who affrmed the decision of the lower appellate 
Cowrt. From his judgment we gather that the learned Judge 


considered that it was immaterial whether the right created by .* Si 


the settlement of 1866 was a right ari$ing from contract or not. 
He says, “ It may perhaps be open to question as to whether the 
latter part of the entry which refers to transfers and mortgages 
in the future is not a contract regulating the rights of the 
co-sharers inter se. This question, however, does not arige in the 
present case, where the plaintiff is admittedly a co-sharer and 
the defendant a stranger.” Weare not sure that we understand 
_ the meaning of thjs language, but if the learned Judge meant to 
' convey that it was not material in the case to consider whether 
the right claimed by the plaintiff was a right arising by contract 
or not, we are unable to agree with him. We are also unable 
to agree with him in holding that as no sale had ever been made 
in the village to a stranger, that fact was “strong evidence that 
the custom of pre-emption prevailed in the village.” It appears 
to us that it is necessary first to determine whether the right 
claimed arose by contract or not. If it arose by contract, then 
it is clear, according to the rulings of this Court, that the contract 
terminated with*the settlement of 1866. Unquestionably we 
think the right set forth’in the wajtb-ul-arz of 1866 was a right 
arising out of the contract of the parties; and the settlement 
having determmndd, the right of pre-emption determined. We 
entirely concmrin the view expressed by the learned Munsif 
upon this point. We think that the learned District Judge was 
entirely wrong in holding that the contract mentioned in the 
wajib-ul-are of 180€ must be held to continue in force after the 
determination of tha} settlement unless it was shown that it had 
been rescinded openly or. tacitly. oad 
For these reasons we allow this appeal, set aside the decree of 
the learned Judge pf this Court, and also the decree of the lower, 
appellate Court and restore the decree of the Munsif, dismissing 
the plaitttiff’s claim with costs in all Courts. 
° $ - Appeal allowed, 
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SHAMRATHI SINGH ap “OTHERS 


VETrEUS - | 
KISHUN PRASAD AND oTHeErs.* 
Limitation Act (XV of 1877), section 22—-Practice—Parties to actton— 

Hindu Law—Debt due to joint family—Suit by managing membera— 

after period of limitation, other membere of joint family brought 

upon record whole suit barred. 

The managing members of a joint family carrying on a joint family 
business are not entitled to maintain a suit in their own names against 
the debtors of the family without joining in the suit either as plaintiffs 
or as defendants all the other members of thg family. Kathsheri v. 
Vallotil, I. L. R., 3 Mad., 234; Ramsebuk v. Ram Lall, L L. R., 6 Cal, ` 
815; Kalidas v. Nathu, I. L. R., 7 Bom., 221; Imam-ud-din v. Lila 
Dhar, I. L. R., 14 AlL, 524, Alagappa Chetti v. Vellian Chetty, I. L. R., 
18 Mad., 35; Angamuthau v. Kalanda, I. L. R., 23 Mad., 190, followed. 
Patehshri Partap Narain v. Rudra Narain, L L. R., 26 AN., 528 distin- 
guished. ° 

Where therefore the managing members of a joint Hindu family 
brought a suit against the debtors of the family, and upon their objection 
the other members of the family were brought upon the record after the 
period of limitation had expired, held that the whole suit was barred by 
limitation. i ° 

Fins APPEAL from a decree of Maulvi Muhammad Tajjammul 
Husain, Subordinate Judge of Ghazipur. 


The facts of the case were briefly as follows :—The plaintiffs, 
Kishun Prasad and Bishun Prasad, were the “sons, and the 
plaintif, Jamna Parshad, was a grandson of Dhanna Bhagat. 
They, as managers of the shop, styled Manorath Bhagat Dhanna 
Ram, brought a suit for recovery of a sum pË money against the 
defendants, Shamrathi Singh, Mahadeo Sitgh and Rajinandan, 
their principal debtors, and other members of their family, on 
a balance alleged tamhave been struck by all the three, viz., 
Shamrathi, Mahadeo and Rajinandan. The defendants admitted 
all the facts excepting that the last balance was struck and signed 
by all. They said that it was signed by only,two of the debtors 
and not by Shamrathi Singh. ey further said that the sons 
and grandsons of the three plaintiffs were also interested and 


. they should have been made partiés. Thereupon the plaintiffs 


applied for and got an orgler for impleading their sons and 
F.A, 3l of 1905. 
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grandsons as : parties, but this was done after the period of 
limitation for the suit had expired. The deféndants contend that 
the,whole suit was harred. The Subordinate Judge decreed the 
olam; 


Dèfendants appealed. >` ”? 


Govind Prasad, foy the appellants, submitted that in a suit for 
recovery of money due to a joint family firm all the members 
of the family should be made parties. If anp one of them was 
joined after the expiry of the period of limitation the whole suit 
would be barred. 5 . 

Immam-ud-din v. Lila Dhar, [1894], I. L. R., 14 AIL, 524, 527, 
Ramsebuk v. Ram Lal, [1883] I. L. B., 6 Cal, 815. 
Kalidas v. Nathu Bhagwan, [1883] I. L. R., 7 Bom., 217. 


The case of ° 


Pateshri Partap Narain Singh v. Rudra Narain, [1904] I. L. R., 26 AIL, 528, ° 


was not in point. Even if the original plaintiffs were the man- 


agers of the firm, their sons and grandsons were necessary parties. 
Muhammad Askari v. Radhe Ram Singh, [19001 I. L. R., 22 AN., 307. 


Further he submitted that the signature of only two gf the 
debtors could not save limitation against the third. Section 19 
of the Limitation Act required that the sigifature should be made 
hy the principal or his duly authorised agent. A guardian could 


not make a valid acknowledgment which might be binding on _ 


his ward, 
Tilak Singh v. Chhutia Singh, [1904] L L. R., 26 AIL, 598, 


nor could a mortgagor bind his co-mortgagor. 
Narayana v. Venkatdramana, [1902] I. L. R., 25 Mad., 220. 


Sundar Lal twith him Abdul Majid), for the respondents :— 


The plaintiffs expressly sue to realise the money on.behalf of the , 


family and not for their use. This is not a case of partnership 
but of co-ownership. „Cases, in which the relation between the 
original and subsequohtly added plaintiffs was that of partnerg, 
stood on a different footing. A managing member alone can sue 
to recover a debt on behalf of the family æ 

Ramayya v. Venkataralpam, [1893] I. L. R., 17 Mad., 122. 

The plaintiffs can give a valid discharge on behalf of their firm. 
So algo cafi the defendants give a discharge on behalf of their firm. 
One of the debtors "having signéd and acknowledged the debt a 
fresh start was given to the period of limitation. 

Bhasker Satya Shet v. Vija Lal Nathu, [1892] I. L. R., 17 Bom., 612. 

Govind Prasad, in reply, referred to 

Alagappa Chetti v. Vellian Chetti, [1894] I."L. R., 18 Mad., 33. 
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The judgment of the Court was delivered by 


Sravigy, ©. J.—The main question in this appeal is one 
of limitation. The suit was brought, to recdver a sum, of.: 
Rs. 9,240-7-0, alleged to be due on foot “of an account stated on è 
the 9th of harpist 1901. The plaintiffs, Kishun Prasad, Bighun ê 
Prasad and Jamna Prasajl, instituted the suit on the 3rd of June, 
1904, as managers of a joint family business, styled Manorath 
Bhagat Dhanna Ram, carried on in the district of Ballia, to recover 
the debt which was due by the family of the defendants in 
respect of money. dealings. The dealings between the parties 
had been carried on for several years, and on the 9th of August, 
1901, the accounts were adjusted, when the defendants, Shamrathi 
Singh, Mahadeo Singh and Rajinandan Singh, admitted the 
correctness of the balance and affixed thew signatures to the 
account, Mahadeo Singh signing it on behalf of himself as well ` 
as of Shamrathi Singh. . 

In their written statement the principal defendants objected ` 
to the array of the plaintiffs, complaining that all the members ' 
of the plaintiffs’ family had not joined in the suit. In 8onse- 
quence df this objection, on the 22nd of August, 1904, the 
plaintiffs applied to ‘the Court to have the other members of the 
family added as parties, stating in ther petition that they (the 
original plaintiffs) were the managers of the firm, and on that 
account brought the suit in their ownenames alone, but that with 
a view to remove the objection of the defendants, they desired - 
that the names of the other members of thesfamily should be 
brought on the record. By order of the 8th of September, 1904, 
the plaintiffs 4 to 12 were brought on the record As plaintifs and 
Mabadeo Prasad and Chhoti Lal, two members of'the family, were 
added as defendants. HŒ the added plaiytifis were necessary 
parties to the suit,- it is admitted that | the 8th of September, 
1904, when they were added as plaintiffs, the suit was barred 
by limitation. But on behalf of the respondents it was contend- 
ed that the original ftaintifis were the managing members of the 
joint family and, as euch, were entitled te institute the.suit in 
their own names alone on behalf of themselves and the other 
members of the family. The learned Subordjnate J udge acceded’ 
to this contention and passed a decree in favour of the plaintifis. 

One of the grounds of appeal is that? a decree against the 
persons of the minor defendants ought not to have been granted. 
Mr. Sundar Lal, on behalf of the respondents, admits that this is 
so, and that so far as "the minor defendants are concerned, the 
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decree should be sdtisfied out of the joint family funds alone. 
So far the appeal must in any case succeed. ° 
as regards tle main question, it is first necessary to determine 
; whether or not Kishun Prasad, Bishun Prasad and Jamna Pra- 
sad*were the managing members of the family when the suit 
was brought. It appears that at the tite of the institution of 
the suit dissension existed between some of the members of the 
plaintiffs’ family, and hence we find two of them supporting the 
defendant’s case. The evidence of these two witnesses only has 
been translated and printed by the appellants. There are the 
depositions of Sarju Prasad and Lachhmi Prasad, sons of the 
plaintiff, Kishun Prasad, and themselves plaintiffs. Sarju Prasad 
deposed that there was no leading member in the family since 
about 1890, and tĦat the business of the firm was carried on 
under the orders of all the proprietors. Then he modified this 
statement and said that the names of those by whose orders the 
business was carried on, were Kishun Prasad, Bishun Prasad, 
' himself (the witness), Jamna Prasad and Lachhmi Prasad. In cross- 
examfmation he stated that all the suits relating to the family, the 
elaka, or the firms brought since 1890 were instituted in the 
names of Kishun Prasad, Bishun’ Prasad and Jamna Prasad 
ogly, or in the name of Debi Prasad as long as he lived. Debi 
Prasad, we may mention, was a son of the plaintiff Jamna 
Prasad. We now come tp the evidence of Lachhmi Prasad. 
He deposed that hundis were drawn by the firm under the 
signatures of al—and then, he said, they are “signed by 
any of us who happen to be present.” He admitted, however, 
that the name bf Kishun Prasad, Bishun Prasad and Jamna 
Prasad were entered in respect of the whole elaka, and the names 
of the other membeys of the family were not so entered. As 
against this evidence we have the evidence of the plaintiffs, 
Bishun Prasad and Klshon Prasad, who deposed that they aad 
Jamna Prasad were the managing members of the family. 


The learned Subordinate Judge came to fhe conclusion on the 


evidence that the origtnal plaintiffs were the managing members 
of the family and sued agsuch, and we have no hesitation what- 
ever in agreeing with him as to this. 

The question then is whether the managing members of a 
joint family carrying*dh a joint family business are entitled to 
maintain a suit in thelr own names against debtors of the family 
without joining with them in the stit either as plaintiffs or 
defendants all the other members of the family. 

> 26 
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The learned Subordinate Judge held on this point that inas- 
much as all the business carried on by the plaintiffs’ family was 
carried on in the names of the three original plaintiffs, and that 
all suits relating to the family which” had been previously 
instituted in the Civil or Revenue Court had beén institated 
only in the names of hese plaintiffs, therefore the suit was 
properly instituted in their names for the benefit of all the 
members of the family, and that it was not necessary for the 
other members to join in the suit or to be made parties to it. 

Tha Subordinate Judge is in error in saying that the business 
was carried on in the names of the three original plaintiffs, 
It was carried on in the names of the plaintiffs’ firm. The 
evidence of Bishun Prasad, Muhammad Suleman and Amjad 
Ali Khan, coupled with the plaintiffs’ own ststement in the plaint 
shows this. 

If the question had been an open one, there is a good deal to 
be said in favour of the view taken by the Court below; but ! 
it appears to us that it is concluded by authority. 

Inthe case of Kathusheri Khana v. Vallorl Narayawan(’), 
it was held by Turner, ©. J., and KINDERSLEY, J., that “ unless 
where by a special* provision of law co-owners are permitted 
to sue through some or one of their members, all co-owneys 
must join in a suit to recover thelr property. Co-owners may 
agree that their property shall be managed and legal proceedings 
taken by some or one of their members, bat they cannot invest 
such person or persons with the competency tq, sue in his own 
name on their behalf or if sued to represent them.” SARGENT, 
C. J., adopted this statement of the law in the cde of Balkrishna 
v. The Municipality of Mahad(*). In the case ‘of Ramsebuk 
v. Ram Lal Kondoo("), two of the sons out of a joint Mitakshara 
family, consisting of a father and three sons and the widow and 
sgns of a deceased son and carrying on Business in partnership 
sued on a hathehitta for recovery of the amount payable there- 
under. When the wut came on for hearing, an objection was 
taken that all the parties who ought to Bue were not on the 
record. Thereupon, on the applicatign of the original plain- 
tifs the names of the father and the third son Were added 
and the plaintiffs were descrifed as surviving partners of the 
deceased son. At the time these additiongl, persons were made 
parties, the suit was as regards *Lhem barred by limitation. It 

(1) [1881] LL. R., 3 Mad., 234. 


(Q) 11885] L L. R., 10 Bom., 32. 
(3) [1881] I. L. R., 6 Oal, 815. 


VOL. IV] HIGH COURT. 


was held that, inasmuch as the original plaintiffs could only 
enforce their claim in conjunction with the #dded plaintiffs and 
the added plaintiffs yere barred by section 22 of the Limitation 
Act, the claim of the oñginal plaintiffs was also barred. GARTH, 
C. A, who délivered the judgment of the Court, in the course 
of it observed, “When a joint family or any members .of 
it, carry on a trade in partnership and contract with the 
otitside public in the course of that trade, they have no 
greater privilege than any other traders. YE they are really 
partners they must be bound by the same rules of law for 
enforcing their contracts in Courts of law as any other part- 
nership.” A similar decision was arrived at by a Bench of 
the Bombay High Court in the case of Kalidas Kevaldas v. 
Nathu Bhagvan(*), e The same question was considered in the 
case of Imam-ud-din v. Liladhar(*). Jn that case a suit was 
brought upon two hundis by one only of two members of a firm. 
The defendants in their written statement, as here, raised the 
objection that all necessary parties were not joined as plaintiffs. 
Upom that the other partner applied to be made a co-plaintiff 
- and the Court acceded to the application at the time. When he 
was made a co-plaintiff the suit was barred by limitation, and 
the Subordinate Judge on that account dismissed it. On appeal 

e District Judge allowed the appeal on the ground that the 
defendants did not?raise the plea of non-joinder at the earliest 
possible period. On gecond appeal, Enas, O. J., and TYRRELL, J., 
after a review of the authorities, set aside the order of the Dis- 
‘trict Judge and afffrmed the decree of the Court of first instance, 
holding that al» tho surviving partners of the firm should have 


‘been plaintiffs .in the suit, and further that where a Judge, , 


acting under section 32 of the Code of Civil Procedure, adds a 
persón. as-a necessary plaintiff after the period of limitation for 
a suitby him alone, o# with others, has expired, section 22 of the 
Indian Limitation Act, 1877, would clearly apply to the right” of 
suit of the person so added and the suitycould not be main- 
tained without him. * 

In Madras it has been held that the proposition that the 
manager òf the Hindu “family can sue without joining those 
interested with hin is one which*cannot be supported, Alagappa 
Chetty v. Vellian Cheity( °) and Angamuthu Pillai v. Kolanda- 


velan Pillai(’). 

(4) [1883] Le R., 7 Bom., 217. 
(5) [1892] I L. Ra 14 AlL, 524. 
(6) [1894] L L. R., 18 Mad., 35. 
(7) [1900] I. L. R., 23 Mad., 190. 
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Mr. Mayne in his work on Hindu Law, om dealing with this 
_ question, says at pp.*368 and 369 of the sixth edition, “ A neces- 
sary consequence of the corporate character gf the family, holding . 
is that wherever any transaction affecta*that property, all the 
members must be privy to it, and whatever is done, tnust be gone 
for the benefit of all and not of any single individual. For 
instance, a single member cannot sue or proceed by way of 
execution to recover a particular portion of the family property 
for himself, whether his claims be preferred against a stranger 
who is asserted to be wrongfully in possession or against his 
co-parceners. If the former, all the members must join and the 
suit must be brought to recover the whole property for the 
benefit of all,” and later on,—‘‘ one member cannot sue by himself 
without joining or asking the consent of the gthers and making 
the defect good by joining the others as defendants. Iffrom `, 
any cause, such as lapse of time, the other members cannot be ` 
joined as plaintiffs, the whole suit will fail.” 
Our decision in the case of Pateshri Partap Narain Singh v. . 
Rudra Narain Singh(*), which has been relied on by Mr. Sander 
Lal, doeg not help the contention advanced on behalf of the 
respondents. That decision was based upon the peculiar cireum- 
stances of the case. The objection raised as to non-joinder of 
parties was not pressed by tle defendants, and it was only on 
appeal that we pointed out the defect in this fespect and amend- 
ed it. We observed in our judgment that if the question had 
been raised at the trial the plaintiff would no doubt have obtain- 
ed in good time the consent of his brother to his name being 
added to the array of parties to the proceedings. * 
For the foregoing reasons we allow this appeal, set aside the 
` decree of thé Court below, and dismiss the plaintiff's suit with 
costs in both Courts including fees in this Court on the higher 
scale. |] ` 
"2. - Appeal decreed. 
(8) [1904] I. L. R., 26 All, 528. [But Cf. Ramkinkar v. Akhil Chandra, 
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K ‘ 
i RÅM PRASAD AND ANOTHER ` o O 
E vee ; A 1907. 
e 
DUNGAR SINGH anworuers.* Feb. 1. 
Civil Procedure Code (XIV of 1878), section 873—unconditional withdrawal 4g, ANLEY, O. J. 
of ‘appeal and claim’—Second suit—not maintainable. Bourairt, J. 


A suit for redemption was dismissed by the Court of first instance for 
want of necessary parties. In the appellate Court the plaintiff put in an 
application saying that he did not wish to prosecute his “appeal or claim”, 
the other side having given up his costs. The plaintiff then brought 
a second suit to redeem. Held that the effect of the application was that 
the plaintiff gave up all his claims to redeem the property, the considera- 
tion for the withdtawal being that the respondents gave up their costs, 
and the suit was barred by the last paragraph of section 373, Civil 
Procedure Oode. 

SECOND APPEAL against the -decree of J. H. Cumming, Esq., 
- District Judge of Aligarh, affirming the decree of Maulvi Moham- 
f mad*Shafi, Subordinate Judge. : 


i Suit for sale. ° 


One Balwant Singh executed a mortgage on 13th April, 1894, 
fn favour of Ram Prasad, by which certain property was mort- 
gaged to secure the money advanced. The second plaintiff is 
the adopted son of Ram Prasad and was made a co-plaintiff on 
his own application. ” The property mortgaged was subject to a 
prior mortgage “of date the Ist January, 1840. The plaintiffs 
offered to redeem the prior mortgage also. The defence inter alia 
was that Ram Prasad had previously brought a suit for redemp- | 
tion of the mortgage of 1840 in his capacity of a purchaser of a 
part of the equity bf redemption. The Court of first instance 
had dismissed that suit on the ground that the necessary parties 
had not been impleaded. On appeal the suit was withdrfwn » 
without permission to sue afresh. The plaintiff filed a petition 
saying that he did not wish to prosecute "the claim and appeal” a 
in respect of the property claimed. The defendants pleaded 
that the suit was barred” by section 373 of the Civil Procedure 
Code. The Court& below sustained this plea and Sanur’ 
the suit. 


Plaintiffs oles ” E 
Sundar Lal (with him Motilal N ehru), for the appellants :— 


Section 373 is no bar. The suit was dismissed for want of parties 
£8. A. 151 of 1906. . 
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Crvit. and a fresh suit can be brought. Further thete can be no answer 

1907. to the second plaintiff's claim. He was made a! party without 

-~ objection. The plaintiff could bring a fresh,suitefter dismissal 

Rau oe of his claim by the Court of first instance. The effect of the 
Donaar Sison. withdrawal was to leave the decree of the Court intact. ` e 


[Stantey, C. J.—The effect of the compromise seems to be that 
with the consent of the other side the plaintiff did not -prosecute 
the appeal and that would leave him in the position in which he 
would have been if no appeal had been filed]. 

Yes.* If the appeal had been pressed and if it had been 
dismissed, we should not have got our costs, but the plaintift 
would be in exactly the same position as he was in after the 


decree of the first Court. 5 


[SranuerY, C. J.—What is the effect of your withdrawing the 
claim ?] 


What was withdrawn was the suit as framed. 


A son has been held entitled to redeem even when a suit by 
the father was previously dismissed. 
* Sundar Lal v, Chhitar Mal, [1906] 3 A. L. J. R., 642. 


Govind Prasad, for the respondent :—] lay stress on the terms of 
the decree passed on the compromise, which sgid that the appeal 
might be dismissed on account of the withdrawal. The immediate 
effect, no doubt, was that the appeal was dismissed, but the 
plaintif expressly said that he did not wish t prosecute the 
appeal and the claim in respect of the property claimed in any 
manner. The words in any manne .meant that the plaintiff 
gave up his rights to the property in suit. 

The plea that the second plaintiff is entitle to maintain the 
suit is raised for the first time in second appeal and should not 
bg entertained. It would require certain findings, for instance 
whether the property was joint family property. 


Sundar Lal was heard in reply. $ 


The judgment of the Court was delivered by š 
Burkitt, J. Burkitt, J.—This is an appeal by the plaintiffs against a 
sea decision of the learned District Judge of Aligarh, holding in 
appeal, in accordance with the Cqurt of first*instance, that the 
plaintiffs’ suit was barred by the last clause of section 373 of 
the Code of Civil Procedyre. The facts briefly are as follows : — 
The plaintiff, Ram Prasad, in the year 1896, instituted a suit to 
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redeem a mortgag®, held by the defendants, executed in favour One 
of them in the year 1840. That suit was dismissed by the 1907. 
Caurt of first® instance because certain necessary parties had —— 


not been joined. An appeal was taken to the District Judge. ay 3 ices 
That appeal did not come on for hearing, for the District Doncar Sinan. 
Judge was informed that an agreement had been made between 
the parties. We have had that agreement read to us. It is 

to the effect that an agreement had been made in this matter, 
and in the second clause of it the appellant (that is, the present 
appellant, Ram Prasad) states, “I do not desire to prosequte my 
claim or this appeal in any manner „kisi tarah se) in respect 
of the property in suit. Therefore let the present appeal be 
struck off. The parties to bear their own costs.” On that the 
order of the Courbis :—“ By reason of the withdrawal in.accord- 
ance with the agreement of the parties it is ordered that the 
appeal be dismissed, each party to bear its own costs.” This 
compromise and order were mentioned in both the lower Courts. 

In the Court of first instance the learned Subordinate Judge 
renwrked that “an appeal was preferred, that during the 
pendency of that appeal plaintiff applied that a cempromise 
was made, and that the plaintiff did not®vish to carry on the 
litigation in any way about the property in suit and that it 
“that is to say, the appeal) must be struck off.’ Then on this 
the learned Subérdinate „Judge remarks, “Tt was clearly an 
unconditional relinquishment of the claim of redemption about 
14 biswas hakiat without permission obtained under section 373 

of the Code of Otvil Procedure. Ido not think that any fresh 
suit could be® maintained.” In the lower appellate Court the 
District Judge: remarked, “He (that is, Ram Prasad) withdrew. 
the whole of hiq claim unreservedly stating that he had no 
claim whatever against the property in suit. Under section 373, 
Civil Procedure Code, he appears to me to be debarred from 
bringing a claim now.” In these remarks the two lower Courts ° 
are right. We have no doubt that an agreement was made 
between the parties during the pendency of the appeal in the * 
former case, to the effect that the plaintiff in that suit (namely, 
Ram Prasad) abandoned all claim to redeem this property, the 
consideration for* that agreefhent most probably being the ~~ 
relinquishment of heir costs by the defendants, which, it is 
abundantly clear, Ram Prasad would have had to pay if there 

had not been a compromise. We think the case is one which _ 
comes under the concluding clause’ of section 373, and in that 
matter we afirm the judgment of the two lower Courts. But it 


Burkitt, J. 





an 
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: Oa: has been suggested’ that we should make som8 provision to safe- 
1907. guard the rights of the second plaintiff, Armi Singh. As to him 
eon. we deem it necessary only to remark that noeallu8ion was made 
AM E'RASAD 


to those rights in either of the two lower Courts. No applica- 
Doxear Sincg. tion was made either to the Subordinate Judge or to the Disttiet 
Judge to have him allowed to sue as sole plaintiff if it were 





Burkitt, J. É 
cect found that Ram Prasad, by reason of section 373, could not sue. 
The question has been raised here for the first time. We do not 
think that we can entertain it. There may be many points 
respecting his adoption and otherwise which it might be 
necessary to consider before any further steps with regard 
to him could be taken. We dismiss the appeal with costs 
including fees in this Court on the higher scale. 
x. eAppeal dismissed. 
CRIMINAL. j EMPEROR 
1906. versus 
eee r 
Dee. 12. i _ UMRAO SINGH.* 
a ® x 
Banzen, J. Northern India Candt and Drainage Act (VIIL of 1878), sections 70, 
Alkuan, J. 74—damage to the trees on the banks of the canal—whether any 
DES offence. 


Cutting branches of a tree on the banks of a canat without permission is 
an offence falling under clause (1), sectioh 70, of the Canal and Drainage 
Act. Section 74 of the Act provides that in the part of the Act dealing 
with offences and penalties the word canal includeg anong other things 
trees standing on land occupied by Government for the purposes of canals. 
CriminaL appeal against the order of Pandit, J wala Prasad, 
District Magistrate of Etah. 


The material facts appear from the dga 

W. K. Porter (Assistant Government Advocate), for the Crown. 

Sital Prasad Ghose, for the respondent. : 
+ The judgment of the Court was delivered by 
Banerji, J. Banersi, J.—This is an appeal by the “Local Government 
against an appellate order of acquittal passed by the» District 
Magistrate of Etah, whereby he set aside a°conviction under 
clause (1), section 70 of Act No. VIII of 1873. The charge 
against the accused was that they «had lopped’ off without per- 


mission branches of trees standing*on the bank of the Etawah 


Ganges canal. The learned’ Magistrate was of opinion that the 
©% Cr, A. 1028 of 1908. 3 
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offence did not fai within clause *(1) of section 70 of the Act, 
‘which provides a penalty for damaging a cahal, as in his opinion 
damage to treejon the canal was nota damage to the canal. 
In arriving at this ‘conclusion the learned Magistrate appears 
to have overtooked the provisions of section 74 of the Act. That 
section provides that in the part of the Act dealing with offences 
‘and penalties thé word “canal” shall include, among other 
things, trees standing on land occupied by Government for the 
purposes of canals. As the learned Magistrate set aside the 
conviction upon thé erroneoussyiew mentioned above and did 
not dispose of the pleas taken in the appeal before him, we must 
set aside his order of acquittal, and send back the case to him 
with directions to dispose of the appeal on the merits. 
We order accordjngly. 


Order set aside. 


UMDA BIBI 
versus . 
TIKAI RAM AND ANOTHÆR.* 


eStamp det (I1 of 1899), section 42 (2)—deficiency and penalty recovered— 
document tendered in High Oourt—effect of Collector's certificate. 


When a document was impounded by the Court below for insufficiency 
of stamp and sent fo the Collector who recovered the deficiency and 
penalty and certified to that effect, held that by reason of the Collector’s 
certificate the document was rendered admissible in evidence; and it 
was therefor# received in the High Court. 


APPEAL against the decree of Maulvi Muhammad Shafi, Subor- * 


dinate Judge of ANgarh. 
Suit for a declaration of right. 


The facts of the case are as follows :—Tikai Ram held a decree 
against Muhammad Husain. Muhammad Husain had executed 
a sale-deed in respect of some of his property in favour of his 
wife, Umda Bibi, in liewof a part of the dower due to her. The 
decreé-hofder attached the property conveyed to Umda Bibi. 
_ She objected to the attachment, but her objection was disallowed. 

. Thereupon she broyght the present suit for a declaration of her 


right. In support of her clafm she produced the sale-deed in- 


her favour. The Subordinate Judge being of opinion that 
°F, A. No. 116 of 1905. 
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the sale-deed had been executed on an insuffeient stamp-paper, 
impounded the saletleed and sent it to the Collector. He pro- 
ceeded to dispose of the suit and then and thera dismissed it. 
The Collector, however, on receipt of the gale-deed, received the 
deficient amount of the stamp together with the penalty under 
section: 40 of the Stamp Act and endorsed a certificate that the 
proper amount of the duty and penalty had been paid. 


Plaintiff appealed, 

Parbati Charan Chatterji, for the appellant. 

Guleart Lal (with him Lakshmi Narain), for the respondent. 
The judgment of the Court was delivered by 


BanzrJi, J.—This case must go back to the lower Court for ` 
trial on the merits. It was dismissed on the ground that the , 


sale-deed on which the plaintiff's claim was based was not 


sufficiently stamped, and that deficiency of duty and penalty ~^ 
_had not been paid. The Court impounded the document and 


sent it to the Collector. The sale-deed has been prodyeed 
before us and it bears the Collector’s certificate endorsed on 
it to the effect thatethe proper amount of duty and penalty 
has been realized. This was done under section 40 of Act 
No. Il of 1899. Having regard to the provisions of section 
42, sub-section (2), the document has by reasot of the Collector’s 
certificate been rendered admissible în evidence. We accord- 
ingly set aside the decree of the Court below and remand the 
case to that Court under the provisions of section 562 of the 
Code of Civil Procedure, with directions to re-admit it under its 
„original number in the register and dispose of if according to 
law. Costs here and hitherto will follow the eyent. 
Appeal decreed—Cause remanded. 
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BHOLA SINGH AND ANOTHER 
VEr8Us 
KING-EMPEROR.* 
Penal Code (Act XLV of 1860)—Section 804—assault—lathis used—death 
resulted—common tntention—grisvous hurt. 


When lathis are freely used by several assailants the result of which is 
the death of the person assaulted, the common intention of the assailants 
may be deemed to have been to cause grievous hurt inasmuch as the 
probable result of the use of lathis was at least grievous hurt. 

Tn the absence of evidence to show that there was a common intention on 
the part of seveml assailants to cause death or such injury as was likely 
to cause death, section 304 of the Indian Penal Code would not apply. 
When there was no proof as to which of the assailants dealt the fatal 
blow but death resulted from the assault committed, held that all the 
assailants could not be convicted of murder but should be convicted of 
E hurt. Q.-E. v. Duma Baidya, I. L. R., 19 Mad., 483, followed. 


APPEAL against the order of H..W. Lyle, Esq., Sessions Judge 
of Agra. 

, The facts of the case appear from the judgment. 

J ogendra Nath Mukerji, for appellants. 

The Assistant Governntent Advocate (W. K. Porter), for the 
Crown. 


The uinen df the Court was asa by 
Banggi, J.--This is an appeal by Bhola Singh and his son 


Jauhari, against their conviction under section 304 of the Indian, 


Penal Code, and She sentence of transportation for life passed 
on “each of them. It appears that a Civil Court Amin went to 
attach the cattle of the accused in execution of a decree of a 
Court of Small Causes. He was accompanied, among others, 
by one. Ganeshi Lal, a servant of the-decrge-holder. When the 
Amin’s party was geen approaching, the accused untied their 
cattle and drove them off to the jungle. One buffalo was seized 
and Gandshi Lal and another man, Ram Charan, went in pursuit 
of the other cattle. The appéllants and Khem Sahai, another 
son of Bhola Singh, who has absconded, went after them and 
attacked them with lathis. Ganeshi Lal received a blow on the 
head, which fractured his skull, and also injuries on the ‘right 
side of the chest. As a result of the blow on head he died 
® Cr. Ap. No. 1020 of 1906. : 
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Ceixiwat. shortly afterwards. These facts are fully proved by the wit- 
1907. nesses for the prosecution. None of them, howevèr, is able to say 
et whose blow caused the fracture of the skulb which resultede in 

PERE SINGH Ganeshi Lal’s death. The question, therefore, is whether on the 
Kino-Eurengr. evidence the two appellants can be convicted of” causing “the _ 
me death of Ganeshi Lal. As it has not been proved that the appel- 
lants or either of them struck the fatal blow, and as there is- 
nothing to show that there was a common intention on the part 
of all the three assailants to inflict such injury as was likely to 
cause death, we are of opinion that the appellants cannot be 
convicted of the offence punishable under section 304 of the 
Indian Penal Code. In the absence of evidence to show that 
there was a common intention to cause death or such injury as. 
was likely to cause death, we think that section 304 of the Indian 
Penal Code would not apply. Our view is supported by the 
ruling in Q.-H#. v. Duma Baidya(’). In that case three persons i 
assailed the deceased and gave him a heating, in the course of ` 
which one ofthe prisoners struck the deceased a blow on the + 
head wliich resulted in his death. All three were convictéfl of 
causing ¢he death of the deceased and were sentenced to trans- 
portation for life. In Appeal the learned Judges whilst sustaining 
the conviction of the accused who had struck the fatal blow hell 
that in the absence of proof that all the prisopers had a common 
intention to inflict injury likely to cauge death, the other accused 
could not be convicted of murder. . 

We have now to consider of what offence the appellants should 
be convicted. We think that having regard fe the fact that 
lathis were used by all the three assailants, and that the pro- 
bable result of the use of the lathis was at least grievous hurt, the 
common intention of the assailants may be de@med to have been 
to cause grievous hurt. We are therefore of opinion that all of 
them must be deemed to be guilty of causing grievous hurt. 
We so far allow the appeal as to set aside the conviction under 
section 304 and the sentence of transportation for life, and con- 
victing the appellants under section 325.of the Indian Penal 
Code, sentence each of them to rigorqns imprisonment for five 
years, with effect from the 4th of October, 1906. 

s Order modified. 
(1) [1896] I L. R., 19 Mad., 483. 


Banerji, J. 
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° ° e HASHMAT ALI Crin. 
š : versus _ 1907. 
MUHAMMAD UMMR.* : Jan 23. 


Partition Act (I V of 1898), section 4— Muhammadan parties—application of. Knox. J 


Section 4 of the Partition Act, 1893, does not apply except in the case RIOHARDS, J. 
of an undivided Hindu family. A Muhammadan therefore cannot obtain a 
the benefit of that section—Amme Rahman v. Zia Ahmad, [1891] A. W. 

N., 88, followed. 


APPEAL against the decree of W. F. Kirton, Esq., Additional 
‘ Judge of Moradabad, reversing a decree of Babu Raghunath 
, Prasad, Officiating Munsif of Nagina. 


The facts of the case are as follows :—Hashmat Ali purchased 
a 3th share in a house. He brought this suit for partition of 
that house. The defence that was set up was that the plaintiff 
wa® not a member of the family to which the house belonged, 
but was a mere stranger and that the extent of the, plaintiff's 
-share being very insignificant, the share perchased by him might 
be sold to the defendants under section 4 of the Partition Act, 
1893. The Munsif overruled this plea and decreed the suit for 
partition. The lower appellate Court reversed the decree and 
remanded the case for trial. 


Plaintiff appealed. 
Surendra Ngth Sen, for the appellant. 
The respondent was not represented. 


The judgmentanf the Court was delivered by 

Kxox, J—This appeal arises out of an order passed by the Nei J. 
lower appellate Court remanding the case under section 562 of — 
the Code of Civil Procedure for further trial. The suit*was | « 
brought by the plaintiff, who had acquired ith share in a house, 
for partition of thp share which he had acquired. Both the? 
plaintiff and the defendants (who are admittedly the owners of 
the remdining ths of the house), are Muhammadans. The Court 
of first instance granted the ptaintiff the relief prayed for and ` , 
held that the defendants were not entitled to the benefit given 
by section 4 of the Partition Act, 1893, inasmuch as the | property 
to be partitioned was not “‘a dwelling house belonging to an 
undivided family.” The lower appéllate Court held that section 

oF. A. F. O. No. 71 of 1906. 
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Crvit. 4 did apply in the case of Muhammadans fnd overruling the 
1907. Court of first instance upon the preliminary point, sent the case 
— back for trial as already stated. It it here cont®nded that sec- 
saoi AL tion 4 cannot apply except in the case of an undivided Hindu 
Monaumap family, and our attention was called to the Full Bench decision 
Uae. of this Court in Amme Rahman v. Zia Ahmad('). The respon- 
Knox, J. dent is not represented but on the analogy of the Full Bench 
aes ruling we hold with some regret that section 4 does not apply. 
We decree the appeal, set aside the order of the lower appellate 
Court and restore the decree of the Court of first instance. The 

appellant will get his costs. 

J. B. L. Appeal decreed. 
(1) [1891] A. W. N., 88. 





S AJUDHIA CHAUDHARI 

1907. ` 

oo) VErEUB 
Jan. 24, 7 pez 


naa CHHATARPAL LAL AND oruens.* 
" Kwox, J 


— Estoppel—Bvidencewsct—aection 115—Pre-emption—watver of right 
—withdrawal of money. 

g ' . 
When vendors left certain money with vendees for payment to, a creditor, 
the plaintiff, a co-sharer in the village, who withdrew the money and 
brought a suit to pre-empt the property, Held that the withdrawal of money 
could not operate as a waiver of pre-emptive right. The plaintiff by 
taking the money did not acquiesce in the sale. .dRmad Ali v. Najm- 
un-nissa, 2 A. L. J. R., 145; Shiam Sundar v. Amanat Begam, L. L. R., 9 


Al., 234, referred to. 

When the principles of the law of estoppel, by which-the Courts in India 
are to be governed, are found in section 115 of the Rvidence Act, there is 
no need to fall back upon the analogies of the Mahomedan Law in a case 
of pre-emption arising between the Hindus. Bhawani Parshad v. Damri, 

°. I L. R., 5 All, 197, referred to. 
SECOND APPEAL against the decree of William Tudhall, Esq. 4 
¢ District Judge of Gorakhpur, modifying the decree of Munshi 


Achal Behari, Subordinate Judge. 
Suit for pre-emption. 
s The material facts appear from the judgment. 
Abdul Raoof (with him J. N. Chaudrz), for &ppellant. 
Madan Mohan MERI (with him'Iswar Saran), for the res- 
pondent. 


as. A. 442 of 1905, 
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The following juggment was delivered by 


Knox, J.—This second appeal arises ont of a suit brought by 
one, Lala Chhatarpal Lal, who prayed for a decree entitling hiin 
to pre-empt certain shére in mauza Karanti upon payment of 
Rs. 2,495, or‘such further sum as it might determine. Among 
the pleas raised in defence was a plea to the effect that the plain- 
tiff had acquiesced in the sale-deed, dated the 1st of December, 
1903, whereby Ajudhia Chaudhari, who held 3 mortgage-decree 
against the mortgagors of a share in dispute, had purchased 
the share in dispute, which at the time was in possession of the 
plaintiff as a usufructuary mortgagee. At the time when the sale 
of the 1st of December, 1903, was concluded, a certain sum of 

. money was left with Ajudhia Chaudhari for payment to Lala 


“ Chhatarpal Lal. It does not clearly appear either from the 


¿Judgments or the pleadings what Ajudhia Chaudhari did with 
this sum of money which is described as deposited somewhere 


7 and then the plaintiff is-said to have withdrawn it. The Court 


a ; of first instance decreed the plaintiffs claim subject to payment 


T bym of Rs. 6,000. The plaintiff appealed to the «District 


J udge of Gorakhpur contending that certain ex-proprietary Tights 
in sir land, which he had claimed along w#h the share ought 
to have been decreed in his favour or if not decreed, the value of 
these lands should have been deducted from the purchase money, 
viz, Re. 6,000. The District Judge accepted the latter plea 
and granted a decree in’ plaintiff's favour upon payment of 
Rs. 3,501 instead of Rs. 6,000 originally decreed. Ajudhia 
Chaudhari has pré@ferred the present appeal. The only plea 
raised on his béhalf in argument has been this, viz., that the 
plaintiff by withdrawing the sum of money which had been 
deposited by Ajudhia Chaudhari as above stated has acquiesced 
in the sale-deed of the 1st of December, 1903, and could no longer 
enforce any claim for pre-emption. Chhatarpal Lal filed an 
objection under section 561 of the Code of Civil Procedure’ to 
the effect that as he had succeeded in the appeal, the costs of the 
appeal should have been awarded to him, this objection was 
in consequence of the learned Judge having declined to grant 
-him costs. 


The learned counsel for the appellant took his stand upon a 
passage in Baillie’s Muhammadan'Law, page 505, to the effect that 
“ the right of pre-emption is rendered void by implication, when 
anything is found on the part of the .pre-emptor that. indicates 
acquiescence in the sale to the purchaser, as for instance, when, 


211 


Omir. 
1907. 
ma anl 

AJUDHIA 
CHAUDHARI 
v. 
GHHATARPAL 
Lab. 





Knox, J. 


212 


Civit. 


1907. 
ee 
AJODHIA 
CHAUDHARI 
v. 
CHHATARPAI 
LaL. 


Knog, J. 


HIGH COURT. 7 (A. L. J. R. 


knowing the purchase he has omitted without a sufficient excuse 
to claim his right, &.” The suit before me is a suit between 
the Hindus only, that is, no Muhammadan is im any way con- 
cerned, and the village record which was*put in as evidence of 
the custom relied on inakes no allusion to Muhammadan Iaw. 
Reliance was also placed on Bhawani Parshad v. Damru{') and 


specially on a passage at page 199 where Mr. Justice Maumup . 


says that “it is clear that there exist no definite rules of substan- 
tive law by which questions of this nature relating to.the right 
of pre-emption claimed under the terms of the wajib-ul-are are 
governed. It is only on the broad principles of justice, equity’ 
and good conscience that such questions can be dealt with by 


the Courts, and again at page 200, “the Court in administering’. 


equity in cases of pre-emption will follow the,analogies furnished 


by the rules of the Muhammadan Law of pre-emption so long as, 


those rules are consistent with the principles of justice, equity ; 


and good conscience.” In the present case what we have to 


consider is whether there are any substantive rules relating to . 


estoppel by which this Court is governed, and it is only inthe 
absence gf such law, as I understand it, that the Court falls 
back upon the analogies of the Mnhammadan Law where such 
analogies are consonant with principles of justice, equity and 
good conscience. In the present case there is no need to fall 
back upon the analogies to be found in the Muhammadan Law. 
The principles of estoppel by which Courts in India are to be 
guided are to be found in the Evidence Act 0f,1872, and I find 
nothing to show that Lala Chhatarpal Lal by taking the money 


te ae 


had acquiesced in the sale of the 1st of December, 1903. The. 


view I take is in harmony with the judgment of this Court in - 


Ahmad Ali v. Najm-un-nissa(*) where in ascase between the 
Muhammadans this Court was asked" to deal with it upon 


ap analogy derived from the Muhammadan law and held that” 


thê receipt by the mortgagee of the money due to her from the 
vendee could not be þeld to operate as a waiver of her pre-emptive 
rights.” The case also in Shiam Sundar w. Amanat Begam(*) 
rules in the same direction. 

As regards the objection raised by the respondent, Lala 
Chhatarpal Lal, the records shows that he tlid succeed in his 
appeal and gained in full one of the alternatives for which he 
had appealed. Iam unable to fellow the le&rned Judge in the 

(© [1882] I. LeR., 5 AIL, 197. 
(2), [4905] 2 A. L. J. Rq, 145. 
(3) [1887] L L. R., 9 All, 234, 
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view he takes that the plaintiff had lost half his appeal. In 
his appeal he askedeone of two remedies and was granted one 
of the remedies, The appeal fails and is dismissed with costs 
inclpding in this Court fees on the higher scale. The objection 
succeeds and Lala Chitatarpal will recover his costs both in this 
and*‘in the lotver Courts. 


J. B. L. : Appeal dismissed. 


JHANDU MAL 
versus 
PIRTHI: * 


Bengal, dssam and N.-W. P. Civil Courts Act—Section 17—Government 
Notification transferring certain area—record, transfer of— no order 
of High Court. 

By notification Æ the 24th of February, 1905, the Local Government 
f ‘fransferred the Muzaffarnagar District from the Saharanpur to the 
Meerut Judgeship. Before the Notification came into force the appeal in 
this case from Muzaffarnagar had been filed at’ Saharanpur. The Judge 
decided the appeal after the Notification came into force. Held that by 
emVirtue of the Notification the District Judge of Saharanpur ceased to 
have jurisdiction in the District of Muzaffarnagar and could not proceed 
with the appeal. The notification coupled with section 17 of the Civil 
Courts Act was sufficient authority for tue trffisfer of the record of the 
appeal from Saharanpur to Méerut, and no order of the High Court was 
necessary, Allah ue Begam v. Kishori Mal, I. L. R., 28 All, 93, referred 

to. 


SECOND APPEA se thé decree of L. G. Evans, Esq., J. C. S., 
District Judge þf Saharanpur, reversing a decree of Pandit 
Pitambar Joshi, Mansif of Kairana. 


The appeal În the lower appellate Court was filed on 3rd 


d 


> October, 1904,.in the Court of the District Judge of Saharanpur | 


where it lay. Before the appeal was heard, the District of 
Muzaffarnagar from which appeals lay to the District Judge of 

° Saharanpur was transferred to the District of Meerut. This was 
‘done by a Notification in the Gazette on 24th February, 1905, 
and was to take effect from Ist March, 1905, The present appeal 
was heard and decided by the District Judge of Saharanpur on 
the 15th June, 1905. ‘The lower appellate Court dismissed the 
suit. ? 


Plaintif appealed. 


Sundar Lal, fos the appellant, submitted that the transfer 


having been made under gection 17, Bengal Civil Courts Act, 
#8, A. No. 1083 of 1905. 
kd 


rd 
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Com: the District Judge of Saharanpur had, no jurisdiction from Ist 

1907. March, 1905. e 

ed Allah Dei Begum v. Keri Mal, {1905} I. L. R., 28 AL., 93 ef. at p. 3, 
ee Bhagwan Din Dube, for the respondents, contended that the 

Prevar. case in 28 All., was distinguishable. The ‘appeal in that case 

ba was filed after ‘the Notification. . 

* The District Judge of Saharanpur had jurisdiction on ‘the 
day this appeal was filled. The Notification does not affect 
pending cases. 

He relied on an dnreported case of 

Mukhtar Singh v. Ramanand, B. A. No. 1141 of 1905 decided on the 11 th. 
of December, 1908. 

The following judgments were delivered :— 


Stanley, C. J. Srantey, ©. J.—This appeal arises out of a suit for the 
recovery of a sum said to be due on a money bond executed at ` 
Kandhala, in the Muzaffarnagar district, where the parties reside. 
When the suit was brought it fell within the jurisdiction of . 
the Munsif of Kairana, who was subordinate to the District Judge 
of Saharanpur. On the 22nd of May, 1904, the suit was decreed, 
aud, on the 3rd of October of the same year, an appeal gas ` 
preferfed to the District Jndge of Saharanpur. Before the 
appeal wads heard, namely, on the 24th of February, 1905, the 
District of Muzaffarnagar was transferred by the Local Govern- 
ment under the provisions of scction 13 of the Bengal, Nortlt 
Western Provinces and Assam Civil Courts Act, 1887, from the 
Saharanpur to the Meerut Judgeship, with effect from the 
Ist of March following, but notwithstandmg iks transfer the 
appeal was heard by the District Judge of Saharanpur on the 
15th of June, 1905, who reversing the decision of the Court 
below gave a decree in favour of the plaintiff. . 

From this decree the present appeal has been preferred, the 
only ground of appeal being that the District Judge of Saharan- 
pur had no jurisdiction to hear the appeal. This point was not 

« _ takén in the lower appellate Court. 

Section 13 of the Apt, to which I have referred, provides that 

f the Local Government may, by Notification intthe Official Gazette, 
fix and alter the local limits of the jurisdiction of any Civil Court 
under this Act. By the Notification of the 24th of February, 
1905, it is declared that with effett from the 18 of March, 1905, 
the local limits of the jurisdiction of each of the Civil Courts 
named in column 1 of the schedule theretd appended, shall 
be the revenue areas as specified against each such Court in 
column 2. In column 1. i8 mentioned the Court of the District 


e 
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Judge of Meeruteand the local limits of the jurisdiction “are CrviL. 
given in column 2 as the District of Meerut, Muzaffar nagar and 1907. 
a certain tahsil. It appears to me that the contention of the uw 


appellant is well-fourtled. By virtue of the Notification the sac Man 
District Judsze of Saharanpur ceased to have jurisdiction in the Pirrar. 
district of Muzaffarnagar at the end of February, 1905, and could a nley, 0 p 
not therefore proceed with the appeal. It is contended on D 
behalf of the respondent that inasmuch ap the appeal was 
properly filed in his Court before the Notification of the local 
Government came into operation, he had jurisdiction to enter- 
tain it, that he had no power to transfer pending appeals to any 
other Judge, aud that the business pending in his Court was not 
jand could not be transferred to any other Court. 
ı If an order of transfer of the appeal was necessary, it seems 
i é to me that it might have been obtained by an order of the, 
t High Court, but it does not, appear to me that any such order of 
} transfer was necessary. The Notification coupled with the pro- 
Gr visions of section 17 of the Civil Courts Act was, in my opinion, 
~ gtfftcient authority for the transfer of the record of the appeal - 
by the District Judge of Saharanpur to. the District Judge of 
Meerut. Section 17 provides that where anf Civil Court under 
the Act has from any cause ceased to have any jurisdiction with 
réspect to any case, any proceeding in relation to that case which 
if that Court had*not ceased to have jurisdiction, might have 
- been bad thereirg may be fad in the Court to which the business 
of the former fonn has been transfered; It would have been 
well if the Act had been more explicit as to the transfer under 
circumstances lke the present. But it seems to me that the 
change of jurisdiction effected by the Notification had the effect 
of authorizing the transfer of pending cases to the Court to 
which jurisdiction was transfered (see as to effect of this section 
Allah Det Begam v. Kishori Mal (1). 

For these reasons I would allow the appeal, set aside the decree . 
of the lower appellate Court and order that Gourt to transfer the 
record to the Court: of the District Judge of Meerut with a 
direction to him to take up the appeal at the stage at which it 
bad arrived on the 28th of February, 1905, and disposé of it 
according to law. The costs here and hitherto incurred should, ° 
I think, be costs in the cause. . i 

Borxtt, J.—I concur, but must express my deep regret for 
the hardship which our dtcision will necessarily entail on 
the parties. : “e 

(1) [1806] I. L. R., 28 AN., 937. 


Burkitt, J. 
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Civi. BY THE Court. —The order of the Court és jhat the decree 
1907. of the lower appellate Court he set aside and that that Court do 
—— transfer the record to the Court of the District Judge of Meerut 


Jaaxpu MAL for disposal of the appeal. Costs here #nd hitherto, including 


v. 
Piera | fees in this Conrt on the higher scale, will be the*costs in the 


men 





cause. 
B. 0. N. l Appeal allowed—Cause remanded, 
8 ee eee 
Crvit. MUNICIPAL BOARD OF NAJIBABAD 
1907. versus 
—— i \ 
Jan. 21. SHEO NARAIN.® H 
\ 
Kroz J. Agra and Oudh Municipalities Act (1 of 1900, local)—seetion 47 —contract » 
Rion ARDS, J. endorsed on back by Vice-chairman and Secretary—suit for damages— \ 
maintainable, ` ‘ 


The defendant entered into a contract with the plaintiff, a Municipal \ 
Board, for storing and consolidating kankar. The defendant failing to 
perform his part of the contract, the plaintiff sued him for damgges. L 
The agreement was signed by the defendant, and on the back were 
endoted the signatures of both the Secretary and the Vice-chairman, 
and this endorsement referred to the contents of the contracts and its 
confirmation. Held that this was a sufficient compliance with the require- 
ments of section 47 of the Agra and Cudh Municipalities Act. x 


Seconp APPEAL against the decree of C. "H. Berthoud, Esq., 


Additional Judge of Moradabad, reversing a decree of Maulvi 
Muhammad Shafi, Additional Subordinate Jud 


Suit for damages. 3 
The facts of the case are as follows :—Sheo Narain executed 
a written agreement, dated 11th November, 199%, embodying the 
terms of a tender previously accepted by the Municipal Board 
of Najibabad, which he attested before the Vice-chairman of the 
. Manicipal Board on 12th November, 1902, who affixed his 
signature on the back, where there was also an endorsement by 
f the Secretary, and? according to which he bound himself to 
supply a certain amount of kankar on ceftain roads within the 
Najibabad Municipality before the end of February, 1903, 
and to consolidate the same, before March 20th, 1903. He 
failed to perform his contract. Hence the Municipal Board 
brought this suit to recover damages for brench of the contract, 
costs of re-cOnsolidation by the. Municipality owing to the 
original consolidation pemg bad and the costs of repairing a 

o8. Á. No. 1142 of 1905. 
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platform damagedeby appellant in executing the work. The Civit. 


first Court decreed the suit. The lower apptllate Court reversed 1907. 
the decree. 6 -~ 
EE i MUNIOIPAL 
Plaintiff appealed. Board OF 


x : NAJIBABAD 
Ghulam Mujtaba, for the appellant, submitted that the govern- . v. 


‘ing words of section 47 of the N.-W. P. Municipalities Act No. I Sao Nararn. 
of 1900 being “Every contract made by or on behalf of a a 
Board,” &c., clause (2) of the section applted only when’ the 
Board executed a document in favour of a third person and not 
when a document was executed by a third person in favour of 
the Board. It was only when the document was executed by or 
- on behalf of the Board that it must be signed by the Chairman, 
‘ or a Vice-chairman and a Secretary. The ordinary rule was 
- that both parties tò a contract must be bound by it, but this 
rule had been relaxed in favour of a Municipal Board by a 
special enactment. The case of 
Radha Kishun Das v. The Municipal Board of Benares, 1905, A. W. N., 111, 
was a case against the Municipal Board by a third person. The 
last clause of section 47 laid down that if a contract had not 
been executed in accordance with the provisigns of the section, 
the contract would not be binding on the Board, but it did not lay 
down that it would not be binding on the other side. He further 
submitted that if,a man’s name was put down in a document 


with his consent, it was a,proof of his acceptance. He relied on 
Durrell v. Evans f{1862q 31 L. J., Ex., 337 at 345. 


In the present ase the document bore the endorsements of the 
Vice-chairman and the Secretary. 


Parbati Charan Chatterji (with him Sundar Lal), for respon- 
dent, submitted that the terms of the contract were never before- 
the.Committee and therefore the contract was illegal and void. 
- The judgment of the Court was delivered by 

RiowarDs, J.—This appeal arises out of a suit brought by-the Richards, J. 
Municipal Board of Najibabad through the Chairman of the == 
Board against one Sheo Narain, who, accorfing to the allegations + 
made in the plaint, ‘nad entered into a contract for storing and 
consolidgting kankar with the Municipal Board. The plaint 
states that the respondent had pot carried out the terms of the 
contract, which caused loss to the Board; hence the suit for 
damages. The Ceurt of first jnstance decreed the claim. The 
respondent before us appealed to the lower appellate Court. 
There were no less than eighteen grounds in the Memorandum 
of Appeal, but the lower appellate Gourt decided the appeal 


t 
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| Cm, upon a preliminary point, which is neithe» contained in nor 
1907. covered by the written, statement of the respondent or the 
—— memorandum of appeal to the lower appellate Caurt. The point 
ee seems to have been suggested by a rulingtof this Court in Radha 


NAJIBABAD Kishun Dass v. The Munieipal Board of Benares('), namely, that 
Sia RREA the contract was not signed by the Chairman or a Vice-chairman., 
‘and the Secretary. The Municipal Board of Najibabad were 
Richards, J. evidently taken by surprise, and one of the grounds in appeal 
- to us is that the raising of this new plea should not have received 

the permission of the Court. The learned District Judge and | 
the parties appear to have assumed that the formalities insisted, 

on in section 47 of the Municipalities Act had been disregarded. 

Upon this point he dismissed the claim brought by the‘ 

Municipality. ln appeal before us it is cogtended that there ` 

was sufficient compliance with the provisions of section 47 of the \ 

Muncipalities Act, as the resolution sanctioning the ‘agreement 

is signed by the Chairman and the Secretary. We allowed time 

for the production of the resolution and the contract. It was 

then discovered that the contract was on the file. We have emer 

mined “it. We find that it is signed by the defendant, and on 

the back are endor®@ the signatures of both the Secretary and 

the Vice-chairman, and this endorsement refers to the ‘contents 

of the contract and its confirmation. -In our judgment this i$ 

a sufficient compliance with the requirements ôf section 47 of the 

. Municipalities Act. We decree the appeal, set agide the decree 

of the lower appellate Court on this preliminary oint, and direct 

that Court to re-admit the appeal upon its file ef pending appeals 

and dispose of it according to law. Costs here aif! hitherto will 

abide the event. Costs in this Court will includesfees on the 

“higher scale. . . 

LBO 





rN LR 


. Appeal decreed. 
Q) [1905] A. W. N, 11l. 60 A. L.J. R. . 
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LACHMI NARAIN TIWARI AND ANOTHER 
DETEUS 
UMAN DAT TIWARL* 


Contract Act, section 74—rate of interest —10} p. c.—cpmpound interest up to 
the date jixed —simple interest after that. 
The efféct of the decision of the Privy Council in Rani Sunder Koer v. 
Rai Sham Krishn, 4 A. L. J. R., 109, is that it is open to a Court in deter- 
mining the interest which should be payable after the day fixed for 
j payment in the decree to limit the interest to the Court rate if it so think 
! fit. In the present case the interest due under the bond was 104 per 
cent. compound irferest. The plaintiffs were allowed compound _interest 
up to the date fixed under the decree and simple after that up to 
realisation. 


SECOND APPEAL from a decree of W. Tudball, Esq., District 


Judge of Gorakhpur, modifying a decree of Munshi Achal 
“Behari, Subordinate Judge. . 


Suit for sale upon mortgage. I e 

Plaintiffs-respondents claimed Rs. 3,225-5-4 on foot of mort- 
gage-deeds, both dated the 21st November, 1898. The first 
bond was for Rs. 999, and the appellant covenanted to repay the 
game within 2 years. Thessecond one was for Rs. 665, repayable 
in 1 year. Bota interest at the rate of Rs. 10-8-0 per cent. 
per annum. segards interest the condition laid down in 
both the deedstvas that if interest was not paid in the second 
year, compougd interest was to be charged until the whole amount 


was paid off. fhe defence inter alia was that the compound ° 


interest should not be charged more than once, t.e., not with 
annual rests as the plaintiff claimed. The first Court decreed the 
suit in full. On appeal to the District Judge by the defendat, 
the Court held that the interest due was compound interest at 


Rs. 10-8-0 per cent., to be calculated at two Yearly rests. It also * 


held that the interest payable on the decretal amount should be 
the contractual rate as net being high. 


The defendant appealed. . 


Satya Chandra Mukerji, for the appellant, contended that the 
ordinary Court interest at 6 per cent. should: be allowed on the 
decretal amount and relied on . 

Rani Sunder Koer v. Rai Sham Krishn, 11 Ce W. N., 249. 

o 8, A. No. 286 of 1906. . 
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ivit, Govind Prasad (far Durga Charan Banerji), for the respon- 
1907. dents, contended that the rate of interest having been found by 


— the District Judge to be not high, should be allowed and reked 
Laouur NARAN on r 


TIWARI 
DB Rameshwar Koer v. Syed Nawab Mehdi Hasan Khan, [1898] L L. R., 26 
Uyan Dat Cal., 39. 
T1wakl. ‘ : 
es The judgment of the Court was delivered by 
Stanley, ©. J. SranreY, ©. J.—The suit out of which this appeal has arisen, 
was a suit for sale of mortgaged property under two bonds. 
These bonds provided for the payment of interest at the rate of 
104% per cent. per annum, with a condition that if the interest 
was not paid in the second year, compound interest should be 
charged, and that this condition should remain in force until à 
the whole amount was paid off. The learfied District Judge, 
modifying the decree of the Court below, as regards interest, X 
allowed compound interest up to the date of realization. He 
says in the course of his judgment, “as for tho rate of interest 
to be allowed for the period subsequent to the date fixed for į 
payment in the decree, I see no cause to decree any other than 
the contractual Taig It is true that it is compound interest, but 
the rate 104 per cent. per annum is not a high one but is a little 
less than the prevalent rate, (12 per cent. per annum). Theye 
was no harsh or unconscionable bargain and go hard case. The 
interest will therefore be the contragtual rate up to the date 
of payment.” It is contended on behalf of the defendants- 
appellants that in view of the decision of ther Lordships of 
the Privy Council in a recent case, interest should not be allowed 
over and above the Court rate after the date fixed for payment. 
- In the case of Rameshwar Koer v. Mohammat Mehdi Hasan 
Khan(?), Lord Hopgonse, in delivering the judgment of their 
Lordships, remarked as follows :— 
e< The High Court founded their order on sections 86 and 88 
of the Transfer of Property Act, which indicate clearly enough 
that the ordinary decree in a suit of this kind (that is a suit 
for sale on a mortgage) should direct accounts allowing the rate 
of interest provided by the mortgage up tp the date of realization.” 
It was understood in this Court from the language of this 
z judgment that the Court in passing a decree upon a mortgage 
should ordinarily allow interest*at the contragtual rate up to the 
date of realization: In the recent case, however, of Rani Sundar 
Koer v. Rai Shiam Krishn{*), their Lordships, referring to the 


(1) [1898] I. L. B3 26 Cal, 397. 
(3 1Cal W.N., Vol. 11, p. 249. 8.0. 4A, L.J R., 109. 


2 
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Koer v. Mohomhed Mehdi Hasan Khan(*}, observe that the 


language used y: *Iord Hosnouse in the case of Rameshwar 
Judicial Commiftee gid not intend in that case to lay down that 


in passing a mortgage flecree the Court should allow interest at Lao 


the contractuhl rate beyond the date fixed for payment by the 
decree. 
Lord Davey, in delivering the judgment of their Lordships, 
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quotes the passage from the judgment of Lord Hopnousz, which Stanley, C. J. 


we have cited, and observes, “ The expression ‘up to the date 
of realization’ may have been used per incuriam, or it may 
have meant ‘ the day fixed for realization, as in fact it seems 
i have been understood by the reporter of the case in the Indian 
/Law Reports as expressed in his marginal note in I. L. R., 26 
€ Calcutta. Their lordships cannot have intended to say that 
s sections 86 and 88 of the Transfer of Property Act indicate 
? that interest at the mortgage rate should be paid up to the 
time of actual payment of the mortgage money to the mort- 
gagee.” Then later on after expressing approval of the decree 
or the High Court in which 6 per cent. per annum interest 
only, and not the mortgage rate, was allowed after the’ date 
fixed for the payment of the mortgage debt, Isffd Davey observes, 
“In the present case their Lordships have no hesitation in 
expressing their concurrence with the High Court of Calcutta 
not only in allowing interest after the fixed day, but also in 
allowing interesg at the Court rate and not at the mortgage 
rate. They thigk that the scheme and intention of the Transfer 
of Property Aqt as that a general account should be taken 
once for all, and an aggregate amount be stated in the decree 
for ` principét*Naterest and costs due on a fixed day, and that 
after the “expiration of that day, if the property should not 
be redeemed, the matter should pass from the domain of con- 


tract to that of judgment and the rights of the mortgagee- 


should thenceforth depend not on the contents of his bond But 
on the directions in the decree.” In view of this statement of 
the law by their Lortlships it is open to the Court in determining 
the interest which should be payable after the day fixed for 
payment m the decree to limit the interest to the Court rate if 
it so think fit. It therefore is open to us in this case to modify 
the decree of the lower appellate Court in regard to interest. 
The learned District Judge did not think that the case before 
him was such as to justify ahy reduction in the interest payable 
up to realization and therefore gave Interest at the contractual 
z (3) [1899] I. L. R., 26 Cal, 397. 


. 
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the date fixed by the decree for payment, simpẸ interest only 
should be allowed at the contractual rate, and ‘not compound 
interest. To this extent’ we modify the*decree of the lower 
appellate Court. The appellants have substantialty failed in 
the appeal and must pay the costs with fees in this Court on 
the higher scale. . 


B. 0. N. e 


rates. We think, under the circumstances, Sof in that after 


ed 


BALKISHEN DAS 
Versus š 
MADAN LAL.* e 


Contract Act (IX of 1872), Sections 16 and 74—unconscionable bargain— 
No undue influence—high rate of interest—Liability of defendant. 


A young man who had fallen into dissolute habits borrowed money 
at a high rate of compound interest with 6 monthly rest. It was 
stipultted in the bond that the borrower would have no power to repay 
the mogey within 3 years. Held per curiam that the bargain was hard 
‘and unconscionablwnd should not be enforced. 

Kirpa Ram v. Ahmad Khan, I. L. R., 25 Al., 284, referred to. 

Held (Kxox, J). Where no undue influence had been brought to bear 
on the defendant or undue advantage taken, the bergain might still be 
an unconscionable bargain. Madho Singh v. Kashi Ram, I. L. R., 9 All, 
228, followed. A stipulation for payment of interest at the rate of Rs. 37-8-0 


per cent. per annum with six monthly rests is not se one by way 
of penalty within the meaning of section 74 of *the Contract Act, as 
amended. 


. SECOND APPEAL against the decree of H. .#& Bell, Esq., 
District Judge of Aligarh, confirming a decree of Maulvi Muham- 
mad Shafi, Subordinate Judge. 

Suit for sale upon a mortgage. 

The facts appear from the judgment. = 

Shortly they are, that the defendant, a young man, son of a 
wealthy father, executed bonds in favour of plaintiff, promising 


to pay interest at 75 and 60 per cent. per annum. The Court 
below allowed only 24 per cent. * ; : 


Plaintiff appealed. s : 
Sir Walter Colvin (with him Motilal Nehru, Lakshmi Narain, 
and Girdhari Lal Agarwglaà, for appellant. 
oA * 85. A. No. 63 of 1906. 
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as to interest difl not amount to a penalty within the meaning 
of gection 74 ofëthe Indian Contract Act. The Courts below 
have erréd in reducing*the rate of interest. l 

Surendro Nath Sen (for Satish Chandra Banerji), for the 
respondent. 


The plaintiff i: for interest at the contrgct rate. The clause 


It was conceded that the clause as to interest was not a penal 
clause, and section 74 of the Indian Contract had no application. 
The Courts below did not regard the stipulation as to interest 
as a penalty. They found, however, that the contract as to 
interest was a hard and unconscionable bargain, and this Court 
Avas not competent to go behind that finding. Having regard 
‘to the character and, situation of the defendant and the terms 
lof. the bond, it was apparent that the plaintiff had taken an 
f unfair advantage of the defendant’s position. If the terms of 
/ the bond are manifestly hard and unconscionable, this Court is 
| competent as a Court of Conscience to relieve the defendant 

king into the terms of the bond alone. In considering the 

rate of interest, we cannot lose sight of this fact that the plaintiff 
is a secured creditor. The cases cited were gs 3 

Beynow v. Cook, 10 Ch., App. 391. 

Lalli v. Ram Prasad, [1886], I. L. R., 9 AJ., 74. 

Madho Singh v. Kashi Ram [1887] 9 All, p. 228. 

Kirpa Ram v. Sami-ud-din Ahmad Khan, [1903] 25 AN., 284. 

Kamini Sundari v4 Kali Prosoho, [1885] I. L. R., 12 Cal., 225. ` 

Kunwar Ram Lal $. Nil Kanth, L. R., [1893] I. A., 20, p. 112. 

„Raja Mokhan Sinfi v.Raja Rup Singh, L. R., [1893] I A., 20, p. 127. 

_ Str Walter Colvin, in reply :—The Court below having found 
that there no undue influence brought to bear on the 
defendant nor any unfair advantage taken of him, it cannot be 
said that the bond in suit was an instance of an unconscionable 

' bargain. He cited 

Bhola Nath v. Fateh Singh, [1883] 6 AIL., 63. s 
Surya Narain v. Jogendra Narain, [1892] 20 Cal, 360. 


N 


The following judgments were delivered :— 

Rionarps, J.—This was a suit to enforce a mortgage bond. 
It appears that the defendant executed a bond in favour of the 
plaintiff to secure a sum of Rs. 500, with interest, which amounted 
to Rs. 37-8-0 per cent. per annum, with six-monthly rests. 
Furthermore the bofid contained a stipulation that the defendant 
borrower should not be empowered to pay the money within 
three years, and if he did pay withinethree years, he should 
nevertheless be obliged to pay three years’ interest at.the rate 


. 
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` 1807. sum of Rs. 3,897-1-0. The defence was an afegation that at 
=~ the time of the loan the defendant had falldh into dissolute 
Parmieney Das habits, that his father had refused to provide him with any 
Mavas Lar. money, and that the bargain he had entered into was a hard and 
Richards y unconscionable bargain, which should not be enforced against 
eet him. The Court of first instance sets forth the facts that I have 
already mentioned, and says as follows:—“It was under suéh 
circumstances that the bond in suit was executed. The terms- 
of the bond in the face of them disclose a hard and unconscion- 
able bargain. Only Rs. 200 were paid before the registering 
officer, the rest being previous debts. Rate of interest stipulated: 
was Rs. 37-8-0 per cent. per annum, with six monthly rests.} 
The result was that Rs. 500 in a few years had swollen to™ 
Rs. 3,897-1-0, It also stipulated that the debtor would have no ' 
power to pay off the bond within three years. On the’ whole I 
find that it was a hard and unconscionable bargain, brought 
about by the plaintiff taking advantage of defendant’s ‘youthful 
folly.” . The Court then directed that the claim for Rs. 50@ 
principal with simple interest, at the rate of Rs. 24 per cent. 
per annum shouldbe decreed. The plaintiff appealed against 
this decree in his favour contending that he was entitled to full 
interest stipulated for in the bond. The lower appellate Court 
dismissed the appeal In the course of the judgment the learned 
Judge says that the defendant was’ no „douh a man in good 
position, of 28 years of age, and that there wes no reason to 
suppose that any undue influence was brobglf to bear on him 
or that any unfair advantage was taken of him. He says on the 
a other hand that he was a profligate, ney aire and his 
father had stopped all supplies, but he was determined to raise 
money at any cost. While the learned Judge makes these 
remarks, he nevertheless finds that the bargain was a hard and 
* unconscionable bargain. He expresses no disagreement with the 
finding of the Court of first instance and, as a result, he gave his 
decision dismissing the appeal. Taking* the bargain as set 
forth in the bond it is impossible to say that it was anything 
else except a hard bargain. The stipulation that the borrower 
. should not relieve himself from*the onus of the terms of the loan 
by repayment before the expiration of three years, while the 
lender might at any moment erforce his security throws a flood 
of light on the whole transaction. * Taking this in conjunction 
with the admitted facts¢hat at the time the defendant had given 
way to intemperence and profligacy, it is impossible to say that 


Civi. already mentioned., `The amount claimed b¢ f plaintiff is the 
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there was no evidence upon which the Court could come to a OrvL. 
.. conclusion a bargain was hard and unconscionable. The 1907. 
appellant takes#his stand upon the alleged findings of fact of the -~ 


lower appellate Courteand submits that upon these findings of Batxisnen Das 


fact unless the interest is by way of penalty within the meaning Minan Lat. 
of the section 74 of the Contract Act as amended, he is entitled 
to his full rate of interest. In my judgment the rate of interest 
Was not a penal rate within the meaning of that section. But I 
“do not agree with the learned counsel for the appellant as to the . 
effects of the findings of fact of the Court below. In my judgment 
both the Courts below intended to find and did find upon evidence 
s/that the bargain, which the appellant seeks to enforce, is a 
; hard and unconscionable bargain. The Courts in India have in 
§ many cases refuse@-to enforce bargains of this nature and ina 
very recent case Kirpa Ram v. Sami-ud-din Ahmad Khan(') a 
Bench of this Court dismissed an appeal against a decree in 
exactly the same terms as the decree now appealed against. 
There the rate of interest was 2 per cent. per mensem with 
Ln ont} jy resis. The bond had been entered into by a young man, 
aged 18, of dissolute habits. The bargain was there held to be 
, an unconscionable bargain. In the presentie the facts only 
differ by the rate of interest being something more, while the 
rests were less frequent and the age of the borrower was 28 instead 
of 18. These are mere distinctions in the details of the evidence. 
The evidence may or,may’not have been as strong in the present 
case as in the case just referred to, but there were in both cases 
circumstances «poh which the Court was entitled to arrive at the 
conclusion at which it did arrive, viz., that the bargain was 
under the etroqnstances such a hard and unconscionable bargain | 
that the Court aught not to enforce it without modification. As 
the appellant has thought fit to prefer a second appeal, I think 
he ought to pay the costs. I would accordingly dismiss the 
appeal with costs. ° 
` ‘Knox, J.—I fully agree with what my brother Riowarps has Knoz, J. 
said. As he has pointed out, the Court below while finding that * 

“tho borrower was a man of 28 years of age, of good position, 
son of ae wealthy man, and he was himself a man of business, 
an Agarwala Banta by caste,sand a Municipal Commissioner. 
There is no reason at all to suppose that any undue influence was 
brought to bear où him or thas any unfair advantage was taken 

_of him”, also finds that the contract was beyond doubt uncon- 
scionable. Further it gave effect to* that finding by a decree, 
which awarded simple ‘interest at 24 per cent. per annum from 


Richards, J. 
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the date of the bond to the date of the realigation of the money 
instead of the much Sarger sum asked. for in tlẹ plaint by way 
of interest. The learned counsel for the appel nt ‘strenuoysly 
contended that upon the former of theseefindings his client was 
entitled to the sum claimed as the sum asked for by way of 
interest could not be considered to be a penalty. lagree with 
with him that the case is not one which falls under the terms, of 
section 74 of the Contract Act as amended. But the learned 
Vakil for the respondent, to whom we are indebted for a very 
exhaustive and careful argument, has taken an equally stout 
stand upon the latter finding. He referred us toa long array 
of cases in which the Courts holding that they had to deal with 
unconscionable bargains refused to give effect to those bargains) 


Mw 


as contained in the contracts and granted reliefs on terms ~: 


consonant with equity. The following cases were cited to us :-—. 
Kirpa Ram v. Sami-ud-din Ahmad Khan(*), Madho Singh v. Kashi 
Ram(?), Kamini Sundari Chaudharani v. Kali Prossonno Ghosh(*), 


« 
i 
t 


Kunwar Ram Lal v. Nil Kanth(*), .Raja Mokham Singh v. E 


Rup Singh(°). . a X 

From a careful consideration of these cases 1 am prepared to 
hold that even wh@e no undue influence has been brought. to 
bear on the man or any unfair advantage.shown to have been 
taken from him, the bargain may still bè an unconscionable one. 


In the present case the security given was a pucka neshastgah. | 


It is described by the learned counsel for the appellant as 
property of little value, specially as the borrower had only a 
fractional interest in it. If this be the cage, Fe have then a 
case on the appellant’s own showing in which the borrower had 


_ property of little value available, and the ay are is that he 


was trusted on the credit of his expectations, specially when it 
is admitted that he was the son of a father, who was both rich 
and respectable. f 
Again when we look at the terms contained in the bond we 
find not only excessiye interest but a very one-sided term where- 
by the lender was empowered to sue for thg money lent at any 
time, but the borrower even if he paid the money within three 
years next after the date of the contract would still have to pay 
the high rate of interest stipulated for just as if he had made no 
(1) [1903] L L. R., 25 AIL, 284, 
(2) [1887] 1. L. Rg 9 AIL, 228. 
(3) [1885] I. L. R., 13 Cal., 225. 
(4) [1893}L. R., 20 I, A., 112. 
(5) [1893] L. R., 201. A., 127. 
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payment at all. [pon my asking the learned counsel for the 
appellant whqther this provision did dot mean that if the 
borrower had rppaid the sum borrowed within a day or two of 
borrowing it, he weuld still have to pay for the Rs. 500 thus 
= borrowed the sum of Rs. 562 odd, it was admitted that this was 
“the case. These terms speak for themselves. They are prima 
facie oppressive and extortionate and such as a man.of ordinary 
sense and judgment cannot be supposed likely to give his free 
consent to. Where both these conditions exist even if it be not 
- shown that the lender went out of his way to bring any active 
influence upon the borrower, still the bargain entered into may be 
an unconscionable one. Such a bargain seems to me to be similar 


to the bargain in the case of Madho Singh v. Kashi Ram({*). I 


find considerable difficulty in distinguishing this case from that 
” case if it can at all®be distinguished. I therefore fully agree. 
By tae Court.:—-The appeal is dismissed with costs. 





8. N. 8. Appeal dismissed. 
- (8) [1887] I. L. R., 9 Al., 228. 
a _ PRIVY COUNCIL. . 
` LAL BAHADUR AND OTHERS r 
_ versus a 
KANHATIA LAL. 


e Hindu Law—joint family—ancestral property—nucleus—blending of self- 
acquired property with common funds, effect of—burden of proving 
separation. - . 

In the oase of a joiat Hindu family where the existence of a nucleus 
of ancestral property is admitted, the onus of proving that any property 
subsequently afquited was the separate property of the acquirer is on 
the person who alleges this. 

Where there ia but one common stock of the whole family, into which 
each voluntari throws what he might otherwise have claimed as self- 
acquired and no earning member discriminates between the sources of his 

: income, but he blends them all in one general account, the funds are to be 
treated as joint, and so all property purchased by or with the assistanc® 
of such funds. 

Where property left by a Hindu father, with its accretions, was held 
jointly by his threa sons, upon a partition taking place between the 
brothers, the share taken by each would be ancestral property as between 
him and his sons. ` n 
| Appeal from the decision of a Division Bench of the Allahabad 

High Court reported in 22 A. W. N., 20, where the facts will be 


found stated. + 


Suit to set aside a wil. =|” 

W. A. Raikes, for the appellants. ; 
G. E, A. Ross, for the respondent. 
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The judgment of their Lordships was delivered by i 

SIR ANDREW SooBLt.—The litigation in this cas began between 
three brothers, sons of one Durga Parshad, two i whom, named 
Lal Bahadur and Jagdamba Parshad, browght a suit against 
their elder brother, Kanhaia Lal, the present respondent, to set 
aside a will made by their father, which they cohtented was 
invalid and void according to Hindu law. Jagdamba Parshad 
has died since the institution of the suit, and his minor sons 
represent his interest in this appeal. 

Durga Parshad was one of the three sons of one Gobind Ram, 
and it is admitted that he separated from his two brothers, 
Jwala Parshad and Hazari Lal, in 1866. Up to that time the 
three brothers had formed a joint Hindu family ; but a complete, 
partition of the family property, whatever it was, was then made, 
between them. At the date of the partitfon, two of Durga — 
Parshad’s sons, Kanhaia Lal and Lal Bahadur, were living; the 
third son, Jagdamba Parshad, was born subsequently. 


The most important question which their Lordships have had 
to consider, has been, how much (if any) of the property then Ly 
partitioned was ancestral; and this depends upon how much 
property “was led by Gobind Ram at the time of his death in 
1849. For the respondent it was at one time contended that 
“he left no funds or immoveable property”; but that contentien 
has since been abandoned. In the High Court, Banergt, J., 
found that the only immoveable property left by him was a grove 
in Salehnagar, which is valued at Rs. 666*in the plaint, and a 
dewankhana, which it is admitted was awarded tp Durga Parshad 
at the time of the partition. But Arxman, J., While concurring 
generally with the judgment of Bawersi, J., held that certain 
estates known as Fatehpur and Sagalpur musalso be treated 
as having descended from Gobind Ram And at the hearing 
before their Lordships, the learned Counsel for the respondents 
fdmitted that a third estate, named Abbairajpur, must be taken 
as standing on the same footing as the two awarded by AIKMAN, J. 
There is therefore fo doubt that these five properties at least 
were inherited from Gobind Ram. z 


There is evidence that he had other properties also. A witness 
called on behalf of the respondent, named Bhairon Prasad, who 
is quite unconnected with the family, but a relative of the bank- 
ing firm by which Gobind Ram «vas employéd, says that he used 
to see Gobind Ram. “ He was a patwari (of several villages), and 
a karinda (agent) of Chaudhari Naubat Ram,” the witness’s 
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„uncle. “He used to come to Chaudhari Seheb’s house. ” “He Privy Covnorn. 
was worth twenty or twenty-four thousand rupees.” As this 1907. 
witness was 2l:years of age at the time of Gobind Ram’s. death, “~~ 

Lan BAHADUR 


and was in thehabit of sitting daily at his uncle’s place of busi- s 
ness, he would havé tle means of knowing something about the Kanara Lat. 
persons employed in his uncle’s firm, though he might not be ir Andro 
minutely acquainted with their affairs, and their Lordships see Scoble, 
no reasons for discrediting his testimony. It tends to confirm 
the evidence of Hazari Lal, who values his father’s estate at 
forty-thousand rupees, and says that besides immoveable proper- 
ty he had mortgages and monetary dealings which, after his 
death, were gradually realized in cash by his sons. Hazari Lal’s 
evidence was disbelieved on some points by Bangg, J., but 
t after making every allowance for exaggeration on his part, their 
~ Lordships cannot but come to the conclusion that Gobind Ram 
' left considerable property both in land and securities for money. 
This conclusion is supported by the circumstances of his family 
at and immediately after his death. It is.conceded that he and 
_ his three sons constituted a joint Hindu family. When he died 
= in 1849, his son, Durga Parshad; was about 20 years of age and 
a student at Bareilly College; Jwala Parshad Was 17 of 18 years 
of age; and Hazari Lal 10 or 11. All three were maintained and 
educated at their father’s expense. No one of them was in any 
employment until October 1852, when Durga Parshad, then a 
first-class student at the Bareilly College, was appointed Officiat- 
ing Visitor of the Bareilly . District, on a pay of Rs. 70 per 
month. For about three years therefore the three brothers had 
been living on funtls which they had not earned; and as they 
had also, in 1851, purchased the two estates of Fatehpur, and 
Sagalpur, te which reference has already been made, for Rs. 1,605 - 
and Rs. 1,550 respectively, it is tolerably clear that the money for 
these purchases must have been provided from funds left by their 
father. Abhairajpur was still more valuable, as in 1870 it was 
leased, together with Fatehpur and a fraction of Sagalpur, ata ~% 
-Jumma of Rs. 1,300 per annum. There ig evidence also that « 
Gobind Ram had lends in Kunja and other villages; and it is 
certain that besides the dewankhana already mentioned, he left 
several heuses in Bareilly, which are still in possession of mem- 
bers of the family. °There were Also debts due to, and mortgages . 
held by, him. z 
The property left by Gobiid Ram, with its accretions, was 
` held jointly by his three sons from the time of his death in 1849 
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until 1866. In that year a partition of the joint estate was made 
between the three brothers, and there is no guggestion that, at 
that time, any of then? had any separate estate. ‘The share then 
taken by Durga Parshad was undoubtedly ancestkal property as 
between him and his sons, who from the mgmnt' of their birth 
acquired an interest in it. And as after the partitipn he and 
his sons lived together as a joint Hindu family until the time 
of his death in 1894, it is clear that he had no right to dispose. 
by will of, at all events, this part of his property. 

But it was contended that any property acquired by. Durga 
Parshad after the partition was acquired by him “without the 
aid of ancestral funds, and with his own separate earnings,’”. 
and that he therefore had the right to dispose of it as self- 
acquired property. This argument derives support from the 
fact that, after entering the service of Government in 1852, 
Durga Parshad held various offices in the Education Department. 
In 1858 he was a Head Clerk in the English Office, with a salary 
of Rs. 150 per month; in 1862 he was a head-master on a salary 
of Rs. 200 per month; in 1866 he was appointed a Junior 
Inspector of Schools on Rs. 300 per month, and eventually he 
became an Inspector of Schools on a salary of Rs. 750 per month. 
In 1885, he*retirecsen a pension Rs. 4,000 a year. During the 
latter years of his life, therefore, he was in a position to save a 
fair portion of his income. But what are the circumstances ofe 
the case? It is admitted that Durga Parshad and his sons lived 
together as a joint Hindu family, and ites established that there 
was a considerable nucleus of ancestral préperty in his hands 
after the partition. The onus was therefore on te respondent 
to prove that his subsequently acquired property his separate 
estate. How has the onus been discharged? The most reliable 
“evidence on the point is that contained in the books of “Lachhmi 
Narain, a native banker of Bareilly, with whose firm Durga 
Parshad kept an account from 1866, the year of the partition, 
utt 1884, when it was closed. These books were produced on 
~ behalf of the appellant, and the clerk who produced them, said : 
“I knew Durga Parshad. He had an account with the firm. 
The income from villages and pay used to be «deposited. ` There 
was but one account.” So far as their Lordships are able to 


-form an opinion, this appears to be a correct description; and it 


was not controverted by the learned Counsel for the respondent. 
The entries show that properties of gonsiderablesvalue were from 
time to time purchased by Durga Parshad, and that he did not in 
any way discriminate between the sources of his income, but 
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blended them all in one general account. There is oral evidence, 
also, that his sons when they became of age,to earn their own 
living, gave the pay which they received to their father, with 
whom they lived and by whom they were supported. This is 
strong evidence that’ there was but one common stock of the 
whole familysinto which each voluntarily threw what he might 
otherwise have claimed as self-acquired; and that the property 


purchased by, or’ with the assistance of, the joint funds, was. 


joint property of the family, and not of any particular member 
of it. 

In the last year of his life Durga Parshad became dissatisfied 
with the conduct of his two younger sons, and made and regis- 
tered a will, dated 3rd April, 1893, by which, in effect, he divided 

io family property, which he treated as having been. “ exclusive- 
ly acquired ” by himself, in unequal shares between his three 

/sons. By a subsequent will, dated 11th December, 1893, which 

ae revoked the former will, and the execution of which 
is not now contested, he gave an allowance of Rs 35 per month, 
and a dwelling house to each of his two younger sons, and left 
the whole of his remaining property to his eldest son, the present 
respondent. In this will, no particulars of his property are 
given, but it purports to deal will “all the m®¥eable “and im- 
moveable propert.es which will constitute my estate on my death 
and which are my self-acquired properties.” 

In the view which ‘their Lordships take of this case, there were 
no properties of Durga Parsltad at the time of his death which, 
according to Hindu law, could be classified as self-acquired, and 
the will is therefofe inoperative to defeat the claim of the younger 
sons to a share in the family estate. They will therefore humbly 
advise his Mgjesty that the appeal ought to be allowed and the 
judgment of the High Court reversed with costs, and that the 

, decree of the Subordinate Judge of Bareilly, dated 30th- March, 
, 1898, ought to be confirmed. The respondent must pay mn 
i costs of his ‘appeal. 

Solicitors :— 

T. O. Summerhayys, for the appellants. 
POO, Rogers and Nevill, for the respondent. 
Decree reversed. 
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7 # 
DEPUTY COMMISSIONER OF KHERI 
f versus ‘ 
KHANJAN SINGH anp grsens*. a 
Hindu Law—altenation by widow—payment of interest under order subse- 
quently reversed—whether legal necessity —transfer to’ decree-holder— 

Fes judicata—Civil Procedure Code (XIV of 1882), seo. 13, Bxpln. it. 

A decree for money stood against the estate of one K and the executing 
Court had held that interest should be paid on the amount decreed. K’s ` 
widow after his death transferred certain property to the decree-holder 
in consideration of the decretal amount together with interest and an 
alleged further advance. The order for the payment of interest upon 
the decretal amount was subsequently reversed. Held that under the 
circumstances the payment of the interest was nota legal necessity fat 
which an alienation would be justified in favour of the decree-holder. 

A suit for pre-emption was brought by the revgrsioner in respect of the * 
above sale, in which no question as to the effect of the conveyance upon į 
the reversion was raised. Held that this was not matter which might , 
and ought to have been made a ground of attack in that suit, inasmuch | 
as it would have been incongruous to the matter of that suit. 

Appeal from a decree of the Judicial Commissioners of Oudh. 
Suit for possession of property. 
The mgterial facts appear from the judgment. 

A. Gohen, K. v., and G. E. A. Ross, for the appellant. 

L. DeGruyther, for the respondents. : 
The judgment of their Lordships was deliyered by 

Sir Artuur Witson.—The case out,of which this appeal arises 


relates to an alienation by a Hindu widow of property which 
_ had belonged to her husband. 


The properties in dispute formed a part of ‘thd estate of Kalka 
Bakhsh, who died in or before 1868, without, male issue, leaving 
as his heir his widow Man Kunwar, who took as suth heir the 
estate of a Hindu widow. 

During the lifetime of Kalka Bakhsh, on the 12th July, 1861, a 
depree based upon a mortgage was passed against Kalka Bakhsh: 
and others, in favour of Raja Anrudh Singh, for a sum of Rs, 
28,320-12-0, principal and interest, payable in two instalments, in- 
terest subsequent to the decree being disallowed. Kalka Bakhsh’s 
share of liability under this decree became ascertained at Rs. 7,080. 

Proceedings were subsequently taken to execute the decree,and 
on the 22nd October, 1866, the then Deputy Commissioner of 
Kheri, before whom the execution was in progress, made a decree 
or order, allowing in favour of fhe judgment creditor, what the 
decree had not given him, interest subsequent to decree at 
the rate of 2 per cent. per mensem from the due dates of the 


i 
; 


} estate of her husband passed to his then next male heir, Ajudhia 


ON st 


w 
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several instalments. But after some intermediate proceedings, on 
the 15th September 4869, that decree or orgler was set aside by 
the Court of the Judicial Commissioner of Oudh, on the ground 
that the Court executing a decree has no power to alter or add to it. 

In the interval betwten the making of the decree or order of 
the 22nd October, 1866, and its reversal on the 15th September 
1869, the sale deed now in question was executed. It was dated 


the 22nd December, 1868. It was executed by the widow, Man. 


‘Kunwar, and by her late husband’s mother. „lt was in favour of 
the same Raja Anrudh Singh, who had obtained the decree of 
the 12th July, 1861. The consideration alleged was made up 
of three parts: first, the Rs. 7,080 due under the decree of the 
12th July, 1861 ; secondly, interest on that sum subsequent to 

{the date of the decree ; thirdly, a fresh advance said to have 
been made in cash ef Rs. 7,280. 

Man Kunwar died on the 3lst May, 1894, whereupon the 


Singh. And on the 21st February, 1899, Ajudhia Singh (with 
another who need not be further noticed) instituted the present 
suit in the Court of the Subordinate Judge of Sitapur. The defen- 
dants were, first, the Deputy Commissioner of Kheri, as s Manager 
for the Court of Wards in charge of the estaté"which fhad been 
that of Raja Anrudh Singh, and, secondly, Thakur Jawahir 
Singh, a purchaser from the Court of Wards of the greater 
part of the property in dispute. The claim was to recover the 
property as from the deatl of Man Kunwar with mesne profits, 

Various defences to the suit were raised, but only two were 
urged on the argument of the appeal before their Lordships : 
first, that the sale in question was justified by necessity, and 
on this greand». was effectual to pass the whole interest of Man 
Kunwar’s husband in the proper.y, not merely her widow’s 
estate; secondly, that the suit was barred by section 13, Ex- 
planation II of the Civil Procedure Code. 

The Subordinate Judge made a decree in favour of the pleas 
tiffs for possession and mesne profits. He allowed the defendants 
credit in account for, Rs. 7,080, the amount due under the decree 
of the 12th July, 1861, but disallowed the other two portions 
of the alleged consideration for the sale. He decided against 
the defendants with regard to the suggested bar by section 13 
of the Civil Procedure Code. -The Judicial Commissioners of 
Oudh, on appeal, agreed with the Subordinate Judge and 
affirmed his decree. That i the decision now appealed against 
by the first defendant, the Deputy Comtnissioner of Kheri, 
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With regard, in the first place, to the defence of necessity, it 
is not disputed thet such necessity existed in-respect of the 
first item of consideration, Rs. 7,080, the amount due under the 
decree of the 12th July, 1861, and for this gmount the appellant 
has received credit. As to the third iteth of consideration, the 
alleged fresh advance of Rs. 7,280, both Courts if India have 
found that there was no evidence of necessity for such an 


advance, if it ever was made; and their Lordships agree. - 


`~ 


The argument really turned upon the second item, the interest ` 
after decree upon the decree of the 12th July, 1861. The con- 
tention was that inasmuch as the decree or order of the 22nd 
October, 1866, granting interest on the amount decreed in 1861, 
was in force when the conveyance in question was executed, the 
doctrine of necessity extended to the interest. 

It is not necessary to inquire what the resv@t would have been, 
if some outsider had advanced money to the widow, in order to 
protect the estate against a claim by Raja Anrudh Singh to realize 
the interest awarded to him by the decree or order of the 22nd Octo- 
ber, 1866. The question that does arise is, whether those who claim 
under the Raja, and whose position is no higher than his, are 
entitled to base a claim to the property in question upon a decree 
or order, originally made in the Raja’s favour, but subsequently 
set aside. Their Lordships agree with the Courts in India that 
claim of the appellant on this ground cannot be suppor ted.” 

The contention based upon section 13 of the Civil Procedure 
Code arises out of the following circufmstagces. After the sale 
by Man Kunwar to Raja Anrudh Singh, Ajudhia Singh, on the 
23rd December, 1869, brought a suit agaifist the Raja and 
others, in which the plaintiff claimed a right of pre-emption. 


‘The suit was dismissed on the ground that no.right of pre- 


emption was proved. Itis now contended that the ground of 
claim in the present suit is a matter which might and ought to 
have been made a ground of attack in that suit. . 

heir Lordships agree with the Courts in India in thinking that 
what was in question in that former suit was the right of pre-emp- 
tion, in respect of what Man Kunwar had power to convey and did 
convey, that is her widow’s interest, and that “the introduction of 
any question as to the effect of the conveyance upon the mversion 
would have been incongruous tè the matter*of the suit.. - 

Their Lordships will humbly, advise His Majesty that the 
appeal should be dismissed. The aopean will pay the costs. 
Decreé afiried: 


VOL. IV.} HIGH COURT. 


SUMER CHAND 
-` versus 
‘ ° EMPEROR. * 


Water Works Act (I of 1891, Local) ss. 84, 40, 41, unoccupied house— 
payment of water-rate, no evasion of 


-When a person omits to give notice of re-occupation of a house pre- 
viously reported to be vacant, but pays water-rate for the period during 
which the house remained unoccupied, he is not guilty of an offence 
under section 41 of the Water Works Act (I of 1891). Section 41 refers 
to a house which has been exempt from liability to payment of water-rate, 

d and the penalty imposed by it is not incurred where the rate has been 
paid and there been no evasion of payment. The object of the section 
is to ensure payment of water-rate, by reason of non-occupation for three 
months. 

Criminal Revision against an order of H. V. Lovett, Esq., 

I. ©. S., District Magistrate of Allahabad, affirming an order of 

¢, Messrs. Jagat Narain and Khair-ud-din Husain, Honor ary Magis- 
trates. . 


The facts of the case were as follows :—Sumeæ Chaftd, owner 
* of a house in the city of Allahabad, sent an application on 
the 24th of July, to the Municipal Board, intimating to them 
that his house has been vacated on the loth of July, 1905. This 
. application was made with a view to claim a refund of water- 
rate which had been paid on the 3rd of July. The house was, 
however, re-occupigd some time in August, but no intimation was 
given to the Municipality, and tax was paid for the subsequent 
quarters.. In January, 1906, the water inspector reported that 
house was” occupied for nearly 5 months. Upon this report 
Sumer Chand was prosecuted and convicted under section 41 
. ofthe N.-W. P. Water Works Act by a.Bench of Honorary 
¢ Magistrates, and the conviction was affirmed by the Distritt 
Magistrate. 
Sumer Chand applied to the High Court if revision. 


0. R. Alston, for the applicant, submitted that the section ought 
not to bg strictly constfued. It should be construed in favour 
of the. subject, and any benefit of doubt should be given to 
the accused. The object of the section was to prevent cheat- 
ing, but in the ptesent case the tax having been regularly 
paid, there - could be no eheating. The provisions of the 

8 Or. R. 633 of 1906 


31 


oN, . 


’ 
x; 


235 


CRIMINAL. 


1906. 
ee) 
„Nov. 80, 
° Des. 21. 


BANERI, J. 


238 HIGH COURT. [A. L. J. R. 


Onruinat. section would be applicable only in those cases where the 
1906. house had not beep assessed, and it waste be assessed after 


ae the intimation. ; 
SUMER CHAND ; P 
y W. K. Porter (Assistant Government Advgeate), for the Crown, 


Emperor. submitted that the words of the sectién should be strictly 

= construed. It would be straining the meaning of the word 

$ “vacant” if it were construed to mean: what the applicant con- 
tended for. . 


The following judgment was delivered by 
Banerji, J. Baneri, J.—This is an application for the revision of an 
aes order of a Bench of Magistrates convicting the applicant under 
section 41, sub-section (3) of the Water Works Act (No. I of 
1891) and sentencing him toa fine. The application has beerh, 
made on the ground that the order is not warranted by law. pa 
Section 41, sub-section (1), of the Act provides, among other i, 
things, that “when any house which has been vacant is j 
re-occupied, the owner shall, within fifteen days, give notice 
thereof in, writing to the Municipal Board.” And by sub-section 
(3) any person failing to give the notice is punishable with fine. 
The applicant has been convicted of having omitted to give 
notice of ethe xgoccupation of his house as required by the 
section. It was alleged on his behalf that he had paid the rate 
for the period during which the house remained unoccupied, and 
it is contended that the section does not apply to such a person. 
Having regard to the scope and object of Chapter VII of the 
Act, the contention is, in my opinion, well*founded. Section 40 
lays down the mode in which arrears of water-rates are to be 
recovered. Section 41, sub-section (1) requires that notice should 
be given of the erection of a new house or the rebuilding or 
= enlargement of a house or of the re-occupation of å. vat%ant house, 
and sub-section (3) lays down the penalty for omission to give 
such notice. The object of the section is clearly to ensure 
payment of the water-rate and to provide against evasion of pay- 
N ment. Section 41 should, I think, be read with section 34, 
under which a house that has remained unoccupied for three con- 
secutive months is exempt from liability te payment. It is in 
respect of such a house that section,41 requires that notice 
should be given of re-occupatign so that the rate p&yable in 
respect of it may be realised. Where the rate has been paid 
and there has been no evasion of , payment, the penalty imposed 
by the section cannot be held ‘to „have been incurred, The 
language of the section is, no doubt, somewhat wide, but in ‘my 


. 
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judgment the section should be reasonably construed, and so ORmman. 


construing it I am° unable to hold that fhe conviction of the 1906. 
applicant is legal, if, as he alleges, he paid the rate, and there — 
Scuzr CHAND 


wes no evasion of payment. As the Court which convicted the 5 
applicant did not detêrmine whether his allegation as to payment EMPEROR, 





was true, I tnust send back the case to the Court of first instance Ronerit J 
with directions to find, after taking evidence, whether the rate E aS 
for the period of the non-occupation of the house was paid by or 
on behalf of the applicant, and I order accordingly. When the 
finding has been certified to this Court, the case will be put up 
for hearing. 
J x, Issue remitted. 
[On return of the finding it appeared that applicant was dead. 
The application thgrefore abated on the 14th of March, 1907.] 
CHEDA LAL CRIMINAL, 
VETIUS. 1907. 
—— 
KING-EMPEROR.*® a Jan. 4. 


Indian Penal Code (XLV of 1860), s. 193—fabricatipg false evidence TP W. 
producing a wrong man for identification—intention to cause failure Banga, J. 
` of justice. anes, 
One D was gharged with enticing away a married woman. O, the 
brother of D, brought before the Court several persons among whom 
he falsely said was, D, dnd requested the Court to ask the witnesses 
to identify D. All the witnesses said D was not there. O pointed to a 
man who, he said, was D, but who was discovered to be another man 
wearing a false moustache. 
Held, Oras guilty of an offence under section 193, Indian Penal Code. 
O, by ‘placing before the Magistrate a man who was not his brother D == 
but whom he represented to be D, caused a circumstance to exist. It 
was his intention that the failure of witnesses to identify D should 
appear in evidence and mislead the Court. The gist of the offence did 
. not consist in actually causing a failure of justice, but in the interftion 
à to gause a failure of justice by misleading the Court, and with such intent 
causing the existegoe of any circumstance which might appear in evi- 
dence. ° : 
CRIMINAL APPEAL against an order of G. C Bhadwar, Esq., 
Additional Sessions Judge of Barielly. 


The facts of the case were, these. One Debi, the brother 
of the accused, was charged. before a Deputy Magistrate, with 
enticing away a married woman. On the day fixed for hearing 

*Cr. A. 1003 of 1966. 
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OgiwiNat. the case, the accused appeared before the Deputy Magistrate 
1907. and produced a nuthber of men among ‘hom, he said, was 
aces Debi, and requested “the Deputy Magistrate to ask the prosecu- 

Caepa Lat è : i : i : . . 

7. tion witnesses to identify him. The prosecution witnesses satd 


Kinc-Exrenor. that Debi was not there. Cheda Lal was asked to point out who 
~~. Debi was and he pointed toa man, Chimman, who ‘was subse- 
quently discovered to be wearing a false moustache. Debi was 
arrested in a field outside, but he was acquitted of the charge 
brought against hime Cheda Lal was, however, tried and con- 
victed of fabricating false evidence and sentenced to five years’ 

rigorous imprisonment. 


R. K. Sorabjz, for the appellant, submitted that as the ee S 
lant did not produce a false Debi in the course of a judicial | 
proceeding, he was not guilty of the offence ugder section 193, 
Indian Pena! Code. 

' Jt was a trumpery case. If anything it was confirmation 
of personation of Debi. No one was deceived. The Magistrate 
was not acting judicially when the false Debi was produced. 


Ghulam Mujtaba (Government Pleader), for the Crown, sub- 
mitted ‘thay the eiccused having produced a number of men 
representing that Debi was there intended to mislead the 
Court and the witnesses. 


e 
[Baners1, J.—If Debi was not there, how cauld the witnesses 
be misled ?] ` 
An attempt was made to bring into existence false evidence, 
and there was an intention to mislead. Sectiop 192, Penal Code, 
was relied upon. 


Sorabjt heard in reply. 


The following judgment was delivered by 

BANERJI, J.—The appellant, Cheda Lal, has been convicted of 
thay offence of fabricating false evidence and has been sentenced 
to five years’ rigorous imprisonment. 

N The facts of the cage as established by the evidence, are some- 
what peculiar. They are as follows :—Deb}, the brother of the 
appellant, was charged before a Deputy Magistrate, with enticing 
away a married woman. When the case was called on for hear- 
ing, au application was presented òn behalf of ‘Debi, praying that 
the witnesses for the prosecution should first of all be made to 
identify him. A similar application was verbally made by the 

appellant Cheda Lal. The Deptity Magistrate granted the 
application and directed*Cheda Lal to bring up Debi. Cheda 


Banerji, J. 
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Lal brought before the Deputy Magistrate, who was holding his = Crrautnat. 
Court in camp, ten ‘or twelve men and said fat Debi was one of 1907. 
them. The Deputy Magistrate, however, did not satisfy himself —~ 
that the accused peyson was in fact before him. The men were Ones ra 
ranged in a line and*the witnesses were called in to identify Kino-Euperon. 
Debi. All éf them, including the woman said to have been 
enticed away, failed to do so. Thereupon the Deputy Magistrate 
_ asked the appellant Cheda Lal where Debi was. He pointed. 
í to a man in the crowd, who upon being questioned also said that 
he was Debi. It was discovered that the man was wearing a 
false moustache and that he was not Debi but Chimman. Debi 
was subsequently arrested and tried. For the part which Cheda 
yal took in this farce he has been convicted, as stated above, of 
having fabricated false evidence and sentenced to five years’ 
” rigorous imprisonnfnt. It is contended by the learned counsel 
who has appeared on behalf of Chheda Lal that his offence did 
” not amount to that of fabricating false evidence. I must confess 
that at the hearing, this argument seemed to me to be well found- 
ed, but after giving the matter my best consideration, I am of 
opinion that Cheda Lal is guilty of fabricating false evidence. 
The essential elements of that offence, as defined i in seption 192 
of the Indian Penal Code, are: (1) that the accused caused the 
existence of any circumstance ; (2) that he intended that such 
circumstance might appear in svidenne i in a judicial proceeding, 
and (3) that, so appearing i in evidence, it might cause any person, 
who in such proceeding is to form an opinion upon the evidence, 
to entertain an erroneous opinion touching any point material 
to the result of sucli proceeding. All these elements exist in the 
present case. Oheda Lal by placing before the Magistrate a 
person who was not his brother Debi and representing that he = 
was Debi, caused a circumstance to exist. His intention was 
that the witnesses for the prosecution should not be able to 
identify the accused person in the case against Debi and that 
their failure to identify him should induce the Magistrate to dis- 
believe these witnesses. The identification of the accused by the 4 
witnesses for the progecution or their failure to identify him is 
evidence of an important character bearing materially on the 
result of the trial. And if was certainly the intention of Cheda 
Lal that the failure of the witnesges.to identify the accused should 
appear in evidence and mislead the Court, otherwise his conduct 
in enacting the farce which wab enacted by him is inexplicable. 
Whether he could or coulf not succeed in carrying out his 
intention is immaterial. The gist sf the offence did not 
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consist in actually causing a failure of justice but in the inten- 


tion to cause a failtre of justice by misleåding the Court and ` 


with such intent causing the existence of any circumstance - 


which might appear in evidence. In the present instance 


it was the placing before the Court of another man as Debi 


which constituted the first element of the offence.* The putting 


of a false inoustache on him was immaterial for the purposes 
‘of this case, specially as it appears that the real Debi had 
no moustache and the man substituted for him, whose. name 
is Chimman, is very unlike him in many respects. It is, 
therefore, not surprising that the witnesses did not identify him 
and the Court was not in fact misled. Even if some of the 


witnesses had identified Chimman as Debi and had thus proved. 
themselves to be false witnesses, that would not have affected’ 
the question of Cheda Lal’s guilt, as it*is his intention to | 


mislead the Court, and not the actual result, upon which his 
guilt or innocence depends. For the above reasons I am of 
opinion that he has been rightly convicted under section 193 
of the Indian Penal Code. He has also brought himself under 
the pprview of other sections of the Code, but it is not necessary r 
to go info that question. The sentence passed on him is, in 
my judgment, “unduly severe and I think the justice of the case 
would be sufficiently met by reducing it to one of two yeays’ 
-vigorous imprisonment. Whilst therefore I afirm the conviction, 
Sr ‘Alter the sentence to one of two ,years’ rigorous imprison- 


ment and to this extent allow the appeal, The appellant. 


t 


{ 


must surrender to his bail and serve out the remainder of his : 
sentence. 


® 


Appa dasiliesed? 


HASAN ALI KHAN AND ANOTHER 
versus 


MAZHARUL HASAN awp orTHeErs. * 


N-W. P. Land Revenue Act (XII of 1881), section 190—direct manage 
ment—jixing of rent—transfer of i as a ol etot a tenant of 


transferee. 


A Collector took the property of A “under direct ideii Ea 


default of revenue. A was recosded as an ex-proprietary tenant and the 


Collector fixed certain rent to be paid by him. Sometime afterward A’s’ 


proprietary rights were sold in etecution of a degree and purchased by 

appellants, to whom the property was made over. They sued A’s repre- 

sentatives for rent. Held that wheh the mahal was transferred to the 
* $. P. A. No. 74 of 1906. 


+ 


a 
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plaintiffs, the position of A was that ofa tenant, and they acquired a right 
to recover the réntzwhich A upto then had been paying to the Collector. 
APPEAL under section 10 of the Letters Patent against the 


- judgment of AIKMAN, J., reversing the decree of A. Sabonadiere, 


Esq., Additional Jide of Allahabad, modifying the decree of 
Maulvi Muhammad Alaul Hasan, Assistant Collector of the first 
class. 


B. H. O’Conor (with him W. Wallach), for the appellants. 
Satya Chandra Mukerji, for the respondents. 
‘The judgment of the Court was delivered by 


Burkitt, J.—This is an appeal against a decree of one of the 
learned Judges of this Court sitting alone. 


> The suit was instituted against one Ali Mazhar as an ex-pro- 


f prietary tenant to rgcover the rent of certain lands which had 


i 


H been his sir. He had been the proprietor of the mahal in which 


he held this sir land. Many years ago, Ali Mazhar made default 
in paying tlie revenue assessed on the mahal, whereupon the 
Collector acting under the powers conferred on him by the North- 


“Western Provinces Land Revenue Act of 1873, section 154, 


attached the mahal and took it under direct management. At 
the same time acting under the provisions of sectton T00 of the 
same Act, the Collector .fixed the rent to be paid in future by 
Ak Mazhar in respect of this land. Ali Mazhar was recorded 


as an ex-proprietary tenant. This suit is one to recover the rent - 


so fixed and alleged to be due and payable for the year 1308 and 


‘1309 Fasli by the respondents, the representatives in interest of 


Ali Mazhar, now dead. That rent was paid for many years by 
Ali Mazhar as the rent of the ex-proprietary holding. On Jan- 


l „uary 20th, 1849, Ali. Mazhar’s rights as proprietor of the mahal 


were sold in execution of a Civil Court decree held by the Bank 
of Upper India and were purchased by one Gobind Deo. Gobind 


_Deo had’ his name entered as proprietor and that of Ali Mazhar 
‘removed. Gobind Deo, of course, did not get actual possessidn 


of the mahal which continued to be held under direct manage- 
ment. Eventually Gobind Deo sold the mahal in June, 1901, 
to the: plaintiffs-appellants who obtained mutation of names in 
their favour in August of that year. In that month they paid 
up to the Collector the arrears ofrevenue still due on the mahal, 
which was thereupon released from direct managment and 
handed over to them. That wagon August 27th, 1901. 

From the above it will be seen that Ali Mazhar ceased to be 
even nominal proprietor of the mahal in the year 1899 when his 


Burkitt, J. 


248 «HIGH COURT. [A. L. J. R. 


Civ. name was removed from the village khewat, but he continued 


1907. to be recorded as an œx-proprietary tenant, paying the rent which 
—— had been fixed by the Collector. 
Tean ae The present suit for the arrears of rent for the years 1308 and 


v. 1309 Fasli was instituted in October, 1902" We are now con- 
ce cerned with the rent of 1309 Fasli only. 
pone The Court of first instance and the lower appallate Court gave 
Burkitt, J. the plaintiffs a decree for the rent of that year. On second . 
Bree appeal to this Couyt that decree has been set aside and the suit 
dismissed by a learned Judge of the Court. Hence this appeal. 
The reasons given by our learned brother for reversing the 
decree of the two lower Courts are: “I hold that the rent not 
having been fixed by agreement, by order of a Settlement 
Officer, or by an order under Act No. XII of 1881, it was iná 
cumbent on the plaintiffs, before they coul@recover arrears of 
rent on the ex-proprietary holding, to take steps to have the rent 
determined under the Rent Act.” Now if Ali Mazhar had even . 
for a day regained his status as a proprietor, before the sale of 
the mahal to the respondents, we might have come to the same 
conclusign.as our learned brother. If the attachment and direct 
management had been withdrawn, Ali Mazhar would have imme- 
diately regained his status as full proprietor, and would have 
automatically ceased to be an ex-proprietary tenant. On a sub- 
sequent sale to the plaintiffs, and on Ali Mazhar again becomitg 
an ex-proprietary tenant, the plaintiffs in the absence of any 
agreement must have applied to have*the rent of the ex-proprie- 
tary holding determined under the Rent Act. But such an event 
did not occur. From and after the date of the sale to Gobind 
Deo in 1899, Ali Mazhar no longer possessed any proprietary 
right in the mahal. He remained an ex-proprietary tenant whose 
rent had been fixed by the Collector and he still held that status 
when the plaintiffs purchased the mahal. In our opinion when 
the mahal was transferred to the plaintiffs by the Collector in 
Abigust, 1901, the position of Ali Mazhar was that of a tenant 
\ whose rent had been fixed by a competent tribunal and the 
plaintiffs on the transfer to them acquired the right to recover 
the rent which Ali Mazhar had up to then*been paying to the 
Collector. We are unable to accepts the contention that the 
rent fixed by the Collector was fixed only for the “period of 
direct management and that it ceased to be payable when the 
Collector handed over the mahal to the plaintéffs. In the section 
itself there is no indication of suck an intention. It does not 
even prescribe the pergpn to whom the rent is to be paid. It is 


° 
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couched in most general and wide language, and might well— Crviu. 
without straining of language—be interpreta] to mean a determi- 1907, 
nation of rent to hold good till altered by competent authority. — 
Ta connection with this argument we would point out that ead 
, section 190 of the Reyenue Act provides for the casé of a sale v. 
` for arrears o$ revenue as well as for cases of attachment, farming, Mn 


etc., and directs that on sale the Collector is to have the late - 
¿proprietor of any sir land recorded as an ex-proprietary tenant Burkitt, J. 
and to fix the rent to be paid by the ex-proprietary tenant for the "ey 
land. That rent clearly was not a rent payable to the Collector 
but to the new proprietor. The Collector could have no claim 
to it. But under the rule of law laid down by our learned 
‘forother the new proprietor would not be entitled to recover 
Any rent of the ex-proprietary holding until he had the rent of 
' the holding-determined under section 14 of the Rent Act XII 
of 1881. We are unable to accede to that view of the law. 
We think that the new proprietor would be entitled to receive 
from the ex-proprietor the rent fixed by the Collector under the 
authority of section 190, and that the law does not impose for 
him the vexatious burden of taking action under section 14 of 
the Rent Act. Similarly-in the present case we think the plaintiffs 
are entitled to receive from the ex-proprietary tananfS the rent 
fixed by the Collector who in that matter was a competent 
tribunal, acting under statutory power. We do not concur 
with the District Jidge in holding that the Collector’s procedure 
in fixing the rent was irfegular. Ue ascertained the rates of 
rents payable by tenants at will for similar land and for the 
rental of the ex-proprietary tenant at four annas in the Rupee 
lower. Ali Mazhar apparently.raised no objection and paid for 
many years the rent so fixed. 

For the above reasons, being unable to agree in the reasons 
given by our learned brother, we set aside the decree under 
appeal and restore the decree of the lower appellate Court 
with costs. 3 

; Decree set aside, 





. 


CIL. 


1907. 
“—— 
Feb. 9. 


AIKMAN, J. 


Aikman, J. 
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GU LZARI LAL , 


e 
DETSUS © 


DAN DAYAL anv orners.* 
Agra Tenancy Act (II of 1101, Local), section 164(2)—negligence of pre- 
decessor—deeres « yainst defendant, not justified. 

Section 164(2) of the Ten: acy Act does not justify a decree against a 
defendant lambardar for as are in sums which remained uncollected on 
account of negligence or mit :onduct of the predecessor of the defendant. 
Dip Singh v. Ram Charan, : A. L. J. R., 608, followed. 

SECOND APPEAL against he decree of J. H. Ouming, Esq., ' 7 : 
Additional Judge of Alig: rh, confirming a. decree of Maulvi 
Abdul Rafay Khan, Assisi vat Collector of “the first class of 
Etah. 

Suit for profits. 

The material facts appear from the ee 


Defendant appealed. 

Guleari Lal, for the appe) ant. . 

Ghulam Mujtaba (with hin J. N. Chaudri), for the respon- 
dents. s 


The following judgment >ras delivered by 
Arxman, J.—This second ippeal is brought by the defendant 
to a suit in the rent Court for profits on account of the years 
1307 and 1308 Fasli. The ( ourts below have given the plaintiffs 
a decree for a share in sums which were uncollected, not owing 
to any negligence or miscon luct on the part of th defendant- 
appellant, but to negligence or misconduct on the part of his 
predecessor in title, Musamn at Chunni Kuar. Section 164 of the 
Tenancy Act does not justify such a decree. By section 164, sub- 
section (2), the Court may a rard to the plaintiff in a suit for 
‘profits a share of such sums 1s the plaintiff may prove to have 
remained uncollected owing to the negligence or misconduct 
of the defendant, but not of he predecessor 1 in title of the defen- 
dant. This view is supporte 1 by the detision of this Cpurt in 
Dip Singh v. Ram Charan("; I faust therefote send the case 
back to the Court below for :. findjng upon the issue as to what 
share of profits is due to the plaintiff for the Years 1307 and 

28S. A. . lo. 499 of 2905. 
(1 [1906 3 A. L. J. R., 608, 
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1308 Fasli on the actual collections made by Musammat Chunni 
Kunwar, leaving dut of account all uncollected items on account 
of those years. Ten days will be allowed for objections on 

return of findings. | 


e Issue remitted. 
SUMER CHAND AND ANOTHER 
Versus Š 


l ARDESHIR AND aNoTHER.* 
| Contract Act (IX of 1872), section 118—sale by sample—goods not answer- 
a ing the sample—rights of purchaser—exercise of dominion—eale of 
portion—defence to a suit for balance of price. 
If goods are soll by sample and the goods delivered do not answer 
to the contract, the buyer may return them, but he is not bound to do so. 
It is quite sufficient for him if he gives clear notice that the goods are 
not accepted and remain at the risk of the sellor; but if in order to 
recoup himself for the price paid in advance, he sells a portion of the 
goods, he exercises such dominion over the goods as precludes him from 
setting up the defence, in a suit for the balance of price, that, he is not 
liable to pay. Parker v. Palmer, 23 R. R., 313; Grimoldsby ¥. Wells, 
L. R.,10 Ch, 391, Parkins v. Bell, [1893] L. R., 1 Q. & 199? referred to. 
SECOND APPEAL from the decree of H. W. Lyle, Esq., C. S., 
Pistrict Judge of Farukhabad, reversing the decree of B. Rajnath 
Parshad, Subordin&te Judge. 


Plaintiffs, who werg manufacturers of curtains at Farukhabad, 
agreed to sell to defendants, who were carrying on business in 
London, a consigninent of curtains, samples of which were ap- 
proved of by the latter. The consignment was sent to the 
defendants’ agent at Bombay, who forwarded it to London. 
Defendants thereon wrote to the plaintifis that the curtains were 
not according to sample and were quite unsaleable, and they 
held them at the plaintiff's risk and would claim damages for 
the losses which they had been put to. But when the defen- 
dants subsequently discovered that their Bombay agent had 
been induced by the plaintiffs to pay part of the price, they sold 
in London some curtains for Rs. 500. 

Plaintif brought this dction for recovery of the balance of the 
price of the consignment. ` The first Court decreed the suit. 
The Lower Appellate Court „dismissed it holding that the 
goods were not ‘according tô sample. The Judge said :— 


“The defendants having been tricked into paying half the Price of goods which 
8. A, No. 304 of 1906. 
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Crvit. they would have rejected altoge 5er, very reasonably contend that they had 
1907. a right to dispose of suck of the ‘oods as they could aml so reimburse them- 
oo selves. Where a sale is by samy e and the goods supplied are partly accord- 
Suyer Caanp ing to sample and partly not, Id: not know of any law which would prevent 
v. the purchaser accepting those g ods which were agcording to sample *and 


ARDESHIR. rejecting those which were not. n this case I see no reason why the defen-` 
dants should not accept a portion { consignment and sell it to defray the cost ` 
which they had already incurred.” 

4 


Plaintiff appealed. x 
B. E. O'Conor, for the app: lant, contended that the defendants 


by selling a portion of the ec 1signment had exercised ownership 
over the same, and must be < eemed to have accepted the whole. 


o 


He relied on K 
Parker v. Palmer, [1821] 4 B. & . . 387; 23 R. R., 313, 315. } 
Grimoldsby v. Wells, [1875] L. R., 10 Ch., 391, 393. is 


[Sranuey, C. J., referred to ection 35, Salẹof Goods Act.] 


5. C. Banerji, (for Sundar 1 al), for the respondents, contended 
that upon the findings of the Court below, the plaintiff was not 
entitled to succeed. Goods su >plied were very inferior and not 
according to sample, notice was given immediately by defendants, 
but in the meantime the plaint ffs had got the Bombay agents to 
pay part Qf the price by tricker , arid it was only upon discovery 
of the fraud tfat the defendant: tried to reimburse themselves 
so far as they could. There.wa: no waiver of a rule of law in 
their own favour, nor an accepiance of a bargain which had 
been repudiated. The resale wis made under special circum- 


stances. ry 
O'Conor not heard in reply, br t referred to section 118, Indian 
Contract Act. 


The judgment of the Court wa : delivered by j 

Stanley, C.J. SranLery, C. J.—The question before us in this appeal does 
Ea not appear to us to present any s rious difficulty. The suit was 
brought by the plaintiffs to recc era balance due to them in 

réspect of the price of curtains purchased by the defendants 

from them at Farukhabad and co: signed by the plaintiffs to the 
defendants in London. The sale vas according to sample, and 

it has been found, and cannot now’ be disputed, that the goods 

which were sent were not in acccrdaace with the sample and 

therefore there was a breach of aon ract on the part of the plain- 

tiffs. Shortly after the receipt of the goods in London they 

were examined, and their condit on and quality discovered, 

and soon after the defendants w ote to the plaintiffs inform- 

ing them that the goodg were of in ‘erior quality and altogether 
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unsaleable, and that they were lying at the defendants’ ware- Orvit, 
house at the risk’ bf the plaintiffs. If the defendants had 1907. 
satisfied themselves with this notification and taken no —— 


fusther action in regard to the goods, it is possible that the Goien Can 


plaintiffs could not bave succeeded in establishing their claim ARDESHIR 
for the balance of the purchase money. A sum of Rs. 1,000 on Sa OT 
foot of the price, namely, Rs. 2,009, had been already paid. ee 
’ The suit is only to recover the balance. The defendants, not 
resting satisfied with their repudiation of the goods, took upon 
themselves to offer them for sale and actually sold portion of 
them for Rs. 500, and handed over the goods so sold to the 
purchasers and received the price. The excuse for making this 
sale is that they wished to recoup themselves the sum of 
/ Rs. 1,000 which they had already paid through their agents 
/ in Bombay on foot Ùf their contract. 
The Court of first instance gave a decree in favour of the 
plaintiff, holding that the defendant having exercised dominion 
over the goods and sold portion of them could not resist the 
claim of the plaintiffs for the recovery of the price. On appeal, 
however, the learned District Judge reversed the decision of 
the Court below and held that, inasmuch as tho plaintilf had 
obtained, as he says, by “trickery ” from the def@mdants portion 
of the price of the goods, the defendants were justified in selling 
portion of the goods and recouping the loss they had sustained. 
We are unable to agree with the Court below in this view of 
the law. It appears tp be well settled that if goods delivered 
do not answer to the contract, the buyer may return them, 
but he is not botind to do so; and it is quite sufficient for 
him if he gives clear notice that the goods are not accepted 
and remain at the risk of the sellor; but if he exercise š 
any act of dominion over them, he is taken to have accepted 
them under the contract subject to any breach of warranty. We 
find the law so laid down in the case of Parker and others v. 
Palmer('). In the case of Grimoldsby v. Wells(*) when goods 
were sold by sample and the bulk was found by the purchaser on 
delivery not to be qual to the sample, it was held that the 
purchaser might reject the goods by giving notice to the vendor 
that he would not accept them and that they ` were at the vendor's 
risk. In delivering the judgmént i in that case Lord COLERIDGE, 
©. J., observed as follows:—‘.A person who seeks to reject 
goods as not in accordance with’ contract must do nothing, after 
(1) [1821] 4 B & A 387. a. 0. 23 R. R., 313. 
(2) [1875] L. R., 10 Ob", 891. 


enn, 
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Orv. he discovers that they are 10, in the nature of an exercise of 
1907. dominion over the gbods, «r inconsistent with the property in 
—~ them being in the vendor’. In the case of Parkins v. Bell(*) 
eae CuAND the facts were as follow: :—The plaintiff sold barley to the 
Anprsure defendant by sample to be lelivered at a eertain railway station. 
Stanley, 0. J. On the same day the defendant resold the barley o a brewer. 
eres Afterwards the plaintiff c iscovered that his servants had by 
mistake mixed some inferior barley with the barley sold to the * 
defendant and he, gave t.e defendant notice of the mistake 
offering to make good any ¢ eficiency of quality. The barley was 
duly delivered at the statio1, and while it was there the station- 
master at the defendant’s request took a bulk sample of the 
barley and sent it to the defendant. The defendant having 
received the bulk sample, lirected the station-master to send 
on the barley to the brewer vho had purch it, but he rejected \ 
it as not being in accordan e with the sample. The defendant 
then claimed the right to re ect the barley. But it was held that 
he was not entitled to do sc that, inasmuch as he had inspected 
a sample at the place of di livery and ordered the barley to be 
sent on fo the sub-purchar2r, he must be considered to have 
accepted it and could not afterwards reject it. A. L. SNITH, 
L. J., deliveredethe judgme: t of the Court, and in his judgment 
says, “ When the defendani took possession of tlie barley at the 
station and ordered it to h 3 sub-vendees, the property in the 
barley passed to him and h s right of rejectién was then gone”. 
The rule of law upon the sı bject is té be found crystallized in 
section 118 of the. Indian Contract Act. In that section it is 
provided that “ where there has been a contract with a warranty 
for the sale of goods which at the time of the contract were not 
ascertained, or not in existe ice, and the warranty-sis broken, the 
buyer may accept the goodi, or refuse to accept the goods when 
tendered, or keep the good for a time reasonably sufficient for 
examining and trying thew and then refuse to accept them; 
provided that during such time he exercises no other act of 
ownership over them thar is necessary for the purpose of 
' examination and trial.” It aj pears to us them that the defendants 
after the receipt of the gox 3and discovery of their inferiority, 
were not justified in exercisi ıg dominion over a portion of them 
and selling them to outside s. {n doing so, they exercised such 
dominion over the goods as >recluded them from setting up the 
defence which has found favour with the lowet appellate Court. 
It may be that they have a ight to recover from the plaintiffs 
(3) [1993] L. R., 1 Q. B., 193. 
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damages for breaqh of contract, but having exercised acts of 
ownership over the goods they are not entitled to withhold the 
payment of the price agreed on. We allow the appeal, set aside 
: the decree of the lower appellate Court, and restore the decree 
í of the Court of first instance with costs in all Courts, including 
> fees in this Court on the higher scale. 
B. 0. M. Appeal decreed. 


[CE Ohapman v. Morton, [1843] 11 M. & W. 534; Tuei v. Mouflet, [1860] 
5 H. & N., 229.—Ed.] 


y . 
} 
3 


MADAN LAL AND OTHERS 
/ versus 
REOTI SINGH. * 


Zar-i-peshgi lease—pesseasion not delivered to the mortgagee—suit for 
recovery of possession—eutt dismissed—euit for compensation—Limita- 
tion Act (XV of 1877), Schedule II, articles 97, 116. 


| A lease is granted to one R, and a mortgage is subsequently made of 
the same property to a person, the benamidar of R, both transactions 
being one and the same, but the mortgagee is kept out of posgession 
of a portion of the. property. He bringe a suit for possession,, but it is 
dismissed. He then brings a suit more than six years atwer the date of the 
mortgage to recover compensation for non-delivery of possession and for 
costs incurred in the first suit. Held, that the suit was one to recover 
damages for breach, of contract to which article 116, and not article 97, 
schedule IT, Limitation Act, was applicable, and the suit having been 
brought more than six years after the date of the mortgage, was barred. 


a 


First APPEAL against the decree of Maulvi Muhammad Ahmad ` 


Ali Khan, Subordinate Judge of Aligarh. 
Suit for compensation for non-delivery of possession of an 
indigo factory and other damages. 
The facts are detailed in the judgment of BANERJI, J. 
[Certain issues were remitted, and upon the return of the find- 
ings thereon objections were taken by the respondent.] a 
Govind Prasad, for the respondent, in support of the objections, 
argued that article 97 pf the second schedule to the Limitation 
Act applied, and the time would run from the date when the 
mortgagee failed to establish the title of the mortgagor to the 
indigo factdry. He relied on'. e 
. Hanuman Kamat v. Hanuman Mandur, [1891] I. L. R., 19 Oal., 123. 
Udit Narain Misr v. Myhammad Minng?-ul-lah, [1903] I. L. R., 25 AN., 618. 
Jamna Das v. Najm-un-nissa, [1906] I. L. R., 28 All, 466. 


Venkata Ayyar v. Venkata Subrahmanian, [1899] I. L. R., 24 Mad., 27. 
* F. A. No. 285 0£4904. 
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OrviL, He further contenged that the suit being „practically one to 
1907. recover the mortgage-money, which was a cHarge on the property, 
—— article 132, schedule II, Limitation Act, applied. 
Manan LaL Lallubhai v. Naran, [1882] I. L. R., 6 Bom., 719. | é 
Re on St C Muhammad Taki v, Chatku, [1884] I. L. R., 7 AB., 120. - i 
-7 . J. N. Chaudri (with him Satish Chandra Banerji), for the 
appellants. To apply an article of limitation it is necessary to 
see the true nature of the claim made in the suit. A mortgagee“: 
in the situation of the plaintiff had three remedies, viz., (1) a Ñ 
guit for possession of the property of which possession was not 
delivered ; (2) a suit under section 68 of the Transfer of Property 
Act for the recovery of the mortgage money which is practically 
a suit for refund of the consideration ; and (3) an ordinary sul} 
for damages arising under a breach of conigact on the part o 
the mortgagor. A suit of the first kind was brought by the % 
mortgagee and dismissed. He then brought his present suit 
which does not fall under the second head, but is clearly a suit 
coming under the third head. The only article of the Limitation 
Act which can apply to sucha suit is article 116, schedule II. 
The gases cited have no application to the present suit. Article 
97 can imao view be applied, because that article contemplates 
two things, viz., a total failure of consideration and an existing 
consideration prior to the accrual of the cause of action. In this 
ease both these features are wanting. The pature of the claim 
as laid in the plaint should, therefore, be taken into consideration 
in applying limitation, and in that view article 116 is the only 
article applicable. The starting point is the date of the mort- 
ge. The suit ought to have been brought within six years from 
that date, and the plaintiff's position that he is entitled to reckon 
$ limitation from the date of the final dismissal of his first suit is 


untenable. 
Balgobind Das v. Barkat Ali, [1888] 18 A. W. N., 15, 17. 
eBulchand v. Parmanand, [1901] 21 A. W. N., 24. 


Govind Prasad replied. 


The judgment of the Court was delivered by 

m Banerst, J.—The suit which has givem rise to this appeal, 

Danaj J. was brought under the following circumstances :—On the 5th of 
March, 1898, Kishan Lal, the predecessor in title of *the defen- ( 

dants-appellants, granted a lease to the plaintiff of certain zemin- 

dari property and of a half shate in an indigo factory for a period 

of 12 years. On the 11th of March, 1898, Kishan Lal mortgaged 

to one Sheoberan Singh the same property for a sum of Rs. 1,200. 
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In a litigation bejween Kishan Lal and ¢he plaintiff it was one 
decided by the appellate Court on the 9th of September, 1902, that 1907. 
thie lease and the mortgage were parts of the same transaction, —~ 
that the transaction was in reality that of a usufructuary mortgage me Tat 
i to the plaintiff, whose Senamidar Sheobaran Singh was, and that Rzort Sivas. 
/ the lease was’ executed with a view to avoid a claim for pre- Banerji, I. 
emption. According to the finding in that case the contract was. se 
that the plaintiff, Reoti Singh, was to remain in possession of the 
i mortgaged property for a term of 12 years, and that the principal 
. and interest were to be defrayed out of the usufruct during this 
term. The plaintiff got possession of the zemindari property, g 
and it is admitted that he is still in possession. He did not 
obtain possession of the share in the indigo factory inasmuch 
he was resisted bg one Nathu Ram. He brought a suit against 
Nathu Ram in which he joined Kishan Lal as a pro forma 
defendant, and he claimed possession of the half share of the 
factory and damages. The suit was dismissed by the Court of 
first instance on the 21st of November, 1901, and the decision of 
that Court was affirmed by this Court on the 25th of November, 
1903. It was held in that case that Kishan Lal had no right to 
the indigo factory, whatever right he might hayg @* the site 
of the factory. Thereupon, on the 2nd of May, 1904, the present 
suit was brought against the legal representatives of Kishan Lal, 
who is dead. In this suit the plaintiff claims to recover a sum of 
Rs. 6,500, according to the, following detail :—(1) Compensation 
for non-delivery of possession of the indigo factory from 1305 
to 1317 Fasli, Rs. 1,200. (2) Costs incurred in the litigation to 
which we have referred, Rs. 2,300. (3) Damages in respect of the 
produce of indigo in 1899, Rs. 3,000. 
The Court below held that the plaintiff had failed to establish i 
-his claim with regard to the third item, but made a decree for 
Rs. 3,243-12-0 on account of the first two items. The defendants 
Ihave preferred this appeal and the plaintiff has filed an objectidh 
‘under section 561 of the Code of Civil Procedure in regard to 
the third item mentioned above. 
The first question which we have to consider in this appeal 
is, whether the claim is barred by limitation. It is urged on 
behalf of ethe appellants “that the claim being, as it purports 
to be, one for compensation, the plaintiff’s cause of action arose 
on the failure of Kighan Lal to deliver possession to him, and 
as that failure took place on the date of „the lease and as the 
suit was not brought within 6 years of, that date, it is beyond 
time. For the purpose of determining this question we referred 
33 i 
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certain issues to theyCourt below. We may, „however, mention 
that we did so under a misconception of the * facts of the case, 
which were not put before us at the time we made the order. 
We regarded the suit as one for the recovery of a portion of ¢he 
rent reserved by the lease which, as we understood the pleadings, 
the plaintiff alleged had been paid by him. Thts is not the 


„case. As has already been stated, it has been decided between 


‘the plaintiff and Kishan Lal thet the transaction was one of | 
mortgage. No reference was made to this important fact either 
in the plaint or in the written statement. The suit thus is 
a suit for compensation by a usufructuary mortgagee for 
non-delivery of possession by his mortgagor of part of the 
property comprised in the mortgage. In other words, it isa 
suit for damages for breach of contract. a The mortgagor ofi, 
the plaintiff not having delivered possession of a part of the 
property, it was open to the plaintiff to give up the mortgage 
and to sue for the mortgage money. It was also open to him 
to sue for the possession of the property of which possession 
had not been delivered. He did not pursue the former course, 
but brotght a suit for recovery of possession as stated above. 
In that swit he failed, and it is contended on his behalf that it 
was on the date of the final decision of that suit that his cause of 
action for the present suit arose. Weare unable to agree with 
this contention. The present suit is not a suit to recover fhe 
mortgage money or & part thereof. It is, as the plaint distinctly 
states, a suit for compensation for ‘non-(lelivery of possession. 
The-cause of action arose when this non-delivery took place. 
The failure to deliver possession on the part of the mortgagor 
occurred on the date of the mortgage, as it is admitted that the 
mortgagee plaintifi never got possession of the indigo factory. 
Without bringing a suit-for recovery of possession the plaintiff, 
assuming that he has a right to maintain such a suit, might at 
once have sued for the compensation which he now claims. The 
fact that it was decided in 1903 that his mortgagor had no title 
to this portion of the property would not afford the cause of 
action. His cause of action had already agtrued before that suit 
was brought. As the plaintiff does not “seek a refund of the 
money advanced by him the case is not one to which article 97 
of the second schedule of the Limitation Act applies, ‘and this is 
now conceded by the learned Vakil for the respondent. It is not 
therefore necessary to consider the several rulings cited at the 
hearing. In our opinion the suit is governed by article 116. 
Applying that article We must hold that the claim for recovery 
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of compensation ig barred by limitation. 6 

-As for the costs of the previous litigation the plaintiff. is 

certainly not entitled to recover them from the representatives 
; ofthe mortgagor. eHe embarked in that litigation at his own 
/ risk and there was no Covenant on the part of the mortgagor to 

recoup him those costs. 

As for the claim for Rs. 3,000, which has been brought on the 
ground that in 1899 the plaintiff had made arrangements for thé 
manufacture of indigo and had not been able* to manufacture it 
in consequence of his not obtaining possession of the factory, we 
agree with the Court below that the evidence adduced is in- 
sufficient to prove this part of the claim. In any case this part 

sf the claim is also barred by limitation, the plaintiff’s right to 
recover damages ongthis head having accrued more than three 
years before the institution of the suit. ` 

For the above reasons we decree the appeal, set aside the 
decree of the Court below, and dismiss the suit with costs here 
and in the Court below. The objection under section 561 of the 
Code of Civil Procedure necessarily fails and is dismissed. Costs 
in this Court will include fees on the higher scale. Sa 

8. 0. 0. Appegl dismissed. 


° GODH SHUKUL 


2 versus 


SAKLA KUNWAR AND OTHERS.” 


Mortgage—mortgages selling subject to his puisne mortgage—purchaser 
derives a paramount title—deed—construction—promise to pay with 
prior mortgage, whether constitutes a mortgage. 

A mortgagee exercising aright which he has to obtain a decree for 
sale, cannot bring to sale the property under prior mortgage subject 
to puisne Soxmbrances. The purchaser deriving title under the prior 
incumbrance, acquires a paramount title, and the mortgagee at whoge 

- instance the sale is carried out, cannot afterwards set up a puiane incum- 
brance in his favour, even it was notified in the proclamation for sale. 


In a bond, the exeautant, who had executed other bonds in favour of the 
lender, after reciting the mortgage bonds covenanted that he would pay the 
money due under that bond along with that due under the mortgage 
bonds. Held that such covengnt did not constitute the bond a mortgage 
bond. j i i 


SECOND APPEAL against the deeree of Pandit Sri Lal, District 
Judge of Ghazipur, confirming the decree of S. Tajammul Husein, 


Subordinate Judge: a ae : 
eS. A. 394 of 1906, °. 
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Oriz. Nur Mian and anogher executed eight mortgage-deeds in favour 
1907. of Godh Shukul on different dates. Godh Shukul brought a suit 
=~ for sale on the basis of the first and fifth mortgage deeds and gof. 


Gons Padio “a decree. In execution of that decree, Musapmat Sakla Kunwar : 
Saxia Konwar. purchased the property. Godh Shukul tRen brought the present: 
gage suit for possession on the basis ofa usufructuary mottgage or for 
_sale on the basis of other simple mortgages. The Courts below 
‘found that the plaintiff did not obtain possession and dismissed ' 
his claim as time-barred; they further held that he was not 
entitled to a sale of the mortgaged property. 


The plaintiff appealed. 


M. L. Agarwala (with him Haribans Sahat), for the appellant 
submitted that under section 287 (e), Civil Procedure Code, th 
mortgages were mentioned in the sale phoclamation and the \ 
property was sold subject to plaintiff's mortgages. He was 
entitled to a decree for sale on redeeming it by payment of 
the mortgage-money in pursuance of which the property was 
sold to the auction-purchaser. Further that the plaintiff was 
also entitled to possession on the basis of the usufructuary 


mortgage. 

Govind Pai (with him Sital Prasad Ghosh), for the respon- 
dents, submitted that it was found as a fact that the appellant did 
not obtain possession of the mortgaged property in pursuance of 
the usufructuary mortgage of 1882, and as there was no admission 
of the mortgage of Rs. 27-8-0 in any ofthe subsequent bonds, 
the claim of the appellant for possession was time-barred. He 
further showed by reading the simple mortgage-deeds that the 
covenants in them amounted to a clog on the equity of redemp- 

: tion, and cited 
Shiv Shankar v. Parma Mahton, [1904] I. L. R., 26 All, 559. 
He contended that they were simple money bonds. 


* He further submitted that as the plaintiff in his former suit 
got the property sold under his prior mortgage, he could not now 
turnround and again getit sold under his sybsequent mortgages. 
He further showed from the sale-certificatesthat the property was 
purchased absolutely and subject to no incumbrances. 


e 
. 


M. L: Agarwala was heard in'reply. 


The judgment of the Court was delivered by 
Stanley, O. J. STANLEY, O. J.—The matters, “which have’ given rise to this 
appeal, are as follows : —Nur Mian and another executed a number 
of a in favour of one Godh Shukul. In respect of 


I 
3 


J 
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two of these mortgages, namely, mortgages of the year 1878 
and of the year 1882, the mortgagee instituted a suit for sale 
; and the property was sold on the 20th of July, 1901. In the. 
- sale notification several puisne mortgages were notified. The 
/ property was sold to the respondent, Musammat Sakla Kunwar, 
and the saleewas duly confirmed. The plaintiff, after the lapse 
of several years, instituted the suit out of which this appeal has 


í arisen, on foot of what we may describe as puisne mortgages 


notified at the time of the sale to Musammat Sakla Kunwar, and 

his claim is for possession of the land comprised in a mortgage 

of the 2nd of June, 1882, and that a decree may be passed in 

his favour for the moneys due on the various puisne mortgages, 
sand that, in default of payment of the amount due, the land be 
j sold. The Courts helow dismissed the plaintifi’s claim. 


There appear to us to be two answers to the claim. In the 
first place the property comprised in the mortgages having been 
sold to the respondent, Musammat Sakla Kunwar, at a sale held 
in execution of a decree upon the first incumbrance on the 
property, the entire interest of the mortgagee as well as of the 
mortgagor in that property passed to the purchaser, -notwith- 
standing the fact that puisne incumbrances were notified in the 
proclamation for sale. 


e À mortgagee exercising the right which he has to obtain a 
decree for sale cannot, in our opinion, bring to sale the property 
under a prior mortgage gubject to puisne incumbrances. The 
purchaser deriving title under the prior incumbrance acquires 
a paramount title, and the mortgagee, at whose instance the 
sale is carried out, cannot afterwards set up a pugne incum- 
brance in his own favour. 

There is another answer in this case to the claim which has 
been made. The puisne mortgages relied on are first a usufruc- 
tuary mortgage of the 2nd of June, 1882, for a small sum of Rs. 
27-8-0; and two documents, dated jeapentively, the 13th of Apeil, 
1893, ahd the 9th of May, 1893. As regards the usufructuary 
mortgage it has been found that the mortgagee never obtained 
possession under it ‘and therefore his claim is barred, possession 
not having been obtained within twelve years from the date of 
the mortgage. It,is also clear,that any claim in respect of the 
debt due in respect of that mortgage is also barred. 

As regards the ether two so-dalled mortgages we have perused 
that of the 13th of April, 1893, and it is admitted that it is in 

the same terms as the mortgage of .the 9th of May, 1893. In 
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Otvit. our opinion both ¢hose bonds are mere money bonds, and 

1907. not mortgage bonds. In them there is° a reference to the 

=~ -earlier mortgages. After recital of the earlier mortgages the. 
Cona Aurai mortgagor undertakes-that he will pay off the debts due unter . 
Saxta Konwar, the bonds at the .same time as he mf&kes payments of the'. 
debts due under the mortgages. This does not, in*our opinion, 





Stanley, œ J. : 
is constitute a mortgage. . ? i 
. For these reasons the plaintiff's case was bound to fail The * 
learned District Judge has dismissed the claim, but not for the 
reasons which we have given. We think that in the result 
both the lower Courts were right in dismissing the plaintiff's 
claim. Woe dismiss the appeal with costs, including fees in a 
Court on the higher scale. y 
M, L. 8 § Appeal dionitwad, ` 
Civu.. KALYAN DAS 
1907. versus 
Feb 29 PYARE LAL AND oruers.* 
AEAN, J Oivil” Procedure Oode (XIV of 1882), section 522—Award—set aside by 
es Oourterg’ frat instance—Jurtsdiction of appellate Court, to pass a 


decree in tts terms. 

When a Court of first instance, through which a suit has been referrgd | 
to arbitration, sets aside the award on the ground of misconduct of the 
arbitrator, the appellate Court has no jurisdiction to pass a decree in 
the terms of the award. Ganga Prasad v. „Kura, 3 A. L. J. R., 168, 


followed. l 
SECOND APPEAL against the decree of A. B. Bruce, Esqr., 
District Judge of Agra, reversing a decree of Munshi Murari Lal, 

? Munsif of Fatehabad. 


Suit for a declaration of right. 


The material facts appear from the judgment. 
Lalit Mohan Banerji (for Satish Ohandra Banerji), for the 


appellant. 
Lakshmi Narain (with him J. N. Chaudri), for the respon- 


dents. 
The following judgment was delivered by ú 
Aikman, J. AIKMAN, J.— When the suit out ‘of which this appeal arises was . 
before the Court of first instance, the parties referred the matter.. 
in dispute between. them to arbitration. The’ arbitrators gave: 


an award to which an objection was taken on the ground of the ` 
* SA‘ No, 515 of 1905, 
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misconduct of the arbitrators. The learngd Munsif sustained 
that objection, set astde the award, and disposed of the case on 
. the merits. From the Munsif’s decree an appeal was preferred 
” to the Court of the District Judge. The first plea taken in that 
‘A appeal was that the lewer Court was wrong in setting aside the 
arbitration award arrived at after full inquiry. The learned 
, Judge. allowed this plea, set aside the decree of the Court of 
' first instance, and decided according to the award. The defens 
í dant comes here in second appeal. It is contended that the 
‘learned District Judge had, under the circumstances, no juris- 
diction to passa decree in accordance with the award. This plea 
must be sustained. See the decision of this Court in Ganga 
” Prasad v. Kura"). I set aside the decree of the lower appellate 
Court and remand fthe case under section 562 of the Code of 
Civil Procedure with directions to readmit the appeal under its 
original number in the register and dispose of the remaining 
grounds in the memorandum of appeal to it and the objection 
under section 561. Costs here and hitherto will abide the 
event. The costs of this Court will include counsel’s fee on the 
- higher scale. : i 
Appeal, allowed. 
(1) [1906] 3 A. L. J. R., 168. ” 


PARSOTAM RAO TANTIA 
e ° versus 
JANKI BAI AND aNnoTHEr.* 


Hindu Law—Mitakshara—acquisition under a will of father—self-acquired 
property—father’s will, directing sons to live together but separating 
their interest—tenancy in common—income and expenditure joint—re- 
union—instrument, construction of—subsequent conduct. 


Nana Narain Rao got certain property under the will of his father. His 
brothers disputed the validity of the will, but were unsuccessful Unger 
his will, made in 1864, Narain Rao specified the shares in moveable and 
immoveable property of his sons but directed them to live together. After 
his death the sons divided the jewellery, &c., but lived together in com~ 
mensality, the elde&t son managing the estate on behalf of all. Another 

*gon many years later brogght this suit for partition, claiming a share in 
- the property e'her as a memberof the joint family or under the will. 
: The defendant set up the will in his defence, pleading that Narain Rao 
... had full power to make a will and the family was not a joint family. 
Plaintiff died before issues were*settled, and his widow gave up the claim 
as a member of joint family. Her pleader admitted that all the brothers 


* F. A. 53 of 1906. 
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‘Crvi. had lived togetheryand that their property remained joint like that of a 
1908. joint family. No evidence was recorded. Hel that, in view of the 
ee defence originally set up, it was not open to defendant to urge in appeal . 
Parsotan Rao that Narain Rao had no power to make a will. 3 N 
: ie When a father devises his self-acquired pyoperty to his sons they take > 
Teer Bix: it under the will and not by inheritance, and such property is self-acquir- 
— > ed property in their hands, and any property jointly acquired afterwards 


is subject to the rule laid down in section 45, Transfer of Property Act, : 
and the brothers would hold shares therein in proportion to their interest \ 
in the joint propesty. Jugmohan Das Y. Sir Mangal Das,I.L.R.,10Bom., § 
528, followed. Tara Chand v. Resh Ram, 3 Mad., H. O., 50, and Muddon 


Gopal v. Ram Baksh, 6 W. R., 71, not followed. 


The admissions of plaintiff's pleader that the family lived like a joint 
family, &c., only showed that the brothers lived together in accordance), 
with the views of Narain Rao. } 

That cannot be re-united which has era basi joint. The word 
‘reunion’ implies that the family had at one time been jointĉand after- \ 
wards separated and then agreed to re-unite. In this case there never ‘ 
was a union of interest, aud so there could be no re-union. But if there 
had been a re-union in this case, a tenancy in common and not a joint 
tenancy would have been the result. Appovier v. Ram Subba Aiyan, 11 
M. I. A., 76, referred to. i 

«Where an instrument provided in unambiguous terms that certain 
property ghould be subject of ownership in certain defined shares, the 
family became a separate family from the date when the instrument camo 
into operation, and the subsequent conduct of the family in regard to 
mode of life and dealings with the property did not control or alter théir 
status, or affect the legal construction of the instrhment. Balkishan Das 
v. Ram Narain Sahu, L. R., 30 L A., 139, referred to. 


First APPEAL from a decree of Babu Prag Das, Subordinate 
Judge of Cawnpore. 


Suit for partition. 


4 


The facts of the case were as follows :— 

Nana Narain Rao had three sons, the plaintiff Ram Chandra 
Rao, and the defendants Tantia Rao and Madho Rao. In 1864 he 
exscuted a will by which he bequeathed certain property to one 
and certain other to his other sons, but directed that “although 
the property has, with a view to avoid mutual disagreement, 
been partitioned, still this partition is not & bar to their living 
together.” Nana Narain Rao had obtained this property under a 
will of his father to the exclusior of his brothers, who had unsuc- 
cessfully fought up to the Privy Council. After making the will 
Narain Rao had acquired some otker property which was also the 
subject-matter of this litigation. The three brothers went on 
living together up to 1900, when Ram Chandra brought a suit 
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3 - 
for partition. In the plaint he alleged that the family was not 


_a joint Hindu family, but the reliefs he claimed were that (1) his 
4 share may be partitioned and possession may be delivered to 


u- 


him and (2; that tlfe properties devised to him by the will may 
be made oveţ to him. The defendants in the written statement 
admitted that Narain Rao had the power to devise and they 


_ contended that Ram Chandra was entitled only to the property: 


given to him under the will. During the course of litigation 
Ram Chandra died and his widow was brought upon the record 
as his heir. The defendants then changed their case and plead- 
ed that the family was a joint family and they after Ram Chan- 
jdra’s death got the whole property by right of survivorship. 
“The following pointg were admitted by the pleader for the plain- 
tiff and no evidence was therefore recorded :—The members of 
the family lived joint and the arrangement of the whole 
ilaka was joint. Ihe expenses on account of the necessaries 
of life were joint. A good deal of property was purchased 
in the joint names of all the brothers after the death of Narain 
Rao. Money was lent out in the name of one brother or another 


from joint funds. Income of villages given to one brother or `. 


the other was credited to joint funds. The Subordirttfe Judge of 
Cawnpore held that all the points admitted were incidents of 
tenancy in common and decreed the plaintiff's suit holding. that 
her husband was a divided Hindu when he died. Tantia Rao 
defendant alone appealed, fis the other brother too had died in 
the meantime. 


Sir Walter Colvin (with him W. K. Porter, B. E. O’Conor, and 
Ghulam Mujtaba), for the appellant: The admissions were con- 
clusive proof oft the family being a joint Hindu family. The 
Subordinate Judge was not justified in going behind the 
admissions. The first relief in the plaint asked for partition of 
one-third share in the property and that showed that the 
original plaintiff himself treated the family as a joint Hindu 
family. There never had been any separation. The brothers 
went on liying together as they used todo in the lifetime of 
their father. The will was never carried into effect and the 
brothers took by right of itheritance. Even if there was any 
separation, when thb brothers ‘went on living together they 
became a joint family. 


Porter, on the game side, continued. There were three ways of 


_looking at the case. The first, which cpmmended itself to the 


Subordinate Judge, was that of ignoring ‘the plaint and using 
34 
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Otvit. the admissions in thd written statement against the defendants. 
1908. The other was just the contrary, that, is taking the admissions in . 
~~ the plaint against the plaintiff. It was not safe to adopt any of ` 
PARAN these. The last and safest way was to logk*at the state of fhe 
v. family at the date of suit. Ram Chandra was entitled to 
Janet Bir. someig like one-third anyhow. 


* [Sraxnuey, O. J.—Owing to the defence your client set up, 
the litigation was* protracted and the plaintiff died in the 
meantime. | 


As a matter of Hindu law the property in the hands of Narain | 
Rao was not self-acquired property. (Here Sundarlal objected ; 
that having admitted in the written statement that Narain Rao \ 
had power to devise, this point could not bë taken in the High | 
Court.) è 


[Burxrrt, J —Ram Chandra hes made a will in favour of his 
wife. Does not that constitute partition ?] 


It was submitted not, as any member of a joint family would 
then he*entitled to make a will. The partition could not be 
completerwgless a decree was passed. 

Appovier v. Ram Subba, [1866] 11 M. I. A., 75. 


That did not affect the matter in dispute, ane decision turned 
on the admitted facts of the case. 


R ; 
Property in the hands of Narain Rao wag joint family property. 
Muddu Gopal v. Ram Buksh, [1863] 6 W. R., 71. 

Tara Chand v. Rech Ram, [1866] 3 Mad., 50. 


Also cited 
Mayne, 347. 
Mitak, Ob. 1, cl. IV. 


The effect of living together for a series af years was that they 
re-united and the effect of the admissions by the plaintiff's pleader . 
was also the same, and the effect of re-union was that the property 
became joint family property. i 2 

Mitakshara Cb. TI, section ix, clatfse ii. 
Pran Kishen Paul v. Mathoora Mohan, [1865] 10 M. I. A., 403. 
Venkayyamma v. Venkataramayyamma, [1902] I. La R., 25 Mads 678. 
Parbhu v. Jwala, [1905] 25 A. W. N., 183. 


Sundar Lal (with him Motilal Nehru and Mohan Lal Nehru), 
for the respondents: As a Hindu, Ram Chandra was entitled to 
partition even if there Was no previous separation. Utmost im- 


N 
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portance should therefore be attached to the statements made Civiu. 
when the plaintiff’wWas alive, for then there was no motive for 1908. 
_ making false statements. Under the will each son was assigned a Saal 
{separate share. The effect of the document of 1864 was to an hens n 
f separate the family antl to make them tenants in common. 

[Burxrirr,J¥.—Can you show that Narain Rao had power to 
devise the property ?] He got it from his father under a will to 
exclusion of his brothers, which, will, was upheld by the Privy - 
Council. . 

Nana Narain Rao v. Hurres Punth, [1862] 9 M. I. A., 96, 101. 
Under the Hindu Law a sole owner might give the absolute 
estate even to a stranger or any one he liked. The question was 
i whether by reason of the donee being his son, the testator’s 
powers were restrichd ? It was submitted not. 
+ Jugmohan Das v. Sir Mangal Das, [1886] I. L. R., 10 Bom., 528, 579. 

Moreover a father could divide even the joint ancestral pro- 
perty if he liked, and the property then became separate property. 
The parties having admitted in the pleadings that the property 
was divided by Narain Rao who had full power to devise it, the 
widow became entitled to it on Ram Ohandra’s death. - , 

Enjoyment of the property jointly did not make jhe brothers 
a joint family property. 

Palkishen Das v. Ram Narain Sahu, [1903] L. R, 30 L A., 139. 

Re-union must be asserted and proved, the onus being on the 
party who alleges re-uniop. 

Balabux v. Rukmabat, [1903] I. L. R., 30 Cal, 725. 

Here no union was alleged or suggested even when on Ram 
Chandra’s death the defendants changed their case. 


Re-union implied a previous separation. 


v. 
JANKI Bal. 


O'Conor was heard in reply. 
O. A. V. 


The judgment of the Oourt was delivered by 
Stantey, ©. J.—This appeal arises out of a suit for partiti®n Stanley, C. J. 
of family property brought by one Ram Chandra Rao, who died =o 
during its pendency and is now represented on the record by 
his widow, Musamnmt Janki Bai. The Court below granted a 
decree in favour of the plaintiffs, and against this decree this 
appeal has been preferred.. Ram Chandra Rao was one of the 
three sons of Nana Narain Rao, deceased, the other sons being 
Vasudeo Rao and, Parsotam Rao. Nana Narain Rao had also 
two daughters, namely, Sarda Bai and Rohni Bai. The defendants 
to the suit are Parsotam Rao, Madho „Rao (son of Vasudeo Rao), 
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and Waman Rao, sgn of Parsotam Rao. Madho Rao has since 
died. Nana Narain Rao acquired the estate ®f his father, Ram 
Chandra Punth, undér the will of the latter, dated the 24th of 


January, 1852. This will was disputed by his younger brothers l 


on the ground that a Hindu had no powes tò make a disposition 
in the nature of a will of his self-acquired property,and on the 
further ground that assuming the existence of such a power the 


alleged will was not the will of Ram Chandra Punth. The 


Zillah Court of Cawnpore decided in favour of the will. Upon 
appeal the Sadr Adalat of the North-Western Provinces reversed 
that decision, but on appeal to their Lordships of the Privy 
Council the will was upheld and the decree of the Zillah Court 
was restored. (The case is reported in 9 Moore’s Indian Appeals, 
96). Nana Narain Rao having thus become Qwner of the proper- 
ty of his father, executed an instrument in the nature of a will 
on the 22nd of December, 1864. This document is described 
in the instrument itself as ‘‘an instrument relating to the 
partition of his estate (matruka khas) among the heirs of Nana 
Narain Rao, the eldest son and the executor of Ram Chandra 
Punth, as drawn up by him, dated 22nd December, 1864.” 

It recites three deeds of gift, in favour of his wife, and sons 
Vasudeo ‘ait Parsotam Rao respectively, and that a third son, 
Ram Chandra, had been born, and that consequently the deeds 
of gift should not be acted on. It then recites that three fre&h 
detailed lists, giving the name of each heir, had been prepared, 
and that one of these lists was giveh to each heir and one 
general list was sent to the Court to remove future disputes, so 
that each heir should act according thereto, and not in contra- 
vention thereof. This document then provides that the heirs 
should all according to their family custom “live together with 
clean breast and maintain the good name of their ancestors,” 
and contains this important provision that although the property 
had, with a view to mutual disagreement, been partitioned, still 
th® partition was not to be a bar to the members of the family 
living together. It then provides for the custody of jewellery, 
gold and silver ornaments set apart for the worship of Thakurji, 
and also for the expenses of the testator’s’ obsequies and the 
investiture and marriage ceremonies of his son, Ram Chandra Rao 
and his daughter, Rohni Bai, in case these ceremonies should not 
be celebrated during his life-time. In the seventh paragraph 
it is recited that mauza Lalpur,in the disttict of Cawnpore, 
stands in the name of Vasudeo Rao, and mauza Balwapur in 
the same district, in that of Parsotam, Rao; and that there is 


nee 
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no village standing in the name of Ramy Chandra Rao, and 
accordingly a pr$vésion is made that mauza Binaur should 
be given to Ram Chandra Rao. In paragraph’8 is a direction 
/ that “ his three sons should divide and take in equal shares, the 
. gamindari shares” ın ethe following villages, namely, a 2 anna 
share in mawza Baroha, a 24 anna share in mauzah Shahpur 
and a 24 anna share in mauza Bhikhar. In paragraph 9 it is 


provided that his three sons should occupy the houses and_shops 


situate in Lashkar and the kothi at Cawnpore, under the control 
of their mother and should not partition them. Further direc- 
tions are given which it is unnecessary here particularly to refer 
to. -Schedules appended to the instrument give the specification 
‘of the property and shares of property allotted to each son. 
’ A copy of the instr@ment enclosed in a sealed cover was handed 
) to the Collector and by him directed to be kept in the office with 
due care until registration, and was deposited in the record 
room. This instrument forms the basis of the plaintiff’s claim. 
To uphold the dignity of the family the members of it continued 
to live after the manner of a joint family, in fact, they adopted 
the suggestion in the instrument executed by their father 
that the separation in interest effected by it should not be 
“a bar to their living together.” When the pfaintiff, Ram 
Chandra Rao, instituted the suit for partition, out of which this 
appeal has arisen, he was evidently at a loss to determine what 
the legal effect af the instrament of 1864, taken in conjunction 
with the mode of livipg of the family since the death of his 
father, was upon the status of the family. It was not of much 
moment to him whether or not that document worked a separa- 
tion in interest of the family property. If it did so, he would be 


entitled to his share under it. If, on the other hand, it had not _ 


that effect, he would be entitled toa one-third share of the estate. 
Accordingly we find in the plaint an alternative claim put 
forward. In it the document of the 22nd of December, 1864, 
is set forth in considerable detail, and in paragraph 10 it is stated 
that although the shares of all the three sons had been fixed 
by it and they considered themselves to be owners of a one-third 
‘share each, yet, in compliance with the instructions of their 
father, they all with their children lived together and the income 
from the whole property, irrespective of the fact that the pro- 
perties were recorded in the mames of individual members, 
was disbursed for the purposes ‘of the family generally. Then 
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follow these words :—“ They {that is the members of the family) ` 


were rot joint in residence and expenditure in the same way as 
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members of a joint Windu family are, but in order to maintain 
mutual good will and union, edch brothet “had a fixed share 


in the property ‘and considered himself owner of a specified © 
share therein.” The allegations contained jn paragraph, Y> of ` 
the claim are in conflict with those in par&graph 10, for in the . 


former of these paragraphs it is alleged that although the 
name of Vasudeo Rao was recorded in respect of mauza 


Lalpur, and after his death the name of his son, Madho Rao, 


was entered and the name of the defendant, Parsotam Rao, 
was entered in respect of mauza Balwapur and some property 
had been purchased at auction solely in the name of the 
plaintiff, yet just as the names of all the three brothers were 
entered in mauza Binaur, though it had been allotted to the 


plaintif alone, it was understood in resBect of the whole ° 


property that when the actual division took place, each brother 
would have a third share in each property. This is inconsist- 
ent with the earlier passage in the plaint to which we have 
referred. The plaintiff in his prayer to the plaint claimed 
partition of all the property, moveable and immoveable, on the 
basis of-the family being joint, and also in the alternative he 
claimed to be entitled to his share as specified in the document 
of the 22nd of December, 1864. 

We now turn to the defence. In the first paragraph of the 
written statement, under the heading “further pleas of the 
defendants”, they set out the will of Ram Chandra Rao Punth 
in favour of Nana Narain Rao and say that-Nana Narain Rao had 
full power to devise the portion of the estate of Ram Chandra 
Rao which devolved upon him under the will, and that he 
exercised this power in the instrument of the 22nd of Decem- 
ber, 1864. The paragraph ends as follows :—‘ He (i. e., Nana 
Narain Rao) had therefore full power to devise it and he 
exercised this power in this way that he executed a will, 
dated the 22nd December, 1864, and kept it in deposit as an 
instrument in the Collectorate and the Civil Court at Cawn- 
pur, and under it after the death of Nana Narain Sahib, 
his three sons took possession as specified below of the pro- 
perty and interests bequeathed to them as executors and not 
as heirs.” The word “executors”? we presume iseintended 
for devisees in contra-distinction to heirs. Then in the next 
paragraph the provisions of the yill are stated whereby his wife, 


_ Saubhagwati Lachmi Bai Sahiba, was appointed executrix, and 


provision was made for her during her life, and after her death, 


. 
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for the division ae ‘the hice sons and two daughters of 
Nana Narain Rao of what should _be left. Reference is then 
: made to purchases made by Nana Narain Rao after the execu- 
tioh of-the will and åo gifts of ornaments made by him on the 
occasion of marriages fn the family or amongst the defendants. 
In the fourt paragraph is a statement that after the death of 
Nana Narain Rao the property undisposed of devolved on 


his three sons and two daughters in accordance with the terms 


of the will In the sixth paragraph the defendants say that the 
will was acted on, and in the earlier portion is the following 
passage : “ After the death of the said Nana Narain Rao Sahib 
„all the three of his sons took proprietary possession of the pro 
“ perty as mentioned g the lists entered in the will and which 
remained after the &dditions and alternations and transfers and 
` appropriations made by him. But according to the instruc- 
tions of the said testator which were binding on them, and 
in order to maintain the dignity of the family, all the three 
brothers, like members of joint family remained joint in 
residence, food and expense. But the management of their 
respective properties continued to be in the hands of Vasudeo 
Rao Anna Sahib, who was the senior member of the family, and 
during his life-time he acted in consultation with all the 
members.” In the seventh paragraph reference is made to 
differences amongst the members of the family and to the 
division of jewellery and, ornaments made in consequence of 
these differences. This paragraph contains a statement that 
Vasudeo Rao, Parsotam Rao and the plaintiff, filed a suit in 
respect of a promissory note for Rs. 20,000, to which- Musammat 
Sarda Bai had made claim, and that in consequence of this the 
parties determined to divide all the ornaments and jewellery, but 
that during the pendency of the suit Vasudeo Rao died. It then 
recites a settlement, dated the 7th of June, 1887, whereby 
Musammat Sarda Bai received a note for Rs. 20,000 and reljn- 
quished her rights under the will, and also a settlement with 
Musammat Rohni Bai, dated the 6th of February, 1887, whereby 
in consideration of &sum of Rs. 6,000 she also relinquished her 
rights under the will. Then follows this. passage : —“ In order 
to avoid the disturbance of the mutual union which existed on 
a firm footing in consequence of natural love and the directions 
of their father, they with mutual pleasure and in confidence 
held a meeting at “their own dwelling house, and the plaintiffs 
and defendants Nos. 1 and 2 sitting together, and having regard 
to the dignity of the family and to tht fact that there was no 
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one equal to them în respect at Bithur, ang that the circum- 


stances of the family should not be disclosed to any one, fully. 


considered over the matter, and with a view to avoid dispute in 
future, divided among themselves all the gold and silver orna- 
ments and jewels intended for males and females which were left 
by the said testator (that is, Nana Narain Rao) at the time of his 
death, and thus enforced the aforesaid will without reducing any- 


“iing. to writing and took those things into their actual possession 


and retained the same.” Later on, in paragraph 14 the defendants 
say that the plaintiff is merely entitled to a declaratory decree, in 
respect of the property mentioned as his in list No. 1, annexed to the 


written statement and to a decree for delivery of possession after i 
partition to the extent of one-third of the prgperty in dispute as 
mentioned in lists Nos. 2 and 3 and to a declaratory decree in , 


respect of his right of residence in the dwelling houses, et cetera. 

Now nothing can be clearer than this that-in their defence the 
defendants set up and relied upon the instrument of the 22nd of 
December, 1864, as a binding document. It is to be noticed that 
the family jewellery and ornaments were divided in accordance 
with it, and that to this extent at least the terms of it were 
enforced.» [tis also manifest that the defendants did not regard 
the conduct of the members of the family in regard to the family 
property after the death of Nana Narain Rao as being inconsistert 
with the provisions of that instrument or as in any way affecting its 
full operation. The allegations of the plaintiff and of the defend- 
ants as to the status of the family are as nearly as may be identical. 

Ram Chandra Rao filed a replication, and in reply to para- 
graph 6 of the written statement, in which it is alleged that the 
three brothers remained joint in residence, food and expenses 
like members of a joint family emphasised the position which 
he took up by a statement that the family was not a joint Hindu 
family, and averred that the true facts were set forth in para- 
guaphs 9, 10, and 11 of the plaint. From this replication it is 
clear that it was not the case of the plaintiff, Ram Chandra Rao, 
that the family was a joint Hindu family. , 

Before the settlement of issues, Ram Chandea Rao died, namely, 
on the 28th of December, 1901, and on, the 29th of April, 1902, 
his widow was brought upon the record in,his place. Upon 
his death there was a complete volte face on the part of the 
defendants. In view of his death it was in the interest of the 
defendants that the family should be' regarded as a joint family 
as in that case his widow would not be entitled to a life estate 
in his share but merely to maintenance, and hence we find that, 
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notwithstanding thg positive assertion madé by them in their Cvit. 
written statement thåt the will of Nana Narain Rao was binding 1908. 
_ upon them, they shifted their ground and set up the case that da 
Nata Naren Rao had no power to make a partition of his Parsora Rao 
property, and further that if the instrument which was executed oe 
by him did lrave the effect of causing a separation in interest  Jayxi Bar. 
amongst his sons, the evidence established a complete re-union of Stanley, C.J. 
the family. : aac 
The plaintiff, Musammat Janki Bai, abandoned the claim to relief 
on the basis that the family was a joint family and claimed relief 
solely on the basis of the will, accepting the accuracy of the lists 
of property appended to the written statement of the defendants. 
, She also withdrew ber claim in respect of the ornaments and 
jewellery which had’ been divided among the two surviving bro- 
thers and their nephew after the death of Vasudeo. She accepted 
in fact the defendant’s case in regard to the jewellery which had 
already been divided. The Court below held in favour of the 
plaintiff and gave her a decree for separate possession of all the 
property mentioned in the defendant’s list No. 1 and one-third 
after partition of the properties mentioned in the defendant’s 
lists Nos. 2 and 3, and also of the houses in dispute. The 
learned Subordinate Judge appointed the Oourt Amin a 
commissioner for the partition of the properties not paying 
revenue to Government. To this appointment we shall have 
a word to say presently. , 
Two main grounds of appeal have been relied upon by Mr. 
Porter in his argument on behalf of the appellants. The first 
is that the property which devolved on Nana Narain Rao under 
the will of his father was not his separate property but became 
joint family property in the hands of himself and his sons, and - 
that therefore Nana Narain Rao had no power to partition it as 
he purported to do by the document of 1864. This argument 
was largely based upon the authority of the case of Tara Ohagd 
v. Reeb Ram{'), in which it was laid down that property 
which devolves upon a Hindu father under a will is ancestral 
property and that hfg children cannot be deprived of the right 
given to them therein at the moment of their birth according 
to the dogtrines-of. the Mitakshara. He also relied upon Muddon 
Gopal v. Ram Baksh Pandey." y We are not disposed to hold, 
in view of the pleadings of the parties and the clear admission 
in the written statement of the defendants of the right of Nana 
(1) [1886] 3 Mad., H. O., 50. 
(2) [1863] 6 W. R., 71. 
35 
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Narain Rao to dispose of his property amongst his sons, to permit 
this defence to be now set up. But assuming that it is open to 
the defendants to do so, we are not prepared to follow the rulings 
on which the learned counsel for the defendants-appellants refies. 
We prefer to follow the rule which is laid down in the case of 
Jug Mohan Das Mangal Das v. Sir Mangal Das Nafhubhay(*) in 
which this subject was discussed and dealt with at considerable 


‘length. In this case it was held that a son to whom his father 


leaves his self-acquired property by will takes the property under 
the will and not by inheritance and that as property received by 
will is held by Hindu Law to be received by gift, such property 
it self-acquired in the hands of the son and is not subject to 
partition in his life-time ‘at the suit of hjs son. As to any - 
property which was subsequently acquired out of the common 
fund by the three brothers the rule laid down in section 45 of 
the Transfer of Property Act would apply, and they would 
accordingly be entitled to hold it in shares in proportion to their 
interest in the common fund. 

Then Mr. Porter maintained that the document of 1864 was 
never acted on, and that the members of the family continued 
as a joint Hindu family. Again he is met by the admission 
made by his clients in their written statement and, in view of 
these admissions, it is hardly open to him to press his contentiqn. 
But let us see on what that contention is based. Before the 
hearing the Vakil for the defendant, Parsotam Rao, intimated 
in an application of the 26th of January, 1906 (No. 309 of the 
record), the intention of his client to produce evidence to prove a 
number of matters manifesting the mode of living and of dealing 
with the family property adopted by the members of the family 
after the death of Nana Narain Reo. The principal of these 
matters were that all the members of the family were joint in 
food, residence and worship and in their money dealings and 
zamindari business; that the arrangements of the whole elaka 
and the household business were joint; that the expenses of all 
the members on account of food, ceremonies and other necessaries 
were joint, namely, they used to be defrayed from the same 
fund, and all the income of all kinds of property used to 
remain joint, although that property might be in the name 
of any member; that after the death of Nana Narain Rao a 
good deal of property was purchased and that some of this 
property was not purchased in the name of all the members, 
but in the name of particular members; but that still all 

(3)° [1886] L L. R., 10 Bom., 528. 
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the members used to enjoy the vole which used to be 
included in the jót income of the elaka. The plaintifs vakil 
on behalf of his client admitted all these matters, and an order 
was passed that in view of this admission it was not necessary 
for the defendants w produce evidence in proof of their allega- 
tions. Mr..Porter relies upon the facts so admitted as establish- 
ing the case of his clients that the family was a joint family, 
and he further contends that even if the will of 1864 had the 
effect of working a separation in title, the canduct of the parties 
thereafter amounted to and proved a re-union in estate of the 
family. We are unable to accede to this contention. The 
matters which are set forth in the proceeding of the 26th of 
January, 1906, prove no more in our opinion than that which is 
stated in paragrafths 9, 10 and 11 of the plaint and only show 
that the members of the family after the death of Nana Narain 
Rao lived after the manner of a joint Hindu family. This is in 
accordance with the views of both parties, as appears from their 
pleadings. The defendants did not in their written defence 
allege that the family was joint; in it is to be found no sugges- 
tion of any re-union. The position in fact taken up by both 
parties was identical. But in addition to this there bad never 
been a joint title to the testator’s property in the hands of his 
sons. Nana Narain Rao held it as self-acquired property, he 
nfade three separate devises to his sons, who took separately as 
self-acquired property the interest so devised to them. That 
being so, a question of re‘union does not arise. That cannot be 
reunited which had never been joint. The word re-union implies 
that the property had at one time been joint in the hands of a 
family which afterwards separated and later on agreed to re-unite 
and to hold their property jointly. Here there was never any 
union of interest in the property devised by the testator. More- 
over, if there was evidence of a re-union, we think that a tenancy 
in common, and not a joint tenancy with benefit of survivorship, 
would have been the result. 

In Appovier’s case (*) it is laid down that “ when the members 
of an undivided family agree among themselves with regard to 
particular property, fhat it shall thenceforth be the subject of 
ownership in certain defined shares, then the character of 
undivided property and joiit efjoyment is taken away from the 
subject-matter so agreed to be dealt with and in the estate each 
member has thenc®forth a defirfite and certain share, which he 


may claim the right to receive and to enjoy in severalty, although 
(1) [1866] 11 M. I A, 75. 
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the property itself oad not been actually severed and divided,” and 
later on their Lordships say: “It is necesstr¥ to bear in mind 


` the two-fold application of the word “ division.” There may be 


a division of right, and there may be a divisign of property, ard 
thus after the execution of this instrument*there was a division 
of right in the whole property, although in some portions that 
division of right was not intended to be followed up by an actual 
partition by metes and bounds, that being postponed until some 
future time when itewould be convenient to make that partition. 
& © @ and if there be a conversion of the joint tenancy of an un- 
divided family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided family 
with reference to the property that is the subject of that agree- 
ment, and that is a separation in interest and in right, although 
not immediately followed by a de facto actual division of the 
subject-matter. This may at any time be claimed by virtue of 
the separate right.” 

Tn the case before us the instrament of 1864 provided that the 
property of Nana Narain Rao should be the subject of ownership 
in certain defined shares and from the date when that instrument 
came intoeoperation the family became a divided family with 
reference to the property, the subject of the will. This was in 
fact a separation in interest and in right. 

This leads us to the consideration whether the subsequerft 
conduct of the family in regard to their mode of life and dealings 
with the prop»rty, controlled or altered their status. ` Upon 
this question the ruling of their Lordships of the Privy Council 
in the case of Bal Kishen Das v. Ram Narain Sahu(') has 
a close bearing. In that case four members of a joint Hindu 
family, grandsons of one Lalji, entered into am agreement 
(tkrarnama) by which certain properties were given exclusively 
to two of the members, and with regard to the remainder it was 
reeited that a 4 anna share had been allotted to one of these 
members and that, out of the remaining 12 anna share, specified 
shares had been allotted to the other three. It was provided 
that either joint or separate registration in “the Collectorate of . 
their respective names might be effected, and it contained the 
following passage :—“ Every one of us*has by virtue of this deed 
the power either to continue to live’together as a member of the 
joint family as before or to separate his own business, none of us 
having any objection thereto”. There were concurrent findings 


of fact.in the lower Courts that in pursuance of the option 
(1) "[1903] L. R., 30 I A., 139, 
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reserved to them by the deed in question, thb three descendants 
of Lalji remained ®jeint. The first Court said that from the 
evidence of the plaintiff’s witnesses it appeared that these three 
persons “ formed members of a joint undivided family and that 
Ramjiban and Thakoor died when living in commensality with 
Ram Narain, dhe plaintiff. All the three brothers were jointly 
in possession of the properties. Ramjiban was the head and 


manager of the family until his death, and after him the plaintiff - 


is in possession.” The High Court confirmed,this finding. On 
appeal their Lordships of the Privy Council reversed the decisions 
of both Courts, holding that tkrarnama effected a separation in 
estate between the members of the family and its legal construc- 


, tion and effect could not be controlled or altered by the subsequent 


conduct of the partie’, Lord Davey, who delivered the judgment 


) of their Lordships, in the course of his judgment, referred to the 


fact that “ Mahabir Prasad appears to have taken his shares and 
that no more is heard of him, and that Ramjiban, Ram Narain 
and Thakoor Prasad and after the latter’s death, Ramjiban and 
Ram Narain appear to have continued to live together and to 
have collected their revenue and enjoyed their property in all 
external respects in the same manner as before the execution’of the 
tkrarnama.” Referring to the zkrarnama he remarked: ‘‘ There 
is no difficulty in the construction of tkhrarnama in which it is 
stated in unambiguous terms that defined shares in the whole 
estate had been allotted to the several co-parceners,” and then 
referring to the passage in ‘it which gave liberty to any of the 
parties either to live together as member of a joint family as 
before, observed that this clause, “ conferred on the parties no 
larger liberty of choice than they would have had without it. 
They might elect either to have a partition of their shares by 
metes and bounds or to continue to live together and enjoy their 
property in common as before. Whether they did one or the 
other, would affect the mode of enjoyment but not the tenure of 
the property or their interest in it. Consistently with the broad 
principle laid down in Appovier's case, this was determined by 
the allotment to them of defined shares which, to use Lord 
Wesrsury’s illustration, converted them from joint holders into 
tenants in common.” Hesfurther expressed disapproval of the 
view that the legal tonstruction*of an unambiguous document 
like the tkrarnama could be controlled or altered by evidence 
of the subsequent“conduct of ‘the parties. He observed that 
“their Lordships did not regard the subsequent actions of the 
parties as inconsistent with an intentien to subject the whole 
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Orie property to a divisibn of interest, although it was not immediately 

1908. to be perfected by an actual partition.” « ® ; 

eae There is a close resemblance between the facts of this case and 

TARTA those of the case before us, and in view of this decision we find 

v, it impossible to yield to the contention of “the appellants. We 
TANIT Bay have in the will of Nana Narain Rao in clear and ganambiguous 
Stanley, C.J. terms a disposition of his property amongst the members of his 
~ family. We have in the pleadings of the parties a recognition 
of the validity of this instrument, a recognition elicited at a time . 
when their views had not been warped by any selfish considera- 
tions. We have the fact that in accordance with its provision the 
jewellery and ornaments were divided, and the claims of the 
daughters of Nana Narain Rao settled by agreements. In view | 
of these matters we are wholly unable to nba that the family 
remained joint in title and interest. There is no evidence which 
would justify us in holding that the members of the family ever 
became re-united in interest. 

We think, therefore, that the view of the Court below is correct 
and dismiss the appeal with costs, including fees in this Oourt 
on the higher scale. 

We notice that the Subordinate Judge has appointed the Amin 
of the Court as a commissioner to effect partition. By a recent 
ruling of this Court it has been held that under the provisions 
of the Code of Civil Procedure, at least in the absence of any 
agreement tothe contrary, the Court is bound to appoint at least 
two commissioners.(') We therefore Set aside his order whereby 
one commissioner only is appointed, and direct him to comply 


with the requirements of the Code. 


x. Appeal dismissed. 
(1) Mulohand v. Muhammad Ali Khan, [1906] 4 A. L. J. R., 76 F.B.—En.] 
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assignment—Rights of sub-mortgagee as against original mortgagee — BuREITT, 7. 

Transfer of ~Property Act (IV of 1882), Chapter IV—" property,” AIRMAN, J. 

meaning of—Hindu Law—will of a Hindu female, possession under Ruomarns, J. 

—person in posgesston estopped from denying her title—compromise by areas 

‘veversionere—no transfer- - Oonfirmatiou of title. 

G. P. and J. K. executed a mortgage-deed whereby they mortgaged their 
mortgagee rights in certain properties, but made no assignment of the 
mortgage. The sub-mortgagees brought a suit for sale of the mortgaged 
properties. 

Held that the sub-mortgagees were entitled to bring to sale the interest 
mortgaged to them subject to the rights of redemption of the ‘original 
mortgagor. f on 

Ganga Prasad v. Chunni Lal, [1895] I. L. R., 18 AN., 113, overruled. 

Per Stanusy, C. J.—The words ‘mortgaged property’ are used through- 
out Chapter IV of the Transfer of Property Act as meaning the interest 

e in specific immovable property which the mortgagor professes to transfer, 
whatever that interest may be. j ' 

The words “ property c®mprised in the mortgage” as used in section 
85 were probably intended to denote no more than the estate ‘or interest 
which is the subject of any particular mortgage, that is, if the mortgage 
be a mortgage of the absolute estate in the Jand, then the land itself, if ~o 
it be a puisne mortgage, then the interest in the land of the mortgagor, 
that is, the equity of redemption. This would give the words the same 
meaning as the words ‘mortgaged property’ as used in section 25 of the 
English Conveyancing Act of 1881. 

In a properly constituted suit a puisne mortgagee may have a sale of the 
interest mortgaged to him subject to the rights of a prior incumbrancer. 
Query—whether such incumbrancer is a person having an interest in the 
equity of redemption, which alone can be the subject of a subsequent 
mortgage, within the meaning of section 85, Transfer of Property Act? 
He holds under a patamount title and cannot be prejudiced by a sale 
of the equity of redemption. 

Per BANBRJI, J2—There is nothing in the Transfer of Property Act 
which forbids a sub-mortgege. In the case of a sub-mortgage the 
property which igghe subject of fhe mortgage is the interest of the sub- 
mortgagor as the original mortgagee. And as itis this interest which is 
the mortgaged property, the* sub-mortgagee is entitled under section 67 

oF, A. 268 of 19049 
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of the Act to an order for the sale of such interest. Any otber view 
would place the sub-mortgagee in the same Position as the holder of a 


simple money debt and the pledge made in his favour would be no ‘ 


security at all. 

Per Arxuan, J.—In the Transfer of Property “ct the Legislature "has 
divided the Act into sets of sections with’ headings prefixed. These 
headings may be regarded as preambles to those sets ¢f sections, and 
may therefore be legitimately consulted for the purpose of ascertaining 
the meaning of the statute. 

There is no priyity between the sub-mortgagee and the original mort- 
gagor. There is nothing in the Transfer of Property, Act which would 
render a sub-mortgage invalid, or prevent its enforcement as a lawful 
contract. - 

The ruling of the Full Bench in Matadin Kasodhan v, Kazim Husain, 
[1891] L L. R, 18 All, 432, dissented from. Raghunath Prasad v. 
Juratcan Rai, L L. R., 8 AlL, 105, F. B., approv 


Held by Division Bench, on return of the case by the Full Bench, that 


when a person takes under the will of a Hindu female he takes it subject 
to the incumbrances created by the female and cannot plead that he is not 
bound to discharge them. 

E obtained possession of the property under the will of his wife. The 
reversioners, in view of the trouble and uncertainty attending a suit for 
possession, took a portion of the land from R and executed a relinquiah- 
mett in his favour. Held that this did not constitute a transfer of rever- 
sionafy rights but that it was a compromise by which the reversioners 
admitted the title under which R was in possession. Rani Mewa Kunwar 
v. Rani Halas Kunwar, L. R., 1 J. A., 157; Govind Krishna Narain 
Singh v. Abdul Qayum, I. L. R., 25 All., 546 ; Bachei Kunwar v. Dhafam 
Das, I. L. R., 28 AIL, 352 followed. 

First APPEAL against the decree of* the Subordinate Judge of 
Benares. 

The facts of the case are fully set out in the judgment of the 
Division Bench. They are shortly as follows :—Manni Lal and 
Gya Prasad were two brothers. Gya Prasad and the widow of 
Manni Lal executed a mortgage in 1894 in favour of the plaintiff. 
Jasoda Kunwar executed a will in favour of her daughter, 
Anupurna Kunwar, bequeathing all the property to her. 
Anupurna died bequeathing all the property to her husband, 
defendant-appellant, who obtained possession under the will. 

The reversioners of Manni Lal did not contest the claim of 
Ram Shankar but came to a compromise with him by which they 
obtained a portion of the land. The mortgagee of 1894 brought a 
suit for sale upon his mortgage. *T'ké mortgaged property consist- 
ed, amongst others, of mortgagee rights in certain other property. 
The defence, amongst others, wag that the moMgageo rights could 
not be sold and that Jasoda Kunwar being a Hindu widow, had 
no right to mortgage. The Subordinate Judge decreed the claim, 
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- Defendant appealed. 


The first of the two points was referred to a Full Bench by 
‘ ‘Banerst and AIKMAN, JJ, 


The following is the ORDER or REFERENOE:— 


In this appeal, which arises out of a suit brought for sale- 
upon a mortgage, one of the questions raised is whether a decree - 
can be made in favour of the mortgagee for the sale of mortgagee, s 
rights comprised in the mortgage. A portion of the property’ 


mortgaged consists of mortgagee rights held by the morigagors 
in certain property, and it is urged that no decree can be passed 
for the sale of such rights. In support of this contention reliance 
is placed upon the ruling, Ganga Prasad v. Chunni Lall) where 
the following passage occurs :—“ The sole right of Chunni Lal 
was to get a decree for money against Nand Kishore, and then 
under that decree he might possibly have attached, if it had not 
been paid off, the mortgage held by Nand Kishore.” Although 
this dictum was only obiter, having regard to the prayer con- 
tained in the plaint in that case, it has been followed in subse- 
quent cases, though not without considerable hesitation. As the 
question is one of great importance, and we entertain great 
doubts as to the correctness of the view expressed in tht passage 
cited above, we deem it desirable that it should be considered 
by a larger Bench. We accordingly refer to a Full Bnech the 
question whether a sub-mortgagee of mortgagee rights in im- 
moveable property is entitled to a decree for the sale of the 
mortgagee rights of his mortgagor in enforcement.of his mort- 
gage. Let the case be laid before the Hou’ble the Chief Justice 
for orders as to the constitution of the Bench. When this 
question has been decided the appeal will be put up for hearing. 


The case then came up for hearing before the Full Court. 


Satya Chandra Mukerji (J. N. Chaudri and Gulzari Lal with 
him), for the appellant, submitted that a sub-mortgagee was not 
entitled in law to get a decree for sale of the mortgagee rights 
of his mortgagor and that his only remedy was to get a simple 
decree for money. This proposition was covered by authority. 


The leading case was 
Ganga Prasad v. Chunni Lal, [1895] I. L. R., 18 ANL, 113, 


and this ĉase had been uniformty followed since. In that caso 

the sub-morigagee asked for a sale of the mortgaged property 

itself, i.e., the estaté of the original mortgagors and had got a 

decree in accordance with „his prayer from the Subordinate 
(1) LL. R., [1895] 18 Aal, 113. 
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Judge. It was open to this Court to grant him a decree for the 
sale of mortgagee rights of his mortgagor ff “this Court thought 
proper to do so. The dictum that the sole right of a sub- 
morigagee was to get a decree for money was not obser but 
directly necessary for the decision arrfved at. The position 
taken up in this case was the direct and necessaryeresult of the 
definition of “property” in Chapter IV of the Transfer of 


">Property as given in the well-known case of 


Matadin Kasodhan ve Kazim Hossain, [1891] I. L. R., 13 AlL, 432, 460. 

The definition of “property” given by Epas, C. J., was that 
it was the actual physical object itself and not merely rights 
therein. This definition was not accepted by Maxmoop, J., but 
had the concurrence of Strarcut, TYRRELL apd Kwox, JJ., and 
the decree in appeal in that case was one passed by Sir WILLIAM 
Burkitt, J., when he was District Judge of Gorakhpur. Epor, 
C. J., had examined in his judgment in this case all the sections 
in Chapter IV of Act IV of 1882 which bore on the subject and 
he came to the conclusion that “property” did not mean an 


‘interest in property, and that view has prevailed in this Court 


for ovẹ» sixteen years. 

[Rrouarps, J—Do you concede that there could be a valid 
mortgage of mortgagee rights ?] 

Yes, section 58 which defines mortgages speaks not ouly , of 
property but of an interest in property, which expression is 
wanting in the sections relating to foreclosure, sale and redemp- 
tion. The question was not whether there could be a valid 
sub-mortgage, but what were the remedies of a sub-mortgagee. 


[ArKatan, J.—What do you think is the remedy of a sub-mort- 


gagee ?| 

His sole remedy is to get a decree for money ; he cannot get a 
decroe for sale under section 88 of Act IV of 1882. 

[Banerst, J.—lf we were to accept your contention, a sub- 
mortgage would be no security at all as a sub-mortgagee would 
not be competent to get a decree for sale.] 

He would be competent to sell the mortgagee rights of his 
mortgagor in execution of a money decree just as he could sell 
any other item of property belonging, to his judgment-debtor. 

[Sran ey, C. J.—Can you givé us’any reasons other than those 
given in the judgments of the majority in Matadin’s case in 
support of your contention that “property” ta Chapter IV of the 


Transfer of Property Act means the physical object itself and . 


not an interest therein 9] 


. 


~ 
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No, the reasons given in that judgment are exhaustive. The 
following cases in’ this Court support the contention that a sub- 


‘ mortgagee cannot get a decree for sale of mortgagee rights :— 


Misri Lal v. Abdul Aziz Khan, [1901] 21 A. W. N., 53. 

Misri Lal v. Abdul Azis Khan, [1902] 22 A. W. N., 216. 

Ramsubhag Afisser v. Nur Singh, [1906] 2A L.J. R. 162, 5. C., I. L. R., 27 
AIL, 472. 

Ram Jatan Rat v. Ramhit Singh, [1905] 25 A. W. N. 76,5. C., I. L. R., 27 
All, 611. : 

The view taken in . ` 

Padgaya bin Nagaya v. Baji Babaji Moholkar, [1895] I. L. R., 20 Bom., 503, 
also supports:my contention. The Madras Court in 

Muthu Vijia Raghunatha v. Venkatachallam Chetti, [1896] I L. R., 20 Mad., 
35, 39, 
dissented from the tase in I. L. R., 18 All, 113, but what was held 
there was that a sub-mortgagee sould sink get a decree for sale of 
the mortgaged property unless he made the original mortgagors 
parties to his suit. In the present case, the original mortgagors 
have not been impleaded. The Madras Court has not laid down 
that’ there could be a decree for the sale of mortgagee rights. 
This view was consistent with the law in England on the subject. 
The decree which a sub-mortgagee gets there is describe in 

Fisher on Mortgage, 5th ed., para. 1495. j 


The view taken in Matadin’s case has been held to be good 


law for a long period and should not be lightly departed from. 
Sundar Lal (with him A. Ishaq Khan and D. C. Banerji), for 
the respondents: —The question in this case is, whether at the 
guit of a sub-mortgagee, the rights of his mortgagee can be sold. 
Looking at the question froin’ the point of view of principles 
ouly, it presents no difficulty. The difficulty, however, is created 
by the ruling of the Full Bench of this Hon’ble Court in tlie 
case of Matadin Kasodhan\" ). It has been decided in that case 
that the term “property” in Chapter IV of the Transfer of 
Property Act (IV of 1882), means “ tangible property” as distin- 
guished from mere rights in property, and in a decree under 
section 88 of that Act, it is only such tangible property which 
can be sold. On the ratio of the decision of that case, it las 
been held that no decree can be made for the sale of mortgages 
rights, although in the earlier case of 
Haghunath Prasad v. Juvawan Rai, (1886) I. L. R., 8 AlL, 105, r. g. 
it was beld by a F ull Bench òf this Court that a decree could be 
made. The question is which of the two Full Beuch rulings 


‘lays down the correct rule of law? - 


Q) LL R13 All, 432. 
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oe Analysing the reasoning of the decision in the case of 
1907. Matadin it seems to be based solely on five’grounds, vis., (1) on 
oe aoe Du the construction of the words “ specific immoveable property” - 
Tar in section 58 of Act IV, the inferences drgwn from (2) section 

a rome 60, (8) sections 86—93, (4) sections 7# and 75, and (5) the 
Parsnip, Construction placed on section 85. Dealing with each ground 


— separately it is submitted the first of these fails to give effect 
‘to the definition of the term “immoveable property” in section 
3 of the General Glauses Act by which that term is held to 
mean and include “land, benefits to arise out of land and 
things attached to the earth or permanently fastened to the 
earth.” In the absence of anything in the context to the contrary 
this term must be held to have been used gu the sense defined 
by this Act. If the term “ immoveable property” was intended 
to be used in a narrower sonse, some express rule of law indi- 
cating such. intention would have found place in the Transfer 
of Property Act.’ The only limitation imposed on that term is 
to be found in section 3 of Act IV by which the term ‘“ immove- 
able property” is said “ not to include standing timber, growing 
_ eropor grass”. Under section 6 of the Act “property of any 
kind might be transferred ”, and the Act contemplates not only 
transfers of the tangible property itself but of rights in the said 
property which fall short of full proprietary rights. In the 
chapter on mortgage itself we find indications of it. Thus sectics 
65 (d) and (e), section 71 and section 72 (e) of the Act deal with 
cases of mortgages of lease-hold rights. According to Lord 
LANGDALE “ property is the most comprehensive of all terms which 
can be used in as much as it is indicative and descriptive of 
every possible interest which the party can have.” 
Jones v. Skinner [1835] L. J., 5 Ch., 90. + 
The use of the term “ specific” before the words “ immoveable 
property” in section 58 means only this that the property mort- 
gaged must be specified and does not limit the ordinary couno- 
. tation of the term “ immoveable property.” The true interpre- 
tation of section 58 read with the General Clauses Act does not 
sustain the conclusion arrived at in Matadiwe case. 

Section 60 of the Act directs that in ‘a suit for redemption 
the Court may direct the mortgagee “4o re-transfer the mortgaged 
property ” to the mortgagor. It has’ been sahl that this section 
contemplates the re-transfer of the eutire tangible property, but if 
the term mortgaged property on å true interpretation of section 58 
includes interest of any kind which may be the subject of mort- 
gage, this conclusion obviously fails. Similar inferences drawn 
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from the language pf sections 86—93 of the Transfer of Property 


, Act fail for the same reason. The provisions of the Transfer 
` of Property Act deal generally with a case in which there is a 


single mortgage only, and there are no express provisions dealing 
with the cases where there are successive mortgages on the same 
property inv8lved in the case. The Courts apply the general 
principles of the law of mortgage as enacted in the Act to such, 


cases. The provision in section 86 or 89 or 92 of the Act* i 


requiring retransfer of the property to the ‘mortgagor do not 
therefore sustain the inference drawn from them. 


Where there are successive mortgages upon the same property, 


_ the mortgagor may redeem any one of them at his choice. 


7 OMA 


Tajjo Bibi v. Bhagwan Prasad, [1893] 16 AIL, 295. 


Section 93: enacts that if in such a case the mortgagor ultimate- 
ly fails to-redeem, the mortgagee may obtain an order-for sale of 
the property. If the term “ property” in section 93 means tangible 
property only a mortgagor may sue upon his puisne mortgage to 
redeem, and on his failing to pay the amount of the mortgage 


money the mortgagor may sell the whole property, though itis — 


subject to a prior mortgage, and the proceeds of the sale be 
applied to the satisfaction of the puisne mortgage, the balance 
being payable to the plaintiff. This would defeat the prior 


mortgage. 


Sections 74 and 75 recognise the idi of a puisne mortgagee 
to redeem a prior mortgage and thus to step into the shoes of the 
prior mortgagee, but this is not exhaustive of the rights of the 
puisne mortgagor as was held in Matadin’s case. This is one 
of bis rights, and he may in addition exercise the right to sell 
or foreclose the property mortgaged to him. 


The last section upon which a great deal of the judgment of 
the Full Bench turns is section 85. Under that section it is said 
that a prior mortgagee is a person “having an interest in tHe 
property comprised in a mortgage,” and must be joined as a 
party to the suit, and it is said that it was perfectly unnecessary 
to make a prior mortgagee party to a suit of a puisne mortgage 
unless it be to redeem him, and therefore the redemption of a 
prior moxigage is a condition eprecedent to sale on a puisne 
mortgage. Under the law as it prevails in England and as it 
was understood in dis country prior to the ruling in Matadin’s 
case, a prior mortgagee was not a necessary party to a suit on 
the subsequent mortgage unless it was,sought to redeem him 
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or to obtain any declaration in respect of bis rights as a prior 
mortgagee :— 


Ghose on Mortgage, 3rd edition, 681, 684; 

Fisher on Mortgage, ed. 5, 659; A e 
Daniel’s Chancery Practice, para. 186; © 

Coote on Mortgage, Vol. I, p. 741; è 

Jones on Mortgages, p. 641. 

Raghunath Prasad v. Jurawan Roy, [1886] I. L. R., 8 AIL, 105. 


Section 85 does not make any change in the law. In the suit 


of the second mortgagee the property comprised in the mortgage 
are the rights which his mortgagor mortgaged to the puisne 
mortgagee, and in such rights the original mortgagor is not'a 
person having any interest. This is the view taken in the Cal- , 
entta and the Madras High Court 


Muthu Vijia v. Venkatachalam, [1896] I. L. R., 20 Mad., 35. 
Kanti Ram v. Kutubuddin, [1894] I. L. R., 22 Cal., 33. 

Beni Madhub v. Surendra Mohun, [1896] T. L. R., 23 Cal., 795. 
Debendra Narain v. Ram Taran, [1903] I. L. R., 30 Cal., 599. 
Raj Coomary v. Preomadhub, [1897] 1 Cal. W. N., 453. 

Surji Ram v. Barhamdeo, [1905] 1 Cal. L. J., 387, 350. 

Baij Nath v. Mahomed Ibrahim, [1905] 2 Oal L. J., 574. 


«Her Parshad v. Dal Mardan, [1905] I. L. R., 32 Oal, 891. 


Jogeshwar Dutt v. Bhuban Mohan, [1906] I. L. R., 33 Cal., 425. 


Section 96 of the Transfer of Property Act contemplates the 


sale of property subject to prior mortgage and section 97 aļso 
deals with the same case. No sufficient reason is given to 
explain or waive the effect of these sections in Matadin Kasodhan’s’ 


case. 


The only Court in which the ruling in Matadin’s case is 


accepted in some of its features is the Bombay High Court. 


Sorabj v. Ratoni, [1898] I. L. R., 27 Bom., 701, 707. 
Keshacram v. Ranchhod, [1905] I. L. R., 30 Bom., 156. 


The right of a sub-mortgagee to sell is recognised in 


Muthu Vijia v. Venkatachallam, [1896] I. L. R., 20 Mad., 35. 


Vide also the form of the decree in the case of a suh-mortgage in 


Fisher on Mortgage, 919, para 1945 ; 

Seton on Decrees, 5th edition, p. 1730; 

Ghose on Mortgage, p. 700 ; 

Robbins on Mortgage, p. 999 ; . 
Coote on Mortgage, p. 1018. . 


There is nothing in section 58 of the Transfer of Property Act 


to bar a mortgagee from mortgaging his rightg as such mortgagee 
to a third party. The mortgagor himself mortgaged the property 
in the first mortgage made by hgm, and his aquity of redemption 
in the second or a third mortgage made by him, and if such 
mortgage is permissible, it would be a denial of justice to permit 
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such a mortgage but to give no decree for sale when the toate 
gagee sues for it. 

If Chapter IV of the Transfer of Property Act deals only 
with cases of mortgages of “property” in the sense in which 


- that term is defined® in Matadin’s case, there is no statute 


+ 


law dealing *with mortgages of lesser rights in such property, 
and the general law which prevailed before the Transfer of 


Property Act came in force, under which such mortgages were :° 


permissible, has not been abrogated, and if theenarrower construc- 
tion placed on the term imamoveable property be correct, a decree 
for sale of mortgagee rights. must, I stibmit, still be given toa 
sub-mortgagee. The prior Full Bench ruling in 

Raghunatha v. qurawan, [1886] I. L. R., 8 All, 105, 

[I submit], lays down the correct rule of law. 

Gulzavri Lal, in reply, called attention to the definition of 
“immoveable property” in the General Clauses Act which includes 
benefits to arise out of land but not interest in land. The term 
“immoveable property ” or “property” in the Transfer of Property 


“Act would not therefore include mere interest in such property 


unless specifically mentioned. Thus the words “property com- 
prised in the mortgage” in section 85 of the Act would mean the 
property certain interests in which form the subject of mortgage. 
The Full Bench case of Matadin Kasodhan v. Kazim Husain 


therefore rightly holds that all persons who have any interest in 
‘the property and not only,those who have a right in the parti- 


cular interest mortgaged are necessary parties to a suit upon a 


mortgage under Chapter IV of the Transfer of Property Act. 


0. A. V, 
The following judgments were delivered :— : 


Sranuey, C.:J.—The question before us was referred to a Fall 


-Bench on the ground of its importance and is whether a sub- 


mortgagee of mortgagee rights is entitled to a decree for sale of 
those rights. I understand this to be whether when a mortgagee 
who has sub-mortgaged his interest in the property mortgaged 


‘ tohim to a sub-mortgagee, the sub-mortgagee is entitled to 


` sell the interest in the property of-his sub-mortgagor without im- 


pleading the mortgagor and foreclosing his equity of redemption. 
Whether in fact the interest in the property mortgaged which 
has passed to the sub-mor tdagee can be sold leaving the equity 
of redemption outstanding in the mortgagor. Before I deal with 
this question it måy be well to ‘ascertain what is the nature of a 
mortgage and sub-mortgage as usually met with in these Pro- 
vinces, We rarely come across a mortgage in the English form, 
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namely, a mortgage by way of conveyance gf his land by the 
mortgagor to the mortgagee with a proviso that on repayment of 
the sum advanced by the. mortgagee on a certain day, the mort- 
gagee shal] reconvey the estate. In a sub-mortgage of such a 
mortgage according to the English form? the security comprises 
the personal covenant of the sub-mortgagor to fay the sum 
advanced to him by his sub-mortgagee and also a transfer of the 
-original mortgage debt and mortgaged property with the benefit 
of all powers and remedies contained in the original mortgage, 
to secure repayment of the mortgage debt. According to the 
practice in these Provinces a mortgagor does not in terms con- 
vey to the mortgagee the mortgaged property but merely hypo- 
thecates the property as security for the mon@y advanced to him. 
The transaction takes the form of an hypothecation or pledge 
merely of the property. So in the case of a sub-mortgage, 
the sub-mortgagor merely hypothecates his interest in the pro- 
perty mortgaged to him as security for the repayment of an 
advance made to him by the sub-mortgagee. If the rule laid 
down by the majority of the Full Bench of this Court in 
the case of Matadin Kasodhan v. Kazim Husain(') is accept- 
ed, it appears to me that the question before us must be 
answered in the negative, for it seems to follow as a logical con- 
sequence of that decision that the rights of a sub-mortgagee 
cannot be sold by the Court separately and apart from the inter- 
est in the land of the original mortgagor. Under ordinary cir- 
cumstances and notwithstanding the fact that this decision has 
not been accepted by the other High Courts, I should be disposed 
on the well recognised and convenient rule stare decisis to accept 
and follow it. But we are confronted by an earlier Full Bench 


“decision which is wholly inconsistent with it, that'is, in the case 


of Raghu Nath Parshad v. Jurawan Rai(*). In view of this 
conflict of authority it becomes our duty to consider and deter- 
mine which of these two authorities commends itself to us as 
correct. 

In Matadin Kasodhan’s case, Enee, C. J., and Srraramr, 
TYRRELL, and Kwox, JJ., Masmoop, J., di§senting, held that 
the term ‘property’ as used in the Transfer of Property Act, 
meant “the actual immoveable e Property mortgaged, ,and not 
merely particular rights and interests in such ` property as distin- 
guished and separated from the actual immoveable property 


itself,” and that consequently a subsequent mortgagee could not 
(1) [1891] I. L. R., 18 AlL, 432. 
(2) [1886] I. L. R., 8 All, 105. 
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bring to sale under his mortgage-deed the property mortgaged 
to him without first redeeming prior mortgages. As I under- 
stand the decision, the majority of the Court held that a sale 
under the Act can only be of the land itself including all rights 
and interests of, as well prior as of puisne incumbrancers, and 
that all parties having any estate or interest in the land sought 
to be sold must be impleaded, so that their estates and interests 
may be transferred to or may pass to a purchaser. 

If full effect is given to this decision, it seems to follow that 
a sub-mortgagee canuot have a sale under the Act of his interest 
in the property sub-mor tgaged_to—him subject to the riglits of 
the original mortgagor, that is, to his equity of redemption. In 
the earlier case, which came before PETHERAN, C. J., and Srraraur, 
OLDFIELD, Bropuorst and TYRRELL, JJ., the aa was from 
a decision of OLDFIELD, J., from whom Masmoop, J., had 
dissented, and arose out of a suit brought by a puisne mortgagee 
to enforce the payment of his debt by sale of the mortgaged 
property. OLDFIELD, J., had held that the prior mortgage not 
having been extinguished, afforded a defence against the claim 
whilst Manmoop, J., was of opinion that “a puisne, incum- 
brancer is not prevented by the .mere fact of the existence 
of a prior mortgage from enforcing his security so long as 
such enforcement does not clash with the rights secured 
b} the prior mortgage”(°). In his judgment Mausoop, J., 
observed, “ It seems to me that, notwithstanding the mortgage, 
the mortgagor or the holder of the equity of redemption can 
alienate his rights by private sale, and it follows that he can do 
so by hypothecation. Such sale, or hypothecation, would, of 
course, be subject to the prior mortgage and could in no manner 
disturb the priority of lien possessed by the prior incumbrancer, 
or militate against his interest. So long as there can be no 
conflict betweén the rights created by the prior and the puisne 
incumbrauces it appears to me that property subject to two pr 
more incumbrances can be sold in enforcement of any one of 
them, and the purchaser in such sale would acquire such right 
as the position of the incumbrance with reference to the rule of 
priority could convey ”(*) The Court unanimously upheld the 
view of Maunoop, J., and wonfirmed the decree of the Munsif, 
with a slight modification whereby it was provided that “ the 


interest of the Plaintif as seçond mortgagee only” should be 
sold. $ 

(3) [1885] L. R., 7 AlL, 568. 

(4) Ibid, 514. 7 à. 


¿. Stanley, C. J. 
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In his judgment in Matadin Kasodhan’ 8 gase, Eper, C. J., 
points out that in the earlier case the mortgage was usufr enin 
and that “if it enured with all its benefits to the defendants, ° 
was one which the plaintif when he brought his suit was toi 
entitled to redeem ; ” and he observes at p. 447 as follows :—“ It 
does not appear whether the fact that the mortgage Was an usu- 
fructuary mortgage with possession distinguished, in the opinion 


‘of the Full Bench, that case from one in which the prior 


incumbrance was 4 simple mortgage ripe for redemption.” He 
then says, “ Indeed it seems to me very doubtful whether the 
case was argued at all -before the Full Bench, it having been 
assumed that the difference of opinion between OLDFIELD, J., and 
Maunoop, J., had arisen from some misappr€hension as to the 
facts of the case.” Mr. Justice Straiaut, who was a party to 
both appeals, nowhere in his judgment in Matadin Kasodhan’s . 
vase alludes to the earlier authority. It seems to me unlikely 
that the learned Chief Justice and Judges decided a question, 
as to which two of their colleagues were in conflict, ‘without full 
knowledge of the facts and after careful consideration. 

In the view which I take it is immaterial whether the prior 
incumbrance be an usufructuary or a simple mortgage. In 
either case a sale at the instance of a puisne mortgagee would 
be subject, and without prejudice, to the rights of the prior 


. Incumbrancer. 


The question before us largely tuyns on the meaning of the 
term ‘mortgaged property ’ as used in the Transfer of Property 
Act. Does the word ‘property’ as used in that Act mean the 
actual physical object alone, or does it embrace rights and inter- 
ests existing in or derived out of the actual physical object? The 
word ‘property’ is nowhere defined in the Act. It is a word of 
very comprehensive meaning. Lord Lanapats, M. R., described 
it as being “the most comprehensive of all terms which can be 
uged inasmuch as it is indicative and descriptive of every possible 
interest which a party can have.” (Jones v. Skinner(*).) In the 
General Clauses Acts 1 of 1868 and X of 1897 “immoveable 
property ” is defined as including “ benefits’ arising out of land, 
et cetera.” It will be therefore necessary carefully to consider the 
Transfer of Property Act so as to,disoéver whether its janguage 
justifies the restrictive interpretatior placed upon the word ‘pro- 
perty’ by the learned Chief Justige in Matadan Kasodhan’s case. 

Before I come to this it may be well to see what the practice 
in England is as regards the’ sale “by ‘the Court of the interest 

(5) [1835] 5L. J., Ch. 87, 90. ` 
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of puisne and deriyative incumbrancers. It will not be disputed 
that every person entitled to a mortgage, or charge upon pro- 
perty, may transfer the benefit of his security either absolutely 
or’ by way of subemortgage, or ‘sub-charge. In Taylor v. 
Russell (*) Lord HersoñELL says “It is admitted that a mortgagee 
may create fuch estates as he pleases. He may convey by way 
of sub-mortgage to whom and in as many parcels as he pleases.” 
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Rose v. Page(*) it was held that a secoitd mortgagee may 
file a bill of foreclosure against the mortgagor and third mort- 
gagee without making the first mortgagee a party. The objec- 
tion in that case of the defendants that the first mortgagee was 
not a party was ovérruled. 

Again in the case of Slade v. Rigg (°), in which it was held 
that the mortgagee of a reversionary- interest in stock in the 
public funds, with a power of sale, may bring his bill for 
foreclosure, and is entitled to a decree in tho common form for 
an account, and in default of payment for foreclosure, Wiqarau, 
V. ©., in his judgment observed as follows :—“ The only question 
then is whether the circumstance, that the interest.pf the 
mortgagee, fromthe nature of the property, can only*be equit- 
able, excludes him from the right to the decree of foreclosure 


‘which he seeks. This question is answered by the cases which 


affirm the title of a second mortgagee to foreclose the mortgagor, 
although he does not redeem the first mortgagee, to take any 
steps to get in the legal estate. These cases decide, therefore, 
that the mortgagee of an equitable interest in property is 
entitled to foreclose the equity of redemption, leaving the legal 
title in.a thjrd party. I am of opinion that the plaintiff in 
this case is entitled in like manner to a decree for foreclosure 
of the mortgaged property iu the ordinary form.” The authors 
of Daniell’s Chancery Practice on this subject say, “ A second 
incwnbrancer cannot redeem a prior incumbrance, without bring- 
ing the mortgagor, as well as the prior incwnbrancer, before 
the Court, but he may, if he please, foreclose the mortgagor and 
the third mortgaged, without bringing the first mortgagee before 
the Court, because by so doing he merely puts himself in the 
place of the mortgagor AAO mortgagee, and leaves 
the first mortgagee in the Situation in which he stood before; 

& [1892] A. W., 255. ` 

(7) [1874] 17 Eq., 279. 

(8) [1829] 2 Simons 471,.20 R. R., 142. 

(9). Ci 3 Hare 35, 64°R. R., 204. 
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and if in such a case he makes the prior portgagee a party, 
he must offer to redeem him” (Vol. 1, Bth edition, p. 217). 


Likewise in Fisher on Mortgages, we find at p. $10, paragraph '. 


1693, 5th edition, the following :—“ The second or other puisne 
incumbrancers may foreclose those subsetuent, without joining 
those prior to themselves ; for the latter can suffer‘no damage.” 
Also in Coote on Mortgages we find this passage :—“ The 
anortgagor need not be a party in a foreclosure suit between the 
‘mortgagee and his‘derivative or sub-mortgagee ”, (Coote, Vol. I, 
7th edition, p. 1028). So in the Treatise on Mortgages by 
Ashburner, we find at page 528 the following passage :——“ A 
mortgagee foreclosing must foreclose the ultimate equity of 
redemption ; but a puisne mortgagee who $rings an action to 
foreclose subsequent mortgagees and the mortgagor is not 
obliged at the same time to redeem prior mortgagees. “Hence 
prior incumbrancers are not, but all subsequent incumbrancers 
are, necessary parties to a foreclosure action.” 

The framers of the Transfer of Property Act had no doubt 
before them the provisions of the English Conveyancing. and 
Law of Property Act, 1881, in which the powers of a mortgagee 
are defined. Section 19 of that Act enumerates the powers 
incident to the estate or interest of a mortgagee and amongst 
others a power when the mortgage money has become due to 
sel] or to concur with any other person in selling the inortgagtd 
property, or any part thereof either sybject to prior charges or 
not. What is meant in this section by the mortgaged property 
is to be found in section 21 which provides that a mortgagee 
exercising the power of sale conferred by this Act shall have 
power by deed to convey the property sold for such estate and 
interest therein as is the subject of the mortgagé free from all 
estates, interests and rights to which the mortgage has priority 
but subject to all estates, interest and rights which have priority 
tq the mortgage el celra. Under these provisions it is clear 
that in England a mortgagee can sell an interest in property 
as distinguished from the property itself. This section closely 
corresponds with section 69 of the Transfer of Property Act to 


© which I shall presently refer. In ve Hodson and Howes Oon- 


tract it was held by Norru, J., ang affirmed on appeal, that 
an equitable mortgagee by dee who sefls in exercise of 
the power of.sale conferred bythe Conveyancing Act, 1881, 
cannot convey the legal estate vested in the mortgagor. 


Norts, J., observes in his judgment, “What is subject to’ 


the mortgage is the equitable estate and interest vested in 


Z 
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the mortgagee. He can convey all he has; but he cannot 
convey the legal estate.” The Lords Jasticee CoTTON, LINDLEY, 
and Bowew affirmed this decision(’,). From these authorities 
I gather that in England it is not incumbent on a puisne 


mortgagee or sub-mortgagee, if he seeks to realize his security, 


to implead the’ prior incumbrancer or mortgagor, respectively, 
but may have a sale of his mortgagee rights. No doubt in 
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is usual to implead the original mortgagor and to foreclose 
the original mortgagor as well as the sub-mortgagor. The 
ordinary decree in such a case directs an account to be taken 
of what is due to the original mortgagee, and next what is due 
to the sub-mortgage, and further directs that upon payment of 
the latter amount to the sub-mortgagee, not exceeding the 
amount due to the original mortgagee, and of the residue, if 
any, of what is due to the original mortgagee, both of them 
shall reconvey. In default of payment the original mortgagor 
is foreclosed and the sub-mortgagee is ordered to reconvey the 
property to the original mortgagee on payment by the latter of 
what is due on foot of the sub-mortgage, and in default of pay- 
ment the original mortgagee is foreclosed. The ordinary form 
of decree in England is to be ‘found in Seton on Decrees, 5th 
edition, p. 1730. This is undoubtedly a convenient form of 
decree, and I think that the practice of impleading the mortgagor 
as well as the sub-mortgegor may with advantage be followed. 
But the question before us is whether or not it is absolutely 
necessary that both these parties should be impleaded. Accord- 
ing to the authors of Seton on Decrees the derivative mortgagee 
may foreclose the original mortgagee without making the original 
mortgagor a party (See Note, page 1733). The authors of 
Daniell’s Chancery Practice also recognize the right of a sub- 
mortgagee to foreclose his mortgagor without making the original 
mortgagor a party (see 6th edition, Vol. II, page 1387). Now the 
remedy by foreclosure or sale, I may observe, stands on the same 
footing. Under section 67 of the Transfer of Property Act the 
mortgagee at any time after the mortgage money has become 
payable and before a decree for redemption has been made, has a 
right to oktain from the CouX an, order for foreclosure or of sale. 
T now turn to the sections of the Transfer of Property Act, which 
seem to me to throw some light upon the question before us. 
Section 58 defines a mortgage as “the transfer of an interest in 


specific immoveable property for the purpose of securing the 
(10) [1887] 36 Ch. D., 668, 
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payment of money, et cetera.” Not merely thgrefore may specific 
immoveable property be transferred by way of mortgage but an 
interest therein may also be the subject of a mortgage. ‘ Mort- 
gaged property’ may be not merely “actual immoveable pro- 
perty ” but ‘an interest’ in such property. 

Section 60 provides that on redemption the mortgagee is 
either to retransfer the ‘mortgaged property’ to thé mortgagor, 


“tor to execute an acknowledgment in writing as therein specified. 


Now a mortgagee cannot reconvey a larger interest than he has 
got, ‘Therefore if the mortgage be a puisne mortgage, the mort- 
gagee can only reconvey the property subject to the prior 
mortgage. He cannot reconvey the actual immoveable property. 

Next section 65 provides that in the absends of a contract to 
the contrary the mortgagor shall be deemed to contract with the’ 
mortgagee, inter alia, (a) “ that the interest which the mortgagor 
professes to transfer to the mortgagee subsists, and that the 
mortgagor has power to transfer the same,” (d‘ “where the 
mortgaged property is a lease for a term of years, that the rent 
payable under the lease, the conditions, et cetera, have been paid, 
performed, et cetera,” and (e) “where the mortgage is a second 
or subsequent incumbrance on the property, that the mortgagor 
will pay the interest from time to time accruing due on each 
prior incumbrance, et eetera.” This section recognizes the validity . 
of a mortgage of an interest in land, including a leasehold 
interest. A-lessee is not owner of the lend itself but is merely 
entitled to a right to use and enjoy the land for a limited time, 
or in perpetuity. In England the interest of a lessee is a chattel 
interest ; it is personal and not real estate at all. It is much the 
same in India; a leasehold interest is not so much immoveable 
property as a right to enjoy immoveable propérty. It is an 
interest in immoveable property. In the Transfer of Property — 
Act a lease is defined as a “transfer of a right to enjoy” 
ipmoveahle property (section 105). 

The use in section 65 of the words ‘the interest which the 
mortgagor professes to transfer’ and ‘where the mortgaged 
property is a lease’, seems to me to indichte that the powers 
conferred by the Act are not confined merely to the actual 
physical object but embrace any rights or interests subsisting 
therein which are the subject of a Pa ‘tgage, 

In section 69 to which I have already refegred, which treats of 
the power conferred by a mortgage deed to sefl property without 
the intervention of the Court, provision is made for the appli- 
cation of the money arising from the sale. It declares that “the 
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money which is 1eeived by the mortgagee, arising from the Cipi: 
sale, after discharge of prior incumbrances, if any, to which 1907. 
the sale is not made subject or after payment into. Court under ih e E 
section 57 of a sum to mest any prior incumbrance shall, in the Lan 


absence of a contract to the contrary, be held, et cetera.” This v. 
implies that *a sale out of Court at all events can- be made Sena ea 
subject to prior incumbrances. 

Section 86, which deals with foreclosure and sale provides in thes: 
case of payment of the mortgage debt, for thé “transfer of the 
property to the martgagor free from all incumbrances created by 
the plaintiff or any{person claiming under him, or when the plain- 
tif claims, by derided title, by those under whom he claims.” 
The words ‘ derived title’ would apply to a sub-mortgage, which 
‘is a derivative mortgage, and seem to manifest that where a sub- 
mortgagee is plaintiff in a foreclosure suit the transfer to be made 
to the sub-mortgagor on payment is only of the interest which 
has been mortgaged, that is, the sub-mortgagee rights. 

Section 96 is an important section. It is introduced by the 
heading “sale of property subject to prior. mortgage ” and pro- 
vides that “if any property, the sale of which is directed under 
Chapter IV, is subject to a prior mortgage, the Coert may, 
with the consent of the prior mortgagee, order that the property 
be sold free from the same, et cetera.” This section indirectly 
recognises the right of a puisne mortgagee to sell the mortgaged 
property subject to prio» incumbrances. The learned Chief 
Justice, Sir Joan Enas, says of this section that it “is not happily 
worded” and that he regards the words “subject to a prior 
mortgage ”, in section 96 as mere words of description. I inust 
confess that I,do not clearly understand the meaning of this 
last observation. It appears to me thatin the heading as well 

as in the body of the section itself the legislature has with 
sufficient clearness intimated its meaning. 

From the foregoing sections it seems to me apparent that whey 
the words “the mortgaged property” aro used throughout Chapter 
IV, they mean the interest in specific immoveable property which. 
the mortgagor professes to transfor, whatever that interest may be. 

But reliance has been placed on the spart of the respondents 
on section 85. It provides Yhet, “subject to the provisions of 
the Code of Civil Procedure, Section 437, all persons having an 
interest in the property compridpd in a mortgage, must be joined 
as parties to any suit under this chapter relating to such mort- 
gage ; provided that the plaintiff has notice of such interest.” Itis 


contended that the section renders it imperative that all persons 
38 
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Orem: who have a prior interest in specific immoyeable property, a 
1907. derivative or puisne mortgage of which is sought to be enforced, 
— must be joined as parties to a suit for sale, and that the intention 
Rax AN of the legislature was that the actual physical object, that is, fhe 


v. landitself and that alone can be the subject of a sale. I am 
Poi unable to yield to this contention. Certainly in the case of a 
= leasehold interest, the right to enjoy the land, subject to the 
Stanley, C. J. "provisions of the lease, only can be sold, and generally such a 
construction of the ‘Act appears to me to be wholly inconsistent 

with the whole tenor of Chapter IV, as indicated by the sections 

to which I have already referred. If all persons having an 

interest in the land itself must be impleaded fin a suit for sale 

by a mortgagee of a leasehold interest, the Iessor would .be a 
necessary party ; and if the absolute estate in the land, and not 

merely the leasehold interest, must be sold, then either a sale 

cannot be had or a lessor is left at the mercy of his lessee and may 

have his estate taken from him at the instance of a mortgagee 

from his lessee. This surely cannot have been intended. And 

if it be not so and.only the leasehold interest can be sold at 

the suit of a mortgagee of that interest, then as the lease merely 

gives a xight to enjoy the property for a certain time or in 
perpetuity the land itself cannot be sold at the instance of such 
mortgagee. It seems to me that the words “ property comprised 

in a mortgage”, as used in section 85, were probably intentled to 

denote no more than the estate or interest which is the subject 

of any particular mortgage ; that is, if the mortgage be a mortgage 

of the absolute estate in the land, then the land itself, if it be a 

puisne mortgage, then the interest in the land of the mortgagor, 

that is the equity of redemption. This would give the words 

the same meaning as the words ‘the mortgaged property’ as 

used in section 25 of the English Conveyancing Act of 1881. 

In the case of a sub-mortgage, as distinguished from a puisne 
mprtgage, it would, no doubt, be desirable that the mortgagor 

*  phonld. be joined as a party to a suit for sale at the instance of a 
sub-murtgagee. But in this case it will be observed that the 

interest which is sub-mortgaged is the sqime interest as that 

which is the subject of the mortgage. In the case of a sub- 
mortgage, according to the English practice, the mortgagor 

assigns the mortgage debt and confeys the land which is the 

subject of his mortgage to his swb-mortgagee and in a suit by 

the sub-mortgagee for foreclosure or sale the mértgagor is usually 
impleaded, but as I have already pointed out this is not neces- 

sary. If ‘his be not necessary in the case of a suit by a sub- 
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mortgagee, it is difficult to see why a puisne mortgagee should 
not be permitted to enforce his security by a transfer of the 
interest which has been hypothecated in his favour, that is, by 
selling the land subject to prior incumbrances. Such a sale 
can in no way prejudice the rights of the prior mortgagees. 
Whether a irst mortgagee is a person having an interest in the 
equity of redemption, which alone can be the subject of a 
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think, open to question. He holds under a paramount title and 
cannot be prejudiged by a sale of the equity of redemption. But 
assuming that he $ such a person and that he should be joined 
as a party to a suito enforce a second mortgage, it by no means 
follows that a sale cannot be ordered without redeeming him. 

I do not propose to refer to the earlier cases upon this subject 
with one exception. They are dealt with at length in the judg- 
ments in Matadin Kasodhan’s case. The one exception is the case 
of Vencattachella Kandian v. Panjana Dien{""), which was decided 
before the Transfer of Property Act was passed. Turner, Č. J., 

_in the course of his judgment in that case thus stated the law upon 
this subject :—“ When a secound mortgage is created in favor of 
a person who is not the holder of a first mortgage, the second mort- 
gagee is entitled to pay off the first mortgage, or to sell the estate 
subject to the first charge. On the same ground of regard for 
the interests of all parties that dictates the preservation of the 
right created by the firstcharge, am unable to see why the 
acquisition by the first mortgagee of the right remaining in the 
owner deprives the second mortgagee of his right to enforce his 
charge by a sale of the property subject to the rights of the 
first mortgagee. If the first mortgagee had not acquired the 
rights remaining in the owner, it is unquestionable that the 
second mortgagee would have been entitled to call for a sale of 
the property subject to the rights of the prior incumbrancer. 
His right should not be defeated by a transaction to which he is 
no party.. If it had been considered an objection to the preser- 
vation of his right that the first mortgagee might subsequently 
have applied to the Ceurt to order a sale (and I do not think it 
is, for the puchaser under the second mortgage might redeem 
the first mprigage ayd eae sale), then a sale should have 
been ordered of the property*to discharge both mortgages, and 
the proceeds should have beén Xpplied to their satisfaction in 
order of priority; but I believe the course which would have 
best fulfilled the contracts and secured the rights of the parties 

(11) [1881] L Ņ. B., 4 Mad., 213.. 
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would have been to allow a sale subject to the fipet incumbrance.” 
I am not aware that disapproval of this enunciation of the law 
has ever been expressed except in Matadin Kasodhan’s case. 

I now come to several recent authorities which support the 
view which I entertain. 

In the case of Kanti Ram v. Kutub-ud-din Muhatmmed,(**) it 


was held that ‘immoveable property,’ as used in section 58 of 
“the Transfer of Property Act, denotes not only the property 


itself as distinguished from any equity of redemption which 
the mortgagor might possess in it, but ingludes the rights 
of the mortgagor at the time ofa second mprtgage, and that 
a second mortgage, as well as a first mortgagef is a mortgage of 
specific immoveable property under that settion. It was also 
held that ina suit on a mortgage by a second mortgagee to 
which the prior mortgagee was a party, the plaintiff was 
entitled to an order for sale of the mortgaged property subject. 
to the lien of the prior incumbrancer. GĦose and Gorpon, Jd., 
adopted the view expressed by the Full Bench of this Court 
in the case of Raghunath Parshad and Jurawan Rat. The same 
learned. Judges followed this decision in Beni Madhub Mah- 
patra y.*Somendro Mohan Tagore('*). In Debendro Narain 
Roy v. Ramtaran Banerji(**) a Full Bench of the Calcutta 
High Court, consisting of Maotzay, ©. J. and Prinsep, SALE, 
Srevens and Gerpr, JJ., unanimously held that a puisne mort- 
gagee is entitled to have a sale of the property comprised in 
his mortgage subject to the rights of the first mortgagee even 
after the property had been sold in execution of a decree 
obtained by the first mortgagee in a suit to which the puisne 
mortgagee was not a party. In Jogeshwar Dutt v. Bhuban Mohan 
Mitra(Q}*), Raurnı and Mooxrrsez, JJ., held fhat the term 
“property comprised in a mortgage ”, as used in section 85 of 
the Transfer of Property Act, means not the physical object 
bat the interest therein which the mortgagor is competent to 
transfer by way of mortgage at the date of the transaction. 

In the Madras High Court the same view was taken in Muthu 
Vijia Raghunatha v. Venkata Challam Cftetti()*). SUBRAMANIA 
Ayyar and Davis, JJ., held that a ee is entitled to a 
decree for sale of the original 1portgagor’s inter est in cases and 

(12) [1894] L L. R422 Cal, 33. ` 
(13) [1896] L L. H., 23 Cal, 795. 
A4) [1903] L L. R., 30 Cal, 599° 
(15) [1908] I. L. R.,33 Cal.,425, 
(16) [1898] L L. R., 20 Mad., 35. - 
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in circumstances which would have’ entitled the original mort* 
gagee on the date df the sub-mortgage to claim such relief. In 
that case the learned Judges expressed. disapproval of the defini- 
tioh of the term ‘ property,’ as used in the Transfer of Property 
Act, accepted by the*majority of the Full Bench in the case of 
Matadin Kasodhan v. Kazim Husain. 


In the case of Raj Coomary Dassee v. Preo Madhu Nundy(?"), . 
JENKINS, J. (now Chief Justice of the Bombay High Court) sitting.” 


on the Original side of the Calcutta High Court, held that in a 
suit by a puisne mortgagee, on his mortgage, a prior mortgagee 
was not a necessar§ party, but is a proper party if the puisne 
mortgagee offer to fedeem his mortgage. 

I am not awar of any case in any of the High Courts, 
other than this Court, in which the question whick is now 
before us ‘has been considered and been answered in the 
negative. I do not pause to consider the convenience or 
inconvenience likely to result whatever be the view which 
we adopt. This matter is fully discussed in the judgments 
in Matadin Kasodhan’s case aud appears to me to be rather 
a matter for the legislature than for us, but I ain not 
prepared toadmit that the result of upholding the view Which I 
entertain would be to multiply or increase litigation. Upon the 
whole I feel constrained by the language of the Transfer of Pro- 
pérty Act, to hold that in a properly constituted suit a puisne 
mortgagee or sub-mortgagec may have a sale of the interest 
mortgaged or sub-mortgaged to them respectively, subject 
in the case of .a puisne mortgage to the rights of a prior 
incumbrancer and subject in the case of a sul-mortgage to 
to the rights of redemption of the original mortgagor. 

For those reasons I would answer the question submitted to 
us in the affirmative. 

Kyox, J.—The question referred is “ whether a sub-mortgagee 
of mortgagee rights in immoveable property can get a decree for 
sale of the mortgaged property, i. e., of the mortgagee rights 
of his mortgagor in enforcement of his mortgage.” I am now 
prepared to answer this question in the affirmative and I do not 
know that I can add much that is of profit after the very 
exhaustive judgment of the Hon'ble the Chief Justice. But 
as one of the Judgés who AÀ part in the judgment of Matadin 
Kasodhan v. Kazi Husain’ *) it is incumbent upou me to 


state briefly why*the view which then commended itself to me 
(17) [1897}1 C. W. N., 453. 
(18) [1801] I. L. R.. 13 Al., 432. 
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no longer commends itself. I was then oppressed with the 
feeling that it was necessary and thatthe legislature had 
intended in enacting section 85 of the Act to “ bring together 
into one suit,” especially when that suit was for sale of the 
mortgaged property, all existing encumbrances on the physical 
property whole and undivided, and did not attach sufficient 


_ Weight to the words “comprised in a mortgage” which occur in 
“section 85 of tle Act. Comparing with greater care than I then 


did the several sections in which the word ‘ property’ occurs in 
the Act, especially sections 58, 86, 87 and 88, and more espe- 
cially section 6 and the following sections ig’ Chaper I of the 
Act, I am now prepared to hold that the wogls “the property 
comprised in a mortgage”, used in section 85, relate only to ` 
that or those interests which has or have been the subject of 
mortgage in the particular suit, whatever the nature of those 
interests may be, whether proprietary rights or only a certain 
right or interest in the property known as equity of redemp- 
tion and so forth. The language used in section 96 of the Act 
seems to admit only of this interpretation and of no other. 

Taking this view of the word ‘property’ as used in Chapter IV, 
I wish ‘torexpress my full concurrence in the answer proposed 
by the learned Chief Justice and in the reasons as stated by 
him. 

Baxersı, J.—The question referred to the Full Bench Ís : 
“whether a sub-mortgagee of mortgagee rights in immoveable 
property is entitled to a decree for the sale of the mortgagee 
rights of his mortgagor in enforcement of his mortgage.” I 
should have had no difficulty in answering this question had 
it not been for the principle laid down by the, majority of 
the Full Bench in the case of Matadin Kasodhan v. Kazim 
Husain(?’), on the basis of which Ganga Prasad v. Chunnt 
Lal(*®) and other subsequent cases were decided. The parti- 
cufar question before us did not arise aud was not decided in 
the case of Matadin Kasodhan v. Kazim Husain. * Unless there- 
fore we approve of the rule laid down in that case I see no 
reason why we should apply that ruling to.kny question which 
was not directly in issue and was not actually determined in 
that case. The point for determjnatipn in that caso was whe- 
ther a subsequent mortgagee cou bring to sale the property 
mortgaged to him without redegfning the prior mortgage, and 
that is the question which was decided by the Full Bench. The 


(19) [1891] I. L. R., 13 AN., 432. 
(20) [1805] L L. R., 18 AIL, 113. 
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ruling i in that casg therefore does not preclude us from consider- | Civ. 
ing and determining the question referred to us. We are of 1907. 
course bound to pay to the reasoning by which the decision in —— 
that case was arrived at the respect which pronouncements by Rau eo 
eminent Judges deser ve, although that reasoning has not, it v. 


may be observed, met with the approval of the High Courts of QANEBH 
Calcutta and Madras. FANSEN: 
The decision of the question before us depends, it seems to" Banerji, J. 
me, on the meaning to be placed on the words “ mortgaged o 
property” in sectiqn 67 of the Transfer of Property Act (No. IV 
of 1882). By that ection “in the absence of a contract to the 
contrary the mor gageo has at any time after the mortgage 
money has become payable to him, and before a decree has 
been made for the redemption of the mortgaged property, or 
the mortgage money has been paid or deposited * * * * a right 
to obtain from the Court an order * * that the property be 
sold”, So that every mortgagee who holds a simple mortgage 
is entitled to obtain a decree for the sale of the mortgaged pro- 
perty. Inthe case of a sub-mortgage the property mortgaged 
to the sub-mortgagee is not the land itself but the mortgageo’s 
interest which the sub-mortgagor holds in that land. ‘It is this 
interest which is the mortgaged property. Unless therefore we 
can hold that nothing short of an actual physical object can form 
the subject of a mortgage a sub-mortgagee would, under the 
‘provisions of section 67 ~'be entitled to sue for and obtain a 
decree for the sale of the property mortgaged to him, namely, the 
mortgagee rights of his mortgagor. 1t was no doubt held by the 
majority of the Court in Matadin v. Kazim Husain that“ the 
term ‘property’ as used in Chapter IV of Act IV of 1882 means 
an actual physical object and does not include mere rights relat- 
ing to physical objects.” Bút with great deference I am unable 
to assent to that view. It is opposed to the definition of a mort- 
gage as contained in section 58. Under that section “a mortgage 
is the transfer of an interest in specific immoveable property” 
and is in fact a pledge of property for the repayment of a debt. 
As the learned Chief Justice has pointed out in his elaborate and 
exhaustive judgment, which I have had the advantage, of perus- 
ing, the word “property” has.a comprehensive meaning and 
is “indicative and escriptive f every possible interest which a 
party can have” (pe» Lanapate, M. R., in Jones v. Skinner(*’), 
and there is no reason to assume that the word has been used 


in the Transfer of Property Act in a restricted sense. On 
(21) [1835] 6 L. J., Ch. 8%, 90. 
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the contrary it is manifest from the provigiọns of sections 65, 
71, 74, 75, and 96 that it has not been so used, and that any 
interest in immoveable property and not the physical object 
itself only can be mortgaged. Sections 65 and 71 show that the 
mortgaged property may be a lease for aterm of years. From 
sections 74 and 75 it appears that there may We a second or 


other subsequent mortgage which in reality is not a mortgage of 
*“the physical object itself but of the interest in it which remained 


in the mortgagor after he had made a prior mortgage, that is, of 
his right of redeeming the prior mortgageg And section 96 
shows that property may be sold under th Act subject to a 
prior mortgage. The point has been so full¥dealt with by the 
learned Chief Justice that I deem it unnecessary to dwell on it 
further. A sub-mortgage is a well known form of transfer both 
under the English law and in this country. In England “ where 
there is a sub-mortgage the security will comprise : first, the 
personal covenant of the sub-mortgagor ; secondly, the transfer 
of the original mortgage debt and mortgaged property, subject 
to redemption * * * ; thirdly, a power of sale enabling the sub- 
mortgagee to dispose of the original mortgage debt and 
security.” (Robbin’s Law of Mortgages, Vol. IJ, p. 830.) In this 
country except in the case of an English mortgage a sale can 
only be effected through the intervention of a Court. So that, 
unless there is anything in the Transfer of Property Act to the 
contrary, a sub-mortgagee is entitle@ to ask for-and obtain a 
sale of the original mortgage debt and security. I can find 
nothing in the Transfer of Property Act which forbids a sub- 
mortgage. In the case of a sub-mortgage the property which 
is the subject of the mortgage is the interest of .the sub-mort- 
gagor as the original mortgagee. And as it is this interest 
which is the mortgaged property, the sub-mortgagee is entitled 
under section 67 of the Act to an order for the sale of such 
faterest. Any other view would place a sub-mortgagee in the 
same position as the holder of a simple money debt and the 
pledge made in his favour would be no security at all. A con- 
sideration of the provisions of sections 85, 86, 87, 88, and 89 does 
not in my judgment lead to a different result. Section 86 
and the subsequent sections refer tg the “ mortgaged property, ” 
which in the case of.a sub-mortggge is the mortgagee interest 
of the sub-mortgagor. Section 85 only reqtiyes that all persons 
having an interest in the property comprised in the mortgage 
of whose interests the, mortgagee has notice should be joined 
as parties to a suit upon the mortgage. The property comprised 
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in a sub-mortgagge’s mortgage being the mortgagee rights 
of his mortgagor, only those persons are necessary parties to 
the sub-mortgagee’s suit who have an interest in those rights. 
Even the original mortgagor is not a necessary party to such a 
suit. It is only in cases in which he is liable to be foreclosed 
of his right of redemption and the derivative mortgagee seeks 
to foreclose him that he should be made a party. Similarly in. 


the case of a puisne mortgage a prior mortgagee is not a neces-*" 


sary party, unless the puisne mortgagee seeks to redeem him 
in the exercise of kis powers under section 74 or section 91 or 
desires that the pipperty should be sold free from the prior 
mortgage with the rior mortgagee’s consent under section 96. 
This appears to be the rule not only in the Courts in England 
but also in the Courts in America (see Jones on Mortgages, Vol. 
II, para. 1589). And in my judgment the Transfer of Property 
Act does. not lay down a different rule. It seems to me that 
what section 85 requires is that all persons should be joined as 
parties whose rights may be affected by the decree in the suit. 
A prior mortgagee in the case of a suit for sale by a subse- 
quent mortgagee or the original mortgagor in the casg of a 


similar suit by a sub-mortgagee, cannot be prejudiced by the ` 


decree in the suit and is not, therefore, a necessary party. 
Section 85 was undoubtedly enacted with a view to prevent 
multiplicity of suits, but. that object will not, as it seems 
to me, be defeated by helding that interests in immoveable 
property which fall short of the complete ownership of the 
property itself can be mortgaged and can be sold ut the instance 
of the mortgagee. Such interests may be of considerable value, 
‘and I see no reason to assume that the legislature in enacting 
the Transfer of Property Act intended that they cannot be re- 
garded as property and cannot be the subject of a mortgage. If 
such interests can be mortgaged, and there cannot be any doubt 
that they can be mortgaged, those interests are ‘ mortgaged pr¢ 
perty’ within the meaning of section 67 and are under that sec- 
tion liable to sale. The question of the rights of a subsequent 
mortgagee, which wes directly in issue in Matadin Kasodhan v. 
Kazim Husain, is hot before us in this case. We have only to 
consider the rights of a derivative mortgagee, and I am unable to 
hold that such a mortgagee lig no right to bring to sale the 
interests mortgaged eto him anq is in no better position than an 
ordinary creditor who holds no security for the money advanced 
by him. Ihave therefore no hesitation in answering in the 
affirmative the question referred to us.: ` 
-39 5° 7% 
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as Burxitr, J—The question which has beep referred for the 
1907. consideration of the Full Court in this case Is “whether a sub- 
E E mortgagee of mortgagee rights in immoveable property is on- 
Tar titled to a decree for the sale of the mortgagee rights of 
, inortgagor in enforcement of the mortgage” ? That is the only 
" E eA question we have to consider. I do not desire to travel beyond 
Burkitt, J.“ A 


Having had an opportunity of perusing the judgment of the’ 
learned Chief Justice on the question referred to us, I fully 
concur in it and for the reasons by which it { supported. The 


rule laid down in Matadin v. Kazim Husd@in, cannot in my 
opinion be supported. I therefore answer tlf question in the 
afirmative. 
l] would add that as no question touching section 85 of the 
‘Transfer of Property Act has been referred to us, T refrain from 
expressing any opinion as to the meaning or effect of that section. 
Aikman, d. AIKMAN, J.—Gaya Parshad and Musammat Jasoda Kunwar 

Hai executed a mortgage-deed in favour of the predecessor-in-title ` 
of the plaintiffs-respondents, as security for money lent. By 
this ceed certain immoveable properties were mortgaged as 
security for the loans. As additional security, the mortgagors 
further mortgaged their mortgagee rights in six mortgages 
held by them. 

The plaintifis sue to recover their money by sale of the mort- 
gaged property. Amongst the defenées raised to the suit there 
was a plea that a mortgage of mortgagee rights is invalid 
according to law and that no decree can be passed for the sale 
of mortgagee rights. 

The lower Court gave plaintiffs a decree for sale of the immove- 
able property mortgaged to them, and also for sale of the mort- 
gagee rights referred to above. Against that decree the defen- 
dant has appealed to this Court. 

The fourth plea in the memorandum of appeal is that no 
decree could be legally passed for the sale of the mortgages 
rights. ‘The learned counsel for the appellant i in supporting this 
plea relied on a case of this Court, Ganga Prasad v. Chunns 
Lal(**). That was a case in which a sub-mortgagee had got 
a decree for the sale not of hæ mortgagor's rights byt for the 
sale of the property mortgaged tg the plaintiff's mortgagor by 
the original mortgagor. The learned Judgeg who decided that 
case held that the sub-mortgagee was not entitled to such a 


decree, which was in fagt a deeree for the sale of the property 
(22) [1896] I. L. R., 18 AIL, 113. 


. : 
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which had not begn, mortgaged to him. Although a diferent 
conclusion was arrived at in the case repor ted at page 35, L L. R., 

20 Mad., I entirely concur in the view taken by this Court and 
IT agree in the opinion-expressed in the case reported in I L. R., 
20 Bom. 549, that there is no privity between the sub-mortgagee 
and the original mortgagor. But the learned Judges who 


decided the case of Ganga Prasad v. Chunni Lal, went further. 
than was necessary for the decision of the question before them," 


_ ‘and stated broadly that the “sole right” which the plaintiff had 
as sub-mortgageegivas to get a decree for money against his 
mortgagor. This ienen, which had been followed in subse- 

` quent cases, tho Fh sometimes with considerable hesitation, 

undoubtedly supports the plea taken in the memorandum of 
appeal, and if it is right, the decree of the Court below, so far 
as it directs the sale of the mortgagee rights, must be set aside. 

In consequence of the doubts entertained by the Bench before 

which the present appeal was argued as to the correctness of the 

proposition of law laid down in the case cited above, the question 
has been referred to the Full Bench as to whether a sub- 
mortgagee is or is not entitled in enforcement of his mertgage 
to a decree for the sale of the mortgagee rights of his mbrtgagor. 

The learned Judges who decided the case, Ganga Pershad v. 
Chunnt Lal, do not go so far as to say that a sub-mortgage is 
invalid or illegal. But the effect of their dictum, if it is a correct 
proposition of law, is te render sub-mortgages abortive and 
utterly valueless as securities. 

This is, to my mind, a very startling result. The right of a 
mortgagee to pledge or hypothecate his mortgagee rights was 
recognized by, Roman Law. See Sandars’ Justinian, 2nd edition, 
page 216. 

A sub-mortgage, or as it is sometimes called derivative mort- 
gage, is recognized as valid security in English Law. Coote in 
his well-known work on Mortgages says at p. 837 of his 7h 
edition :— 

“A mortgagee may assign the mortgage-deht by way of absolute 
transfer or by way of sub-mortgage”’, and at p. 849 he says 
“ When there is a sub-mortgage, the security comprises a power 
of sale enabling the sub-mart£agee to dispose of the original 
mortgage-debt and security. \ This view is fully supported by 
the cases cited. e 

Sub-mortgages are also recognized in America, see section 139 
of Jones on Mortgages, 5th edition, where it is said, “ There 
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Civin. may be a mortgage of a mortgage. One may mortgage an 
1907. interest in real estate which he himself holds in mortgage.” 
—— I have not been able to discover any reported case of the 
Raw ae Calcutta High Court in which the question of a sub-mortgage 
L š «48 
v.. has been considered. But the validity of a sub-mortgage and 


Eyer the right of a sub-mortgagee to enforce his security have been 
_ recognised by the High Courts of Bombay and Madras and by 
Aikman, J. “he Chief Court of the Punjab. x 
ae In Matadin Kasofhan v. Kazim Husain(**), Manmoon, d., says. 


at page 480 :— 

“Iam wholly unaware of any authority f the Indian Law 
of Mortgages as it stood before the Transfeg of Property Act 
(IV of 1882) or as it now stands since the enforcement of that 
enactment to justify the view that...... a sub-mortgage is prohi- 
bited by law.” I can find nothing in the Transfer of Property Act 
which would render a sub-mortgage invalid, or prevent its 
enforcement as a lawful contract. 

For the above reasons I am of opinion, with all deference to the 
learned Judges who decided the case Ganga Prasad v. Chunni 
Lal, that their dictum to the effect that the only right which a 
sub-mortgagee has is to get a decree for money is not a correct 
proposition of law. 

But it is contended by the learned counsel for the appellant 
that the dictum in Ganga Prasad v. Chunni Lal is a logical 
consequence of what was held by the majority of the Full Bench 
in the case of Matadin Kasodhan and the force of this contention 
must be admitted. J am very unwilling to disturb the authority 
of a case which, though it has been dissented ifrom by the Calcutta 
and Madras High Courts, has been looked on as settled law in 
these provinces since 1891 and which has undoubtedly had a 
salutary effect on the multiplication of suits on mortgages, which, 
as Srraiaut, J., observes in his judgment in that case, had become 

a ane pest to the Courts which had to administer the law.” 

ut if the views expressed by the majority lead, as I think 
they do, to the startling conclusion that any one who lends 
money on the hypothecation of mortgagee rights gets no security 
whatever, it becomes necessary to consider whether those views 
are a correct exposition of the lay. With all, deference to the 
learned Judges who expressed thos‘ views I am forced “to hold 
that they are not. 

It was held by the majority of the Full Batch that the word 


‘* property ” as used in Chapter IV of the Trausfer of Property 
(23) [1891] I. L. R., 13 AIL, 432, 
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Act means an actyal physical object and does not include mere 
rights relating to physical objects, that the only thing which can 
be sold under a mortgage decree is specific immovable property 
and that that cannot be sold subject toa prior mortgage. In my 
opinion this does not correctly express the intention of the 
Legislature. *From section 65(d) of the Act it is clear that the 


Legislature recognised the mortgage of a lease as a valid contract. . 
But if it is a valid contract how is it to be given effect to unless * 


the sale of the leasehold can be enforced under the mortgage? 

In the Transfey of Property Act the Legislature has divided 
the Act into sets qf sections with headings prefixed. These 
headings may be regarded as preambles to those sets of sections 
and may therefore be legitimately consulted for the purpose of 
ascertaining the meaning of the statute. Vide Maxwell on the 
Interpretation of Statutes, 4th edition, p. 75. One set of sections 
in Chapter IV of the Act is headed—“ Sale of Property subject 
to prior mortgage.” If it was the intention of the Legislature that 
property should not be sold subject to a prior mortgage, then, as 
observed by Ena, O. J., at p. 457, of the judgment in Matadin 
Kasodhan’s case, the following section is “not happily woyded.” 
If such was the intention of the Legislature they might have 
made their intention clear by framing this part of the Act (on 
the model of the well-known Chapter on the Snakes of Iceland) 
as follows :—“ Sale of Property subject to prior mortgage, section 
96, no. property shall be sald subject to prior mortgage.” 

In my opinion a mortgage of mortgagee rights is a perfectly 
legal contract and a mortgagee of such rights is entitled under 
section 67 of the Act toenforce the contract and to obtain an 
order for the sale of the property mortgaged to him, that is, to an 
order for the sale of the mortgagee rights. 

I would therefore answer in the affirmative the question refer- 
red to the Full Bench. 

Riowarps, J.—The question would, I think, be quite free frorg 
difficulty, but for the ruling in Matadin’s case. It seems to me 
that we cannot hold the ruling in that case to be correct and answer 
this question in the affirmative. In the interval between the con- 
clusion of the arguments and the delivery of judgment to-day, I 
have had the advantage of reading and considering the judgment 
just now delivered by the Chiéf Justice. T entirely concur with 
that judgment. I cancur with the rest of the Court in saying 
that the question réferred should be answered in the affirmative. 

By tue Court.—The order of the Court is that the question 
referred to us be answered in the affirmative, 
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Upon the case being returned with the abovg order by the Full 
Bench to the Division Bench, further arguments were heard, 
and then the judgment of the Court was, on the 3rd April, 1907, 
delivered by 

Banerui, J.—This appeal arises in a suit brou ght for sale upon 
a mortgage executed on the 16th of March, 1894, by Gaya Parshad 


sand Musammat Jasoda Kunwar, in favour of the predecessor in 
“title of the plaintiffs-respondents. Musammat Jasoda Kunwar wag 


the widow of one Munni Lal who died on the 8th of January, 1883. 
They had a daughter, named Anupurna Kunway, who was married 
to the appellant, Ram Shankar Lal. Both Jgsoda Kunwar and 
Anupurna Kunwar died in February, 1896. Jasoda Kunwar 
before her death made a will on 9th July, 1894, in favour of 
Anupurna, and Anupurna on the 13th of February, 1896, made a 
will in favour of her husband, Ram Shankar Lal. The latter is in 
possession of the bulk of the mortgaged property since the death 
of his wife, Anupurna Kunwar. Gaya Parshad, one of the mort- 
gagors, is also dead. He is represented in this suit by his son, Bal- 
deo Das. The properties comprised in the mortgage consisted of— _ 

(1) ,Certain immoveable property which admittedly had 
belongétl to Munni Lal; 

(2) Mortgagee rights in certain properties acquired by 
Musammat Jasoda Kunwar after Munni Lal’s death, and 

(3) Property which stood in the name of Gaya Parshad, congist 
ing partly of proprietary rights and pawtly of mortgagee rights. 

The Court below has decreed the claim save as to certain - 
items of property, which, it has held, formed part of the estate 
of Munni Lal, to which Jasoda Kunwar succeeded. Baldeo Das, 
the son of Gaya Parshad, has submitted to the decree. Ram 
Shankar Lal, who resisted the claim in the Court below, has pre- 
ferred this appeal. An objection under section 561 of the Code 
of Civil Procedure has been filed by the plaintifis-respondents 
ig regard to that portion of the claim which has been dismissed. 

One of the pleas taken in this appeal was that no decree 
could be legally made for the sale of mortgagee rights. This 
plea was supported by certain rulings of th Cowt, but, as we 
had doubts as to the correctness of those rflings, we referred 
the question toa Full Bench. The Full Bench has held that a 
decree for the sale of mortgagee jights can legally be*passed in 
favour of a sub-mortgagee. This decisiom of the Full Bench 
disopses of the 4th plea taken in the memorandum of appeal. - 

The first two pleas raised on behalf of the appellant are that 
no portion of the consideration for the mortgage in suit was 

: `~ 


are, 
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received by Jasoda, Kunwar and that she executed the mortgage 
-under the influence ôf the other mor tgagor, Gaya Parshad. 

As regards the first of these pleas it appears that the mortgage 
in “question was executed in lien of two prior mortgages, one of 
which was made by ‘Gaya Parshad and the other by Jasoda 
Kunwar. Wee have considered the evidence, and it is clear that 
there was valid consideration for the mortgage in suit. 


~N As to the plea of undue influence, the Court below found." 


against the appellant and his learned advotate was unable to 
refer us to any ewdence which would warrant us in coming to a 
different conclusion. 

lt is next urged on behalf of the appellant that the properties 
comprised in the mortgage either belonged to Munni Lal, or were 
acquired with funds left by him, and that such of the mortgaged 
properties as stood in the name of Gaya Parshad, also belonged 
to Munni Lal, Gaya Parshad being only a benamidar. 

It is contended that this being so, the mortgagee was bound to 
prove legal necessity for the mortgage made by Jasoda Kunwar, 

and that he had failed to do so. 
~ On behalf of the respondents it was argued: that it was nol 
open to the appellant to raise the above contentions inasmuch as 
he derived title under -the will of his wife, Anupurna Kunwar, 
who again derived title under the will of her mother, Musammat 
Ja&oda Kunwar, and as the appellant is admittedly not the rever- 
. sioner to the estate of Mugni Lal, he cannot set up any defeuce 
which Musammat Jasoda Kunwar could not have put forward. 
Tn our opinion this contention of the respondents must prevail. 

We may mention that in the will whereby Jasoda Kunwar 
bequeathed the property to her daughter, it was distinctly provid- 
ed that she was to pay off the incumbrances already existing on 
the property. There is a similar provision in the will made by 
Musammat Anupurna in favour of the appellant. Lf, therefore, the 
appellant took the property under that will, he took it subject 4o 


the incumbrance in favour of the plaintiffs and he cannot pledd- 


that le is not bound to discharge it. He however contended in 
the Court below in the 12th paragraph of his written statement, 
aud he also conterds here, that he is not in possession under the 
will, but has acquired the property by virtue of a deed of acquit- 
tance exétuted in “his favour on the 21st of January, 1898, by 
Bhagwan Das and Mata Badal, “the nephews of Munni Lal, who 
were reversiuners*to his estate after the death of his daughter 
Anupurna. We have therefore to consider what title the defen- 
dant has acquired to the property. The document referred to 
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above is printed at page 32 of the appellant’ g book. It recites 
that after the death of Anupwna “Ram Shankar Lal, her 
husband, bas been under a will executed by Musammat Apu- 
purna Kunwar on the 13th and registered, on the 14th February, 
1896, in proprietary possession of the entire property mentioned 
in the said will”. The above extract negatives the defendant's 


_ allegation that it was under this document and not under the 
“Avill that he got possession. In our judgment the title of tHE 


appellant to the property in question is derived from the will of 
his wife and the document referred to abovey only- affirms and 
recognizes that title. 

After stating that disputes had arisen between Ram Shankar 
Lal and the executants regarding the validity of the will execut- 
ed by Anupurna and that the executants were contemplating the 
institution of a suit against Ram Shankar Lal for possession 
of the property the document proceeds: “ But thinking that we, 
the executants, shall have to undergo a good deal of trouble in 
carrying on the litigation, and that the result of the suit was. 
also uncertain, we settled the matter with Ram Shankar Lal, 
aloresaid, ‘brows the intercession of some of the members of 
the brotherhood iu this way that Ram Shankar Lal, aforesaid, 
gave 11 bighas, 17 biswas of land specified below to us, and we, 
the executants, accepted and took the 11 bighas, 17 biswas of 
land in lieu of our entire right which we had to the propetty 
left by Munni Lal and Musammat Jasoda Kunwar, our paternal 
uncle and aunt (respectively), and relinquish our claim to the 
entire moveable and immoveable properties specified below, 
being the estate of Munni Lal and Musammat Jasoda Kunwar. 
We, the executants and our heirs and representatives shall 
never have any kind of claim to or charge on the “moveable and 
immoveable properties left by Munni Lal and Musammat Jasoda 
Kunwar.” 

lt is contended that this constitutes a transfer to Ram Shankar 
Tal of tho reversionary rights of Bhagwan Das and Mata Badal. 
the executants of the deed, aud entitles him as the representative 
of those persons to question the validity òf the mortgage on 
any of the grounds on which those persons could have 


‘questioned it. We are unable, to accede to this contention. 


We think that by this deed the’ executdants of iff in view 

of the trouble and uncertainty, which wauld attend a suit for 

possession of the property, relinquished tħeir claim to the 

property, waived their right to bring such a suit and admitted 

the title by virtus of Which Ram Shankar Lal was- then in 
. ` 
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possession. It did pot, in our opinion, clothe Ram Shankar Lal 
with all the rights which the executants had as reversioners to 
Muyni Lal’s estate. 

In support of this vigw we may refer to what was said in the 
following cases:—Rant Mewa Kunwar v. Rani Hulas Kun- 
war('); Gobitd Krishna Narayan v. Abdul Qayyum(*); Bachcho 
Kunwar v. Dharam Das(5). 

As observed by their Lordships of the Privy Council in the 
case firs mentioned, the deed of acquittance which in reality is 
a compromise “ iè based on the assumption that there was an 
antecedent title of some kind ” and it “ acknowledges and defines 
what that title is.” In this view Ram Shankar took the property 
under the will made in his favour, and under the terms of the 
will he took it subject to the liabilities which existed on it. 

This relieves us of the necessity of considering the question 
as to what portion, if any, of the mortgaged properties formed 
part of Munni Lal’s estate and woe there was legal necessity 
for the mortgage. 

In this view the plaintiffs are entitled to § a decree for sale of 
the whole of the property covered by the mortgage, i . 

The result is that we dismiss the appeal with costs and allow 
the objection of the respondents under section 561 of the Code 
of @ivil Procedure with costs. We vary the decree of the Court 
below by directing that the decree be for the sale of all the pro- 
perty comprised in the mortgage.: We extend the time for pay- 
ment of the mortgage money to the 26th September, 1907. Up 
to that date the plaintiffs will get interest on the amount of the 
mortgage debt at the contract rate and thereafter at 6 per cent. 
per annum until date of realization. The costs in this Court 
will include fees on the higher scale. 

x. Appeal dismissed. 
(1) [1874] L. R., 1 L.A, 157, 166. 


(2) [1903] I. L. R., 25 Al, 648, 575. è 
(3) [1906] L L. R., 28 AlL, 347, 352, 
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RAM SARUP 
Versus 
KISHEN LAL.® 


Agra Tenancy Act (II of 1901, Local), sections 20, 21 81—Ocoupanl] 


holding, usufructuary mortgage of —void, not voidable—Indian Contract 

Act (XI of 1872), section 23. s 

A transfer by an occupancy tenant of his nai in his holding is 
absolutely forbidden. A'usufructuary mortgage of an occupancy holding, 
therefore, if permitted, would defeat the provisions of the Agra Tenancy 
Act, it ig unlawful within the meaning of section 23 of the Contract Act, 
and is void. 

The word “ voidable” in section 31, Agra Tenancy Act, is not used in 
contra-distinction to “ void ”, but means that the transfer made in contra- 
vention of the provisions of section 21 may be avoided by the landholder 
in the manner provided in the section Sections 20 and 21 were enacted 

. in the interest as much of the tenant as of the landholder. 

An occupancy tenant mortgaged his holding with possession to a person, 
who subsequently relet the land to the mortgagor and sued him for 
arrears of rent. Held that the plaintiff was really asking the assistance 
of the Court to enforce an agreement, the consideration of which was 
unlawful and which was therefore void. 

Harnandan Rai v. Nakcheddi Rai, 3°A. L. J. R., 691 ; Banmali Pande 
v. Bisheshar Singh, idem, 731 ; Madan {al v. Saiyed Muhammad, idem, 
476, followed. Lalu Bae v. Thakur Das, 2 A. L. J. R., 156, referred to 
by AIKMAN, J. 

SECOND APPEAL against the decree of H. Warburton, Esq., O.S., 
District Judge, Agra, affirming the decree of E. G. Hussey, 
Esg., ©. S., Assistant Collector, First class, Muttra. 

Suit for rent, under section 102, Act H of 1901 (Local). 


Defendant was an occupancy tenant. Plaintiff was son of 
defendant’s landlord. He took a usufructuary mortgage of the 
decupancy holding from defendant and then sublet it to him 


(9 


for a rent considerably in excess of the occupancy rent. He now. 


sued defendant for arrears of rent. Case Zoverned by the Agra 
Tenancy Act. Courts below dismissed suit. District Judge 
referred to Khiali Ram v. Najhu Lal, I. L. R., 15 All, 219, 
Brijmohan v. Algu, L L. R., 26 Atl, 78, and Bindeshur Lal v. 
Sadho, A. W. N., 1904, 132, and aid: — >» 


“Tn the present case, however the transaction is°governed by Act I of 
1901, and section 21 lays down clearly that the holding cannot be transferred 
eS, A. 106 of 1905. 


. ~ 


> 
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except by sublease uader the Act. Itis argued that the transaction can only 
be cancelled under section 31 at the instance of the landholder; but section 
31, while laying down the méthod in which the landholder can seek a remedy, 
camnot be said to validate the transaction as between the parties to whom that 
remedy is not open. The enant is not competent to transfer his holding, and 
the appellant who bases his suit on a transaction which the tenant was not 
competent to make, has no cause of action.” 


Plaintiff appealed. v, 

The case coming on before AIKMAN, J., sitting singly, was 
referred by his ohp to a Division Bench. 

Lakshmi Nardin (with him Kedar Nath), for the appellant, 
contended that the mortgage was only voidable, and not void, 
and referred to Agra’ Tenancy Act, section 31, and schedule IV, 
group (c), No. 18 ; also 

Lalu Ram v. Thakur Das, [1905] 2 A. L. J. R., 156. 

Bhagirath v. Hafie-ud-din, [1900] 4 O. W. N., 679. 

8. C. Banerji, for the respondent, contended that the trans- 
action was unlawful and void, and potior est conditio defendentis. 
He relied upon Agra Tenancy Act, sections 20, 21 ; Contract Act, 
section 23 ; and 

Banmali v. Bishesias Singh, [1006] 3 A. L. J. R., 731. 

Har Nandan Rai v. Nakcheddi Rai, [1906] 3 A. i J. R., 691, 693. 

Madan Lal v. Saiyid Muhammad Ali Nisar, [1906] 3 A. J. L. R., 476 


(affirmed on 13 Dec., 1906, L. P. A. No. 90 of 1906). 
Bhikham Singh v. Har Parshad, [1896] I. L. R., 19 AIL, 35. 


Lakshmi Narain heard in reply. 

0. A. V. 

The following judgments were delivered :— 

BaNneEnJI, J.—This appeal arises out of a suit brought by the 
appellant to recover from the respondent arrears of rent. The 
respondent is*an occupancy tenant. On the 21st of October, 
1902, he made a usufructuary mortgage of his occupancy holding 
to the plaintiff-appellant and then executed a kabuliat under- 
taking to pay rent for the mortgaged land. It is on the strength 
of this kabuliat that the present suit was brought. The suit 
was resisted upon the ground that under the provisions of the 
Agra Tenancy Act, No. I of 1901, the mortgage was void, and 
that the plaintiff haf no title to sue for rent. Both the Courts 
below have sustained this defence. The plaintiff appeals. 

It is c€ntended on his behalf that the mortgage made by the 
defendant-respondent is not absolutely void but is only voidable 
at the instance of the landlord, and that it is not open to the 
defendant to question its validity. In support of this contention 
reliance is placed upon the provisions tf section 31 of the Act. 
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Orv It is clear from the provisions of sections 20 and 21 that a 

1907. transfer of his holding or of any interest therein by an 

—— occupancy tenant is wholly forbidden except in the case ofa 
Rau Sarur 


i sub-lease as provided in the Act. The ee of the legislature 
Kisnen Lar., manifestly was to declare that certain rulings of this Court in 
K Binari, > which it was held that an occupancy tenant could mortgage lis 
. f right to occupy should no longer have any binding effect. The- 
‘tbufructuary mortgage in the present instance was therefore” 
void under the provisions of section 21. Itis true that section 
31 lays down that “ every sub-lease or other transfer mafe by a 
tenant in contravention of the provisions of the Act shall be 
‘voidable’”’, at the instance of the landholder, but it seems to 
me that the word ‘ voidable’ was used not in the sense in which 
that term is ordinarily; used in law, as distinguished from an 
agreement which is absolutely void, but in the sense that the 
transfer made in contravention of the provisions of section 21 
may be avoided by the landholder in the manner provided in 
the section. Itis also true that the Tenancy Act prescribes a 
limitation of one year, from the date of the transfer, for a suit 
for the cancellation of a transfer. But it may be that what the 
legislaturb contemplated was that in the case of a landholder he 
might accept and recognise the transfer, but if he wished to 
repudiate it, he must do so at an early date and bring his suit 
within one year of the transfer. That, however, does not rai&e 
the inference that as against the transferor or any other person 
the transfer shall be deemed to be binding after the expiry of 
one year and even when the landholder has not chosen to avoid 
it. Itis manifest from the scope of sections 20 and 21 that 
they were enacted in the interest as much of the tenant as of the 
landholder, and that the legislature thought it fit’ to absolutely 
forbid a transfer by an occupany tenant of his interests in his 
holding. That being so, if the mortgage in favour of the 
plaintiff be held to be valid, the object of the law would be 
defeated. As the agreement between the plaintiff and the 
defendant is of a nature, which, if permitted, would defeat the 
provisions of the Tenancy Act, it is unlawfulwithin the meaning 
of section 23 of the Contract Act and is void.”~The object of tlie 
suit brought by the plaintiff is to.enforee the mortgage made in 
his favour. If he were allowed tocarry out that obfect, the 
provisions of the law as enacted ip section 24 would be rendered 
nugatory. In Harnandan Rat v. Nakcheddi Rail), a usufruc- 
tuary mortgagee who brought a suit for possession, was held not 
Q) [1986] 3 A. L. J. R., 691. 
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oia to do so, ae section 20 of the Act “forbids the transfer Civit. 

oåthe interest held by an occupancy tenant except under circum- 1907. 

- stances which do not exist in this case.” Probably the learned ` “— 
$ Raw Sanur 


Judges meant to refer to section 21. In Banmali Pande v. 35 

Bisheshar Wngh(*), a usufructuary mortgagee of an occupancy ter. Lan. 

Z holding, whose mortgage was executed after the passing of the 

ancy Act, sued to redeem a prior mortgage. It was heft 

e mortgage under which the plaintiff claimed was invalid 
‘dnd unlawful, atd that he had acquired no right under it so as 
to entitle him to redeem the prior mortgage. I may also refer to 
the decision of our brother Rionarps in Madan Lal v. Saiyed 
Muhamad Ali Nasir(*), which was affirmed on appeal under 
section 10 of the Letters Patent on the 13th of December, 1906, 

_ and which was cited with approbation in the case of Banmali 
Pande v. Bisheshar Singh, referred to above. In my opinion the 
view taken by the Courts below is correct, and I would dismiss 
the appeal with costs. 

AIKMAN, J.—l am of the same opinion. On the 21st of Octo- Aikman, J. 
ber 1902, that is, after the date upon which the Agra Tenancy =o 
Act, 1901, came into force, the respondent, Kishun Lal, “and his 
brother, who were occupancy tenants, executed a usufructuary 
mortgage of their holding in favour of the plaintiff-appellant, ' 
Ram Sarup. He re-let the land to the respondent, Kishun Lal, l 
and now sues to recover the arrears of rent from Kishun Lal. | 
The Courts below have dismissed the claim of the plaintiff, and 
in my opinion they were quite right. The plaintiff is really 
asking the assistance of the Court to enforce an agreement, the 
consideration of which was unlawful and which is therefore void. 
In my opinion the Courts cannot give the plaintiff such assist- 
ance, <A transfer of an occupancy holding, such as that made 
in favour of the plaintiff, is clearly forbidden by the terms of 
the Tenancy Act. For the appellant reliance was placed on an 
expression in a judgment of my own in the case of Lalu Rah v. 
Thakur Das(*), where I said that it was “clear from section 31 
of the Act that a g&b-lease or an agreement to sublet made by a 
tenant in contravention of section 25 is not void but merely 
voidable at the suit of a lagd-holder.” This observation was 
unnecessary for the decision of the question then under considera- 
tion, as the sub-lease i in that.case was granted before the new 


Tenancy Act came into force. In the passage cited above, I am 
(2) [1906] 3 A. L. J. R., 731. 
(3) [1906] 3 A. L. J. R., 476. 


P, (4) [1905] 2 A. L. J. R., 156. 
4l 
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Orv. of opinion that I attached undue ian to the use of ‘the term 

1907. “voidable ” in section 31. I agree with my learned colleaggie 

— -in thinking that the expression was not intended to indicate that: : 
- Ram BRARUP 


aca a transfer in contravention of the Act was merely voidable Í, 

« Kinsa distinguished from void. The word ‘voidable’ was it seems to 
- me, used in the sense indicated by my learned colleague. “Le 

“greo in the order proposed. s 


By THE Court. —The appeal is dismissed with costs. 


„Aikman, J 


ri, 


8. 0. B. , dened dismissed. 





Ostia. * KEHRI AND OTHERS 


1907. versus ` ; $ 


Feb. 18, 19, 20, KING-EMPEROR.* 
21, 22 and 27. . : : i l 
March 23. Confession-—Retraction of confession—Bvidence Act (I of 1872), section 
30—Retracted confession of a co-aceused—evidence against persons joing 


Kyox, J me tried with the confessing accused. 
Riowagps, J.~ : . ; 
are Fer Knox, J.—A prisoner may be convicted on his own confession 


without any corroborating evidence, even when 4 confession is retracted. 
IfaJudge believes that that confession contains a true account of that 
prisoner’s connection with the crime, he is bound to act, so far as that 
prisoner is concerned on the confession which he believes to be true. 

Queen-Empress v. Maikulal, I. L. R., 20 4IL, 133, approved. 

The law does not anywhere forbid a Court in this country from conei- 
dering against persons tried jointly for the same offence a confession 
made by one of such persons affecting himself and the persons who were 
being tried jointly, when such confession has been subsequently with- 
drawn. To do so would be not to follow the law as it gtands in section 
30, Evidence Act, but to legislate. 

The dictum of Gants, O. J., in Empress v. Asootosh Ohuckerbutty, 
LL. R., 4 Cal, 483, at page 490, “A confession by prisoner A, which 
involves the guilt of prisoner B, is of itself, unsupported by other testi- 
mony, evidence of the weakest possible kind against B. It is ‘simply 
a statement of a third person, not made upon oath or affirmation, and 
: I am of opinion that no Court ought to convict prisoner B upon such 

evidence,” dissented from and not followed. e 

Per Ricwarps, J.—The meaning of the legislatl enactment in section 
30 of the Evidence Act that a confession may be taken into consideration 
by the Court is that the Court may*trggt the confession, in the circum- 
stances provided for by the section, as evidence, 

A conviction of an accused person, even on thé unsupported evidence 
of the confession of a co-accused would not be illegal” But in all cases the 
Court should approach the consideration of such evidence with the greatest 
caution and with at least she caution with which the Courts have always 


Or. A. No. 1 of 1907. y 


e 
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approached the epnsideration of the evidence ofan accomplice or an infor- | CRIMINAL. 
mer. If the Court*believes the confession it is not unlawful to convict. 1907 
è Dictum of Jaoxson, J., in Empress v. Ashootosh Ohuckerbutiy, I. L. R., TA 
4 Cal, 483, at page 491, dissented from. Kerni 
` CRIMINAL APPEAL agdħinst an order of H. J. Bett, Esq., O. S., ma Donin, 
: Sessions Judge of Aligarh. A ; 


- The facts of the case are as follows :—Two dead bodies were 

und in a solitary place in the Aligarh district. One Kebri was, 

ted of having murdered those two men who were subse- 
quently*discover@l to be Ghafur Bakhsh and Muhammad Ayub of 
Agra, Kehri was arrested and made a confession that he and 
two men, Kallan and Chandan, committed the murder at the 

` instigation of two brothers, Bansidhar and Kanhaia Lal, of Agra. 

. The confession was afterwards retracted, but the Sessions Judge 
acting upon that confession sentenced Kehri, Kanhaia Lal and 

“ Bansidhar to death. He held that the confession was admissible 
in evidence against the co-accused also. 





4 


Prisoners appealed. 


Kedar Nath for Bansidhar and Kanhaia Lal, appellants, 
contended that the conviction of his clients was not sustginable. 
There was only the confession of Kehri to connect the accused 
with the crime. The confession of a co-accused could not be 
treated as evidence of the facts stated in the confession. He 
referred to 


Queen-Hmpress v. Nirmal Das, [1900] L L. R., 22 AN, 445. 
Do. v. Khandia, [1890] I. L. R., 15 Bom., 66. 


Besides, the confession in question was retracted at a very early 
date, only 3 or 4 days after tho commitment of Kehri to the lock- 
up. A retracted confession of an accused person ought not to 

' carry weight against co-accused. He referred to 

Yasin v. King-Emperor, [1901] I. L. R., 28 Cal., 689. 

Further, the confession was made under very suspicious cir- 
< cumstances, and was entirely inadmissible in evidence. Section - 
F- 24 of the Evidence Act. E n w 

Kehri’s arrest at Agra by the Aligarh police was illegal. 
The Aligarh police{ġad no power to arrest a man in Agra. 

After arrest thénan should have been taken to the Agra Police 

.- Station, but was not. The infergnce is that Aligarh Police wanted 
Jv to keep the man if their potter to compel him to make a confes- 
sion. The whole chance of theiy getting any conviction rested on 
a confession being made, and they got it. Kehri said that he 
was compelled by torture and inducement to confess, this seemed 
probable enough. The Sub-Inspector who arrested Kehri took 
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him to Hathras. Why was he taken fo Er T at all, and 
not to Aligarh, to which place the Magistrate at Sera had 
sanctioned his removal? The relatives of Kehri who wae 


‘said to have been sent at his instance by the Police said to the 


Police Officer that he (Kebri) would make a confession if he 
were to get a pardon. The Police Officer did not say that he 
would not get a pardon, but raised hopes in him by saying that 
“Po had no power to grant a pardon, but the Court had Pa 
to do so, clearly implying that he will try to get pardo 
the Court. These circumstances showed that tie pan ae wag 
induced by a promise of pardon. l 
But supposing the confession was admissible, still it could — 
not take the place of evidence as against the other prisoners. 
Excepting the confession there was no evidence that Bansidhar 
and Kanhaia Lal instigated Kehri and others to commit the 


murder. 
Queen Empress v. Ramsaran, [1885] I. L. R., 8 AlL, 306. 


In this case the conviction was based on the confession of 
Kehri. Without the confession there was no basis for conviction. 


' Such a conviction was illegal. He referred to 


Empref af India v. Ashootosh Chuckerbutty, [1878] I. L. R., 4 Cal., 483. 

Empress of India v. Bhawani, [1878] I. L. R., 1 All, 664. 

Empress of India v. Ram Chand, [1878] I. L. R., 1 All, 675. 

Satya Chandra Mukerji, for Kehri.—The confession of Kehfi 
is the only evidence against him. It }as been retracted. The 
confession was retracted only within 4 or 5 days after it was 
made. There is a series of rulings of this as w: as other 
Courts, that when a confession is retracted, the evius.. gef. the 
case should be examined to see if the confession is borne out by' 
the evidence. There is absolutely no evidence fo show that 
the confession is true, on the other hand the independent 
evidence is inconsistent with the confession. The evidence of ” 
Antram, Balu and Pitu, gives the confession a lie direct. 

Before making the confession Kehri was for 2 days in police 
custody. The circumstances go strongly to show that the con- ' 
fession was not voluntary and free. The strgngest case in my 


favour is 
Queen-Empress v. Mahabir, [1895] I. L. R., 18 AN., 78. 


It is not necessary to prove that fhe. confession is false. It is 
enough if it is shown that the confession is suspicious. The 
evidence and the confession do nof tally in material particulars, 
Ryves, for the Crown. 
As against Kehri his own confession is sufficient for conviction, 
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Queen-Hmpress v. Mailyilal, [1897] I. L. R., 20 AIL; 133. -o o CRININAL. 
There are no circumstances of suspicion. The Sub-Inspector 3807. 

was bound to ask Kehri for any statement he might wish to =~ 


make, because the only evidence against him then in the know- ~ l ei 


ledge of the police was circumstantial. It might have been Kixgykure non, 
different if MShri had been named as one of the murderers, or u 
= there was any eye-witness who had deposed ‘I saw Kehry, 
it the murder,’ Kehri might”have been gble to clear himself” 
a onc& Kehri was an ‘Aheria,’ a criminal tribe, and he was 
nat for the first thane before the Court. 


[Rromarns, J.—What do you consider to be the reason that 
_induced him to confess ?] 

It was the hope of getting a pardon. I do not say that the 
Police had given him any hopes, but he expected that he would 
be pardoned, if he made a confession. 

The evidence of prosecution witnesses does not tally with 
Kehri’s confession. But the discrepancy is mainly as regards 
dates, which were elicited in cross-examination. Such discre- 
pancies might be disregarded. 


_- As against the other accused the confession is admissible as 
evidence. Without the confession the case for the prosecution 
breaks down. Such confession may be used in the same manner 
as‘any other evidence. 
The Empress v. Ashootosh, [4878] I. L. R., 4 Cal., 483. 
Tt has been enacted in section 133 of the Evidence Act that 
“~.a convictior |` not illegal if it is based on the testimony of an 
asco ‘The word testimony is wide enough to include a 
confession of a co-prisonér. 
Kedar N ath in reply. The word testimony in section 133 can- 
not be used to mean confession of a co-prisoner. An accomplice 
” when examined as a witness can be cross-examined, but nota . š 
co-prisoner, therefore a co-prisoner’s confession cannot be said to 
be testimony. 


Before the passing of the Evidence Act, a confession by one 
prisoner could not taken into consideration against another 
_ prisoner, but section 30 of the Evidence Act only made it 
permissikle to consider tha fatt of confession when weighing 
legal evidence against an accused person. 

In practice a cagviction on the evidence of an accomplice alone 
was not considered legal, and the legislature distinctly provided 
in section 133 of the Evidence Act thatesuch a conviction is not 
illegal. But the Legislature have failed to provide similarly in 

° 41 
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Caminat, the case of a conviction based on the confegsgon of a co-accused. 


- 1907. Such convictions were illegal before the Evidence Act came 
ea into force, and they continue to be illegal, and have been held 
HRI 


i to be so in several cases, A 
Kine Eugypon. Queen-Empress v. Nirmaldas, [1900] I. L. R., 22 AlL, 445. 

cy Empress of India v. Bhawani, [1878] I. L. R., 1 AlL, 664. a 
~ Queen-Empress v. Ashootosh Chuckerbutty, [1878] I. L. R., 4 Cal., 483. 

~> Besides this the lst proviso to section 165 of the Evidenge™ 
Act enacts that thé judgment must be based on facts pea 
by this Act to be relevant, and duly proved. gå confesefon of a 
co-prisoner though it may be taken into consideration against other 
prisoners is not declared relevant, and therefore cannot form - 
the basis of a judgment. In a very petty civil case an admission 
by one party, cannot be used against another party, if A were 
proved to have made the admission that he and B had borrowed 
5 Rs. from ©. This statement by A would be no evidence 
against B. Is it conceivable that the legislature meant that if 
A were to say ‘I and B have murdered C’ that this would be 
evidence against B, although at the trial A were to say that his 
statement was false ? 

Satya*Chandra Mukerji, in reply. 


2 


My case is much stronger than the case of 
Queen-Empress v. Mahabir, [1895] I. L. R., 18 All, 78. 
In that case the accused had made aconfession to a Magistrate 
under section 164, Oriminal Procedute Code. When brought 
before the Magistrate he repeated the confession, it was in the 
Sessions Court that the accused retracted his confesgion. Still 
the Court did not act upon that confession. In the p t case 
the confession was retracted long before Kehri was placed before 
the Magistrate who inquired into the case, by a petition sent to 
the Magistrate from the jail. Irefer to the remarks made by 
Srraigut, O. C. J., in the case of 
Queen-Hmpress v. Babulal, [1884] I. L. R., 6 All, 542, 
f The following judgments were delivered :— 
Knoz, J. Kyox, J.—This case has been submitted py the Sessions Court 
== of Aligarh for confirmation of sentence of death passed upon Kehri 
Aheria and two brothers, Bansidhar and Kanhaia Lal: we have 
also to consider appeals filed byeall,three conyicts and, all three 
are represented in Court by the same learned Counsel. The 
learned Judge has considered the case in a very long and elaborate 
judgment, and I do not propose to go into the facts at any great 
length, except as they kear upon the real issue which was raised 
in appeal before us, 


a 
a 
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The fact that Ghafar Bakheh, a ‘printer and naig at Agra, 
and his Manager, Muhammad Ayub, were murdered on the 13th 
of April, 1906, is not denied and is abundantly proved. The 
questions which I have really to consider are first, whether Kehri 
was or was mt one of the persons who murdered Ghafur Bakhsh 


201d Muhammad Ayub, (2) whether Bansidhar and Kanhaia Lal a 


emer or both of them instigated Kehri to commit the murder 
oe I think it well to'state at Once that the case 
before uX is one i$ which if we wWerp;to exclude from considera- 
tion the statement made by the convict Kehri and recorded by a 
Deputy Magistrate on the 12th: “of! June, 1906, no conviction 
could follow. The statement is corroborated by other evidence, 
‘but most certainly the facts discloséd by that evidence are not 
of themselves sufficient to support: a conviction. I therefore 
propose to state why after most: prolonged and careful consi- 
deration I am satisfied that that statement is a true and reliable 
statement. If that statement is: true, Kehri was one of the 
murderers, and Kanhaia Lal and Bansidhar instigated the 
murder. The statement made wag. however retracted on the 25th 
July, 1906. In the Court of Session and also before ug, Kehri 
says that he was forced to make—ilie statement under severe 
police pressure, and there is evidence-which shows that he was 
prepared to withdraw, if he did tiot-actually withdraw it as far 
back as the 16th and 17th of June.’ Mr. Satya Chandar, who 
confined himself to the case of Kehti; contended that as regards 
Kehri the confession was inadmissible. First, because it was 
made by Kehri while in police ‘custody and, secondly, because 
it was made by Kehri under distinct inducement offered him 
by the police to make it. Mr. Kedar Nath, who confined 
his arguments to the cases of Bansidhar and Kanhaia Lal, 
contended equally strongly that as against his clients the 
statement having been retracted could not be considered at 
all and even if it could be considered, it could not be 
proof of any facts against his clients and could only at the 
- utmost be used to Supplement evidence which in itself and 
by itself was sufficifhit to convict them of the offence charged. 
` There being no such evidenge on the record, to convict 
Bansidhar*and Kanhaia Laf upon the so-called confession 
of Kehri, would be illegal. 5 

I am fully congtious that the fact that the confession was 
retracted and that independently of it there is no evidence which 
would be sufficient to convict the accused “of the several offences 
with which they have been charged, makes it necessary to examine 
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é 
Carmina. the confession most carefully and to consider with equal care the 
1907. circumstances under which it was made. R 
—— I will consider first the two objections put forward on behalf 
Kemi of Kehri. ° 


-kme TireRor. The murders were committed on the 13th or 14thæApril, 1906. 

eae Kehri was not arrested until the 10th of June, 1906, and the 
—_'“" Nẹbonfession was placed on record just two days after his arrgst. 

I find that the arrést took placein Agra. The officer a 

ed him was a police officer from the district @# Aligarlf Upon 

his arrest he was not taken to the Agra police station though that 

station was within a few paces of the place of arrest, the officer- 

- who arrested him, produced him at once before a Magistrate of 

Agra, asked for a remand and stated that he wished to take the 

prisoner to appear before the Magistrate of Aligarh. On his 

way to Aligarh the train would pass Hathras and the prisoner 

was undoubtedly taken to Hathras police station on the 11th 

and not produced in the Aligarh Magistrate’s Court before the 

12th. 

Mr. Satya Chandar contended that the above procedure on 
the part*of the arresting officer (especially his acting without 
consulting the police at Agra and his breaking journey at 
Hathras) was irregular and being irregular, open to grave sus- 
picion. He also points to a passage in the evidence given*by 
Abdul Ghafur Khan, the arresting offieer, in which he says that 
when he arrested Kehri and got the remand, he wanted Kehri to 
make a statement. The evidence then continues as follows: “ He 
said that as the Inspector was investigating, he would make his 
statement to him. On the way to Hathras he asked me to send 
for his relatives. I did so. I reached Hathras with accused on 
llth June, at 2 r. m. The Inspector had not then arrived. He 
came during the night of the llth at 8 or 9 r. m. and I put 
accused before him next day. Neither I nor any of my subordi- 
fates ill-treated him.” 

He maintains that the proper inference to be drawn from this 
is that the police were betweeu the 10tly and the 12th using 
inducements to make Kehri confess, and thatthe statement made 
by Kehri on the 12th was male under this inducement. The 
probability is, he adds, that the itfducement was a ffromise of 
pardon. k . 

T have considered these arguments very cargfully. Ihave also 
taken into consideration the fact that the Magistrate who record- 
ed the statement appears to have recorded it after satisfying 
himself that Kehri was not making the statement under any 


4 
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inducement, threat 8r promise, and also the further fact that the 
prisoner has never up to the date of this appeal put forward the 
plea that he made the statement’under the influence of any in- 
ducement. Before thé Committing-Magistrate he denied having 
made any ghatement, and he added: details of vile torture to 
‘which both there and in the Court of Sessions he says he was 
jected by the police. i y 

ye no doubt that the police did send for his relatives and 

that he»was ovegpersuaded by his relatives or by the police or 
by both into making the statement which he did make on the 
-12th of June, but I am satisfied that he was not duped into it by 
a promise of pardon, and that what he stated about torture is 
absolutely untrue. I consider the record as made by the Deputy 
Magistrate and the evidence of Major Woodright as conclusive 
on this point. The probabilities, too, are against it. This is not 
the first time that Kehri has been under police arrest, he belongs 
to a class who are not ignorant of police methods, and I feel sure 
that if any inducement of pardon had been held out to Kehri he 
would on finding that the police were playing him false, have 
alluded to it on one of the several occasions on which h% subse- 

quently did make statements. 

I do not consider the confession open to the exception on the 
geound that it was made under inducement brought about by 
torture or by any other ixregularity. I fail to find this or any 
other misconduct on the part of the police. 

Coming to the statement itself (and I have examined it care- 
fully both with and without the aid of the Vakils who appeared 
for the convicts) I do not find in it traces of its being a manu- 
factured story» It is a very long and very clear statement. It 
is consistent throughout and Kehri most clearly takes upon him- 
self the responsibility of the murder of both the deceased. It 
is a statement which I consider so probable that I have no alter- 
native but to act upon it as being the truth, at any rate in what 
concerns Kehri, and I find myself asking the question—Is there 
any provision of lay which renders it inadmissible so far as 
Kehri is penne It is true that it was retracted but the very 
way in which it was retracted leads me to the conclusion that 
the retraeted statements axe fhe improbable and the original 
statement the probable statement. 

Giving full weaght to the datger of acting upon retracted con- 
fessions as I can find nothing in the law which says that they 
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cannot be used against the person who*makes them, I find my- ` 


self compelled to accept the statement made by Kehri as a true 
7 : 
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statement which convicts him of the META of which he is 
charged. Both the character of the confession and circumstanges 
under which it was taken indicate to my mind that the confes- 
sion was a voluntary confession when it was made and that when- 
Kebri says he and Kallan went and killed Ghafur and Muham- 
mad Ayub, he was telling the truth. A prisoner may be con- 
\Ficted on his own confession without any corroborating evide, 

and this Court has held that, even when a confession h een 
retracted, if a Judge believes that that confessn contaifis a true 
account of that prisoner’s connection with the crime, he is bound 
to act, so far as that prisoner is concerned on the confession 
which he believes to be true [Queen-Hmpress v. Maiku Lal, 
(*)]. I do not therefore propose to consider further in his case the 
corroborative evidence beyond saying that there is such evidence. 
I believe the confession, and this in itself makes it necessary to 
dismiss the appeal of Kehri. 

I next proceed to consider the case of the appellants, Kanhaia 
Lal and Bansidhar. 

Does the law anywhere forbid a Court in this country from con- 
siderin% at all against persons tried jointly for the same offence 
a confession made by one of such persons affecting himself and 
the persons who were being tried jointly, when such confession 
has been subsequently withdrawn? It appears to me that this 
is a limitation which does not exist inand would have to be 
introduced into the words used in section 30 of the Indian Evi- 
dence Act, 1872, and that to do so will be not to follow the law 
as it stands, but to legislate. By making the confession especial- 
ly where it is made under the protection of a Court the person 
who makes the confession has exposed himself to the pains and 
penalties prescribed for the offence and we have this guarantee 
quantum. valeat for the truth of the statement. It may be a weak 
guarantee but it is some guarantee, and I cannot agree that the 
retraction of the confession especially if that retraction bears on 
the face of it indieia of being false can still further weaken 
the value which attaches to it when it has qħce been made. If 
something said by the prisoner afterwards pis a Court upon 
enquiry and raises the suspicion ,that it is inadmissible as a 
confession that suspicion may prove*to be wel? founded*or may 
engender a doubt and make it safe to hokd that it is inadmis- 
sible and the fact that the prisoner made it togéther with all con- 
tained in it vanishes so to speak into “thin air,” and there is no 
longer any basis so far às the confession is concerned for infer- 

i (1) [1897] L L. R., 20 Al., 133. . E 
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ence of any kind. Å But if that something so said afterwards by 
the prisoner turns out to be false, we are thrown back upon the 


original conclusion that until the contrary is shown the confes- ` 


sion is prima facie voluntary and is admissible. Section 30 adds 
that under the circumstances set out in that section it may be 
taken into COnsideration against others, and I agree with what 
Garta, C. J., laid down in Empreses v. Ashootosh Chukerbuity(f, 

he says “I do not see in what other way it can be taken 
into CSnsideration than as evidence. There is no provision in 
the section by which the confession is to be receivable against 
one prisoner in any way, and against the other prisoner in another 
way. But although the section does, in my opinion, make the 
confession admissible in evidence against either prisoner, the 
weight which ought to be attached to such evidence and the 
question, whether taken by itself, it is sufficient in point of law 
to justify a conviction, is a question for the Judge who tries the 
case.” . 

He goes on to say “A confession by prisoner A, which involves 
the guilt of prisoner B, is of itself, unsupported by other testi- 
mony, evidence of the weakest possible kind against Bx It is 
simply a statement of a third person, not made upon oath or 
affirmation, and I am of opinion that no Court ought to convict 
prjsoner B upon such evidence.” T: 

I accept the first part of this statement as ‘a sound exposition 
of the law upon the point and one with which I am prepared to 
agree ; but with regard to the second portion and with the utmost 
respect to the eminent Judge who delivered it, I can only accept 
it with the reservation that it does not take into sufficient account 
. the sanction which such a statement has from first, the fact that 
the confessing prisoner has brought himself within the penalty of 
the law and from the further fact that the statement is made in 
the presence and hearing of the co-accused, and it is therefore 
too much to say that it is evidence of the weakest possible kind. «I 
go on to consider whether in the confession of Kehri there are 
any reasons evident upon the face of it which would disentitle 
that confession beið considered at all. Such a consideration 
would be the existence of malice on the part of Kehri towards 
either Kgnhaia Lalor Bansidhdt or against both, the existence of 
any ground for the inference that the police who conducted the 
investigation were wrongly interested in establishing a convic- 
tion against these men or either of them, any indication that 
Kehri was trying to save himself at their expense. I find no 

, (1) [1878] L L. R., 4 Oal, 483 at p. 490. 
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CuIMInal. trace of any ground for suspicions of this mie Kehri, if ac- 
1907. _ tuated by any motive, may reasonably be supposed to be actuated 
by motives friendly to his masters. There is a not a vestigé of 
any evil motive on the part of the police who conducted the in- 
Royo Esgenon vestigation and Kehriin his confession does not anywhere appear 
to attempt to save himself at their expense. He dées not attri- 
Knox, J. 
ae ute em any conduct which is on the face of it absurd or 
<wbute to th y duct which i the f f it absurd 
improbable. ` « 


= 
eet 


Is the confession supported by other indepdodent unempeach- 
able testimony in any particular point or points which affect 
Bansidhar and Kanhia Lal? [see Queen v. Mohesh Biswas(’*)]. I 
find that as regards Kanhaia Lal it is corroborated by such 
testimony in regard to motive on his part, in regard to the 
meeting between Bansidhar, Kanhaia Lal, Kallan, Kehri and 
Bhopal (vide testimony of Faiaz Husain) on the 12th of April. 
There is also the fact that Kanhaia Lal did go to the railway 
station on the 12th and on the 13th of April. I have examin- 
ed all the evidence bearing on this by and in the light of 
the criticism applied to it by Mr. Kedar Nath, and I find no 
diffictliy in accepting it. It is, I consider, both independent and 
unimpeachable. There is also the fact that he absconded. In 
the case of Bansidhar this evidence is not quite so strong and 
we have not the visit to the railway station. There is the pos- 
sibility that Kehri may have got into he habit of receiving the 
two partners as together and of the same mind in all trans- 
action and have thus been led to supposing that Bansidhar 
must have taken part in an affair of such magnitude affecting 
the business. This too may have affected the evidence of the 
other witnesses, notably that of Faiaz Husain.’ It is at least a 


weak doubt, but weak or strong, I am bound to and do give . 


him the benefit of it. 


I would accept the appeal of Bansidhar, set aside the convic- 
tion, find him not guilty of the offence with which he is charged 
and direct his immediate release. 

Considering then both the statement ey Kehri and the inde- 
pendent evidence by which it is corroborated, I consider it proved 
that Kanhaia Lal did abet the murder of Ghafur Bakhsh and of 
Muhammad Ayub on the 13th of April 1906, 

The murder was a deliberate and carefully planned murdc-,'> | 
which there are no extenuating circumstances and there can w 
only one sentence. < 

(2) W.R., 19 Crim. R., 16. 


t 
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I would dismiss the appeals of Kebri and Kanhnuia Lal, confirm 
the convictions and sentences and direct that the latter be carri- 
ed out according to law. 

Riowarps J.—Bansidhar and Kanhaia Lal are: brothers and 
carried on tle business of printers, booksellers and publishers 
at Agra. x 

alt is alleged that Bansidhar and Kanhaia Lal instigated the 
appellant Kehri and a man named Chandan, Aherias by caste, to 
murder 6ne Ghafdr Bakhsh. Ghafur Baksh carried on the same 
business in Agra as the appellants Bansidhar and Kanhaiya Lal. 
The case for the prosecution is that intense enmity sprung up 
between Bansidhar and Kanhaia Lal on the one side and Ghafur 
Bakhsh on the other. As the result of this enmity, Bansidhar 
and Kanhaia Lal determined to get rid of Ghafur Baksh, and 
conspired with Kehri and Chandan for his murder. In pursu- 
ance of this conspiracy, Ghafur Bakhsh and his manager, 
Muhammad Ayub, were decoyed to a jungle near a place called 
Pora and then brutally murdered by Chandan, Kehri, and two 
other persons. It is not alleged that Bansidhar or Kgnhaia 
Lal took any part in the actual murder. Notwithstanding the 
very able way in which each division of the evidence has been 
criticised by Mr. Kedar Nath, I have no doubt that great bitter- 
negs due to trade rivalry did exist between Bansidhar and 
Kanhaia Lal and the deceased Ghafur Bakhsh. The evidence 
on this point has been fully dealt with by the learned Sessions 
Judge, and I deem it unnecessary to refer to this part of the 
evidence in detail. On the 14th of April, 1906, the dead 
bodies of two men were found near the Railway line in the 
vicinity of a village called Ahan. There can be no doubt 
whatever that the corpses were the corpses of Ghafut Bakhsh 
and Muhammad Ayub. It was not known whose the bodies 
were at the time, but they were photographed and subse- 
quently recognised. Whoever were the culprits, there is also 
no doubt that Ghafur Bakhsh and Muhammad Ayub were 
brutally murdered. à false story was invented tbat a printing 
press which belongéd to a man, named Tota Ram, was for 
sale, and by means of this story Ghafur Bakhsk and Muhammad 
Ayub wer decoyed’ to the place where they met their death. 
The deceased left their homes, at Agra to go to Pora to 
n@Motiate for the Purchase of the printing press. This is all 
clearly proved. The question remains, whether the guilt of 
all or any of the appellants is established. Kehri made a 
confession “shortly after his arrest. He was in the employ- 
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Oxiutwal. ment of Bansidhar and Kanhaia Lal adl his confession 
1907. he states that his employers, Bansidahr and Kanhaia al, 
asked him to get a man to kill Ghafur Bakhsh, that he went 
Kenni to his own village, a place called Ramnagar, about 6 miles from 


Eara en the spot where the bodies were afterwards discovereg.and brought 
strom thence his uncle Chandan, that he produced Chandan 
“before Bansidhar and Kanhaia Lal in Agra, thatghe false story,of 
the printing press ‘and sale was then concocted and that even- 
tually Ghafur Bakhsh and Muhammad Ayub ofthe 13theof April, 
1906, went from. Agra to Pora by train and thence to the jungle 
where they were murdered by Chandan himself and two other 
persons, one named Kallan and the other Kundan. He says 
that subsequently in his presence Kanhaia Lal paid Chandan 
seven sovereigns of 15 rupees for what he had done and pro- 
mised to pay him more when the whole thing was hushed up. 
In this confession Kehri does not say specifically who it was 
who asked him to get a man to kill Ghafur Bakhsh. His words 
are “Bansi Dhar and Kanhaia Lal told me in their press that 
I shold bring a man to murder Ghafur.” There is no doubt 
but thdt Kehri intended by his confession to implicate both 
Bansidhar and Kanhaia Lal, but he only attributes separate and 
and distinct action to Kanhaia Lal who he says went to the 
Railway Station on two occasions, first, on the 12th April, 
and secondly, on the 13th, evidently to see that the deceased 
actually started on their fatal journey. He also alleges that 
Kanhaia Lal paid Chandan his reward as also a sum of 1 rupee 
and 4 rupees to Kehri and Kallan, respectively. He makes no 
similar allegation against Bansidhar. Apart from the confession 
of Kehri the direct evidence against Bansidhár and Kanhaia 
Lal is not very strong. A motive, no doubt, is established, - 
and the false story which induced the deceased to leave Agra 
and go to Pora was just such a story as might be invented by 
Bansidhar and Kanhaia Lal. They knew that Ghafur Bakhsh 
would be a likely and willing purchaser for a printing press of 
the description supposed to be on sale. Bansidhar and Kanhaia 
Lal are much more likely to have concoctecsuch a story than 
the Aherias Kehri or Chanday. Some weight but not undue 
weight must be given to the fatt, that While it is proved that 
enmity existed between appellants Bansidhar and Kanhaia Lal 
and Ghefur, it is not suggested that eithertf the deceased ad 
any other enemies in the world. The learned Government 
Advocate has admitted, as he was bound to admit, that unless 
the confession af Kehri could be considered; the: case for the 
e 


Richards, J. 
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prosecution must få. Without the confession of Kehri the evi- 
dence against all the accused is quite insufficient. This being 
80, "it will be well now to consider whether or not we ought to 
admit this confession.’ I feel that this consideration is the most 
important pagt of the whole case. 
Kehri was arrested on the 10th June. His confession was, 
" recorded in accordance with law by a Magistrate on the 12th Junery 
On the 16th or\17th of the same month he placed a petition in 
the hands of the Suthorities in which he complained that he had 
been tortured by the police with a view to his making a state- 
ment, On the 25th July, Kehri denied that he bad made any 
statement to the Deputy Magistrate or that he had ever been 
before him and he alleged cruel ill-treatment against the police. 
In the examination at the trial, Kehri still denies that he ever 
made the confession before the Magistrate and he repeats his 
allegations of torture against the police. 

On the 15th of June, Kallan was arrested, and on the 14th he 
was placed in the same lock-up as Kehri. Kallan was a fellow- 
servant with Kehri in Bansidhar and Kanhaia Lal's employment. 
I find that there is no truth in the allegations of cruelty måde by 
Kehri. He made no complaint to the Deputy Magistrate when 
he made his confession on the 12th June. He made no complaint 
when he was admitted to jail on the evening of June 12th, nor on 
the morning of the 13th when Major Woodwright saw bim. He did 
complain on the 16th or 17th, and Major Woodwright then exa- 
mined him but found nothing that would corroborate his story. 
Kehri’s denials that be made the confession at all to the Deputy 
Magistrate and that he was brought before him are obviously 
false. JI agree*with the learned Judge that Kehri’s petition and 
retraction may probably be traced to the fact that Kallan, his 
fellow-servant, was placed with him in the same lock-up on June 
14th. It is then contended on behalf of the accused that the 
confession appears by .the evidence to have been caused by tHe 
inducements or promises of the police. Kehri himself never 
alleged that it was. 4At the same time we would reject the con- 
fession if we found-ebything to show that any promise or induce- 
ment was held out to him. Thg Vakils for the accused strongly 
urge us ¢o consider on this point the evidence of Abdul Ghaffar 
Khan and Muhammag Ishaq Khan. The former said, “ When 
I arrested Kehri shd got a remand in Agra on the 10th, I want- 
ed him to make a statement. He said that as the inspector was 
investigating he would make his statemént to him. On the way 
-to Hathras ha asked me to send for his relatives. I did so.” 
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CRININAL. Muhammad Ishaq Khan says: “It was Aas 12th June I 
1907. learned that Kebri wished to make a statement. Two of his 
oe friends were there and they said he would tell the truth if*he 

BRI 


es were promised a pardon. I said I could make no promise and 
“feec-ExPenor. that if accused wished to make a statement he could. I told him 
; that power to pardon rested with the Court.” we 
Richards, J. + : ` P 
oe ~ It is urged that we ought to draw the inference from this that “ 
the Sub-Inspector of Hathras was holding out tf Kehri a promise 
of pardon and the confession wrongly obtained and therefore 
irrelevant under section 24 of the Evidence Act. The Govern- 
ment Advocate, on the other hand, contends that no such infer- 
ence should be drawn, that the Sub-Inspector was quite justified 
in asking a man whom he had arrested to make a statement. He 
did not ask him to make an untrue statement or any particular 
statement and he made uo promise and that Muhammad express- 
ly states that he told Kehri’s friends that he coul' not promise 
a pardon. The Government Advocate further points out that it 
is not any statement made by Kehri to the police that is offered 
in evidence but the confession made to the Deputy Magistrate 
after Rebri had expressly stated to the Magistrate that he made 
his confession of his own free will without any inducement, threat 
or promise. 

The confession was taken in accordance with law: theree is 
nothing whatever in the confession itsglf to show that Kehri was 
making it on account of any promise. After most careful and 
anxious consideration I have come to the conclusion that there 
is nothing in the confession or the evidence to “make it appear” 
to us that the making of Kehri’s confession was caused by any 
inducement, threat or promise. This being so, the confession is 
relevant and must be taken into consideration not only as against 
Kehri but also against Bansidhar and Kanhaia Lal. Later on 
I will deal with the question how the confession ought to be con- 
fidered with regard to each of the appellants. The case for the 
‘prosecution is that the false story about the press was told to 
Ghafur by Chandan, the uncle of Kehri. Kehri in his confession 
says that it was Chandan who told the stdry. The evidence of 
Riaz Bakhsh and Faiyaz Husain is that a stranger who gave his 
name as Bhopal came and told the-story to Ghafur. dhe prose- 
cution of course say that the man who callgd himself Bhopal was 
Chandan. There is some discrepancy between the evidence 
of these two witnesses, and the confession of Kehri; Kehri says 
that Chandan came to? Agra, had an interview with Ghafur, 

went away for three days and then returned, and after two 
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or three days’ sta in Agra took away the deceased. Both 
Riaz Bakhsh. and Faiyaz Husain only speak of Bhopal com- 
ing*on the 12th and 13th. Faiyaz Husain says he did not 
come before. The twoedifferent accounts are not irreconcilable 
because Bhopal might have come on the occasion mentioned by 
Kehri withow® either Riaz Bakhsh or Fiyaz Husain knowing of 
it. The point is only important as a test of the validity ois 
Kehri’s confessidh, because I have not the slightest doubt apart” 
altogether from \he confession that a false story about the press 
was told to Ghafur by a strange man who called himself Bhopal. 
We will now consider whether the prosecution have proved the 
identity of Chandan. The prosecution rely first on the descrip- 
tion given from the first of the stranger who gave the name 
Bhopal, this coincides with the description of Chandan. Then 
comes the evidence that Kebri visited Chandan at their village 
Ramnagar, that they left the village together and there is strong 
evidence that Chandan was seen in Agra about the 12th or 13th 
of April. It is also proved that when Chandan returned to 
Ramnagar he had money and was able to redeem-ornaments and 
purchase grain ; lastly, there is the undoubted fact that Ghandan 
has absconded. If we believe the confession of Kehri we can 
have no doubt that Chandan.and the man who gave his name 
as, Bhopal were one and the same person. Kehri in his confes- 
sion never mentions the name Bhopal. This does not at all show 
that the men were the same, perhaps rather the contrary. If how- 
ever the confession was false and suggested by the police, it is 
hard to believe that Kehri would not have said that the mur- 
derer was Bhopal or that Chandan had given the name Bhopal. 
There is another discrepancy in the details of the story told by 
Kehri and by some of the witnesses for the prosecution. Kehri 
says (apparently speaking of the visit to the Railway Station on the 
12th when the train was missed), “ When we were going to the 
Station, Ghafur met an old man and Ghafur had told him to tell his 
son to send paper cover to the Station”. There issome inaccuracy 
about the translation it would seem that what Kehri said was that 
Chandan had told Kémhaia Lal that Ghafur had met the old man. 
This is much more probable because of course Kehri was not going 
to the Stgtion with,Chandan and Ghafur. Nevertheless the inci- 
dent of meeting the old man and sending for the paper cover is 
represented as haying taken place on the 12th and not on the 13th 
by him. Khwaja Bakhsh distinctly says that the incident took 
place on the 13th, and Ataullah makes it quite clear that the 
incident if it happened at all happened on the 13th, 
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ORININAL. It may be that Kehri made a mistake in l® confession about 
1907. the day in which this happened. It is also possible that the 
aed Deputy Magistrate in recording the long statement mistbok 
Keart 


p Kehri’s meaning. The discrepancy certainly exists and has not 
Kina-Eupenor. been explained. Male Khan who is alleged to be the old man 
estima 7, whom Ghafur met says that Ghafur did ask him fo tell his son 
eae! sto send his prayer book and that he did so. He does not men- 
“tion the date. This witness was considered afvery hostile wit- 
ness by the prosecution ; he denied the rest of $ statement he 
made before the Committing Magistrate and his prosecution for 
false evidence has been ordered. There is also some discrepancy 
as to the dates of Chandan’s departure and return to his village 
Ramnagar. This uncertainty as to dates is almost universal in 
this country so much so that one might almost suspect a case 
when the dates fitted in too well. The question is—do the several 
discrepancies I have mentioned cast such suspicion on the con- 
fession of Kehri as to make me disbelieve it or at any rate feel 
that I ought not to act on it ? 

The circumstances mentioned in the confession could not 
possihly have been invented by the police. Kebri was on the 
best of terms with his employers, Bansidhar and Kanhaiya Lal. 
There is not the smallest reason why he should have implicated 
them unless he was compelled to do so by the police. Mr. Kedar 
Nath has told us that he was employed by Bansidhar and 
Kanhaia Lal to defend Kallan, and the petition of appeal of Kehri 

. is signed by Mr. Kedar Nath as well as Mr. Satya Chandra. The 
confession of Kehri in part is corroborated by direct evidence, 
some of it absolutely uncontroverted ; it is also corroborated by 
certain facts and circumstances. After careful eonsideration I 
have come to the conclusion that the confession of Kehri is sub- 
stantially true. The next question is how far it can or ought to 
be used against the several accused? Kehri confessed himself 

. to be one of the actual murderers of Ghafur Bakhsh and 

mmad Ayub ; his confession affected the other accused who 
were being tried for the same offence ; and section 30 of the Evi- 
dence Act enacts that such a confession “tnder such circum- 
stances may be taken into consideration against the person who 
makes the confession and his co-Accnsed. Saction 3 ofthe Evi- 
dence Act explains or defines the expression “proved” as follows— 
“ A fact is said to be proved when after considering the matters 
before it the Court either believes it to exist or considers its 
existence so probable that a prudent man ought under the cir- 
cumstances of the particular case to act upon thg supposition 
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that it exists.” I ree with the Full Bench decision of the Ceuma. 
Empress v. Ashootosh Chuckerbutty and .others(1) that the mean- 1907. 
ing of the legislative enactment in section 30 of the Evidence Act, — 

that a confession may Be taken into consideration by the Court, oor 
amounts to an enactment that the Court may treat the confes- Kinc-Eapzngp « 
sion in the circumstances provided for by the section as evidence. 


ë > ; Š R Richards, J. 
The weight to § given to such evidence and the way in which}. sai 





the Court ought } scrutinize such evidencesis another matter 
depending upon “he particular circumstances of every case, but 
in all cases the Court should approach the consideration of such 
evidence with, the greatest caution and with at least the caution 
with which the Courts have always approached the consideration. 
of the evidence of an accomplice or informer. In the end it seems 
to me, that the question which the Court must ask itself is, do we 
believe the confession? It is urged on behalf of the appellants 2 
and 3 that ifthe Court were to believe all the evidence that has 
- been given against these appellants other than the confession of 
Kehri that they could not be convicted, and that this being the 
case, the confession of Kehri cannot be used to supply the miss- 
ing links in the chain of the evidence and a passaggetn the 
judgment of Jackson, J., in the case I have just referred 
to, is quoted in support. The learned Judge says at page 
491 of the report, “In my opinion the confession spoken 
of in section 30 of the, Evidence Act, to put the intention 
of the legislature into a common English legal phrase, is evidence, 
sui but I think at the same time it is not singly sufficient 
to support a conviction, that is to say, an accused person other 
than he who has confessed cannot lawfully be convicted upon 
such confession alone, nor in my opinion ought he to be convicted 
on the ground of such confession corroborated by circumstantial 
evidence unless the circumstances constituting corroboration 
would, if believed to exist themselves, support a conviction.” 


Now, in the present case if we believe the evidence, it $s a 
proved that appellants 2 and 3 had a motive for getting rid of 
the deceased. It ig proved that the deceased was murdered 
by a person in theif employment with the assistance of other 
persons, it is proved that the employee was on the best of terms 
with his employers*and thatthe had any quarrel with the deceas- 
ed other than the quarrel of his employers is not suggested. 
It is proved that ¢he murder was committed for a reward. given 
to the murderers as the wage for the act, and there is evidence 
that one of the murderers (not the empl8yee) was seen with the 
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CRIMINAL. two appellants shortly before the murder w&s committed. ` Now 
1907. I think it must be admitted that all these facts, even if belieyed,. ` 
Bor would not warrant the conviction of the appellants 2 and 3.7 
BI 


s The missing link in the chain of the vidence is that there is , 
+ Kjnc-Exezrozn. apart from the confession, no evidence to show that the 
Richards. J. 3 appellants 2 and 3 oreither of them instigated the servant or 
——’ “any one else to commit the murder, nor is there any evidence 
to show that the reward which was paid tapi murder was > 
paid by the appellants 2 or 3 or either of them. eCan the 
missing links be supplied by the consideration of, or as I prefer 
to call it, the evidence of the confession of Kehri? This High 
Court has decided that an accused person can be convicted on 
the unsupported evidence of an approver. Ican imagine many 
cases in which it would be impossible for the Court to disbelieve’ 
a confession, and I can see no reason why a Court could 
not legally convict an accused person on the unsupported 
evidence afforded by the confession of a co-accused. At the 
same time I think that it is very seldom that a Court would or 
ought to convict on the unsupported evidence afforded by the 
conféasion of a co-accused or the evidence given by an accom- , ` 
plice. At the same time I cannot agree with the dictum of 
JAOKSON, J., in so far as he says in the passage quoted that 
such a conviction would be unlawful. 
As I have already said, I believ® that the confession of 
Kehri is substantially true. Taken as a whole it is amply 
corroborated by the other evidence in the case. A motive hag 
been proved against Bansidhar and Kanhaia Lal, and Kehri, 
their servant, has confessed to having taken part in the actual 
murder. I feel thatI am bound to act on the confession. I 
have already pointed out that the evidence against Bansidhar 
is not the same as against Kanhaia Lal. I have very little 
doubt that he knew of and approved of the murder, but I do 
. xot think that it would be safe to convict him. I would there- 
fore dismiss the appeals of Kehri and Kanhaia Lal and acquit 
Bansidhar. a 
By tax Court.—The appeal of Bansidhar is admitted. The 
conviction and sentence in his oase are set aside. The appeals 
of Kehri and Kanhaia Lal are dismissed, the convictions and 
sentences are confirmed, and we direct that the latter be carried 
out according to law. 
K. N. Appeals of Kanhaia Lal and Kehri dismissed. 
Bansidhar’s appeal allowed. A 
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oad OY GOPAL MUKERJI AND OTHERS 


versus 


PREN MAHISHI DEVI AND OTHERS., a 


Hindu Law—Wid&o, alienation by—Void or voidablee—Limitation Act (XV 
of 1877), Sch. I ores: 91, 141—setting aside a lease—claim for possession, 
A Hindu widow is not a tenant for life, but is owner of her husband’s 
property subject to certain restrictions on alienation and subject to its 
devolving upon her husband’s heirs upon her death. Her alienation is not 
absolutely void, but it is voidable at the election of the reversionary heir. 
A widow executed an tjara for sixty years in 1863 and died in 1893. 
The reversioners thereupon brought this suit for a declaration that the 
ijara had become inoperative and for khas possession of the property. 
Held that there was nothing for the Court either to set aside or cancel as 
a condition precedent to the right of action of the reversionary heirs, 
Held therefore that article 141, and not article 91, Schedule I, governed 
the suit, and the plaintiffs could recover possession without having the 
lease set aside. 
Sheo Shankar v. Ram Sewak, I. L. R., 24 Oal., 77, and Modhy Sudan v. 
Rooke, L. R., 24 I. A., 164, referred to. 
Appeal from a judgment of the High Court of Judicature at 


Fost William in Bengal, reported in 7 ©. W. N., 864. 

L. DeGruyther, for the appellants. 

Levett, K. C. (with him W. Saunderson), for the respondents. 

The judgment of their Lordships was delivered by 

Lorp Davey.—The only question on this appeal is whether 
the suit out of which it arises is barred by limitation. The 
appellants (plaintiffs in the suit) are four of the reversionary 
heirs of one Chandra Bhusan Mukerji, who died childless so 
long ago as the year 1832. He was succeeded by his widow 
Soyamoni Devi, who died on the 21st October, 1893. The 
principal defendants to the suit or their successors in title, being 
respondents 1 to 68, are in possession of the property in suit 
and claim to be entitled thereto either directly or by derivative 
titles under an tjara, or lease, of the whole of Chandra Bhusan’s 
property. for a term of sixty years, executed by Soyamoni on the 
7th Septeftber, 1868. The dther defendants or their successors 
in title, being the last three respondents, are the other rever- 
sionary heirs, whd* have not joined the appellants as plaintiffs, 
By their-plaint the. appellants prayed a declaration that the z ijara 
in question, and the Tights subordiiats thereto mentioned in 

. ~ 43° 
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Pery Covxom. the plaint, have become inoperative as agast the appellants 
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since Soyamoni’s death, and for kkas possession of the disputed 
properties with mesne profits. 

The Subordinate Judge, on the trial of certain preliminary 
issues, held, on the authority of Sheo Shankar Gir v. Ram 
Shewak Chaudhri('), that article 91 of schedule 2 > the Indian 


Limitation Act had no application to the present suit, and that 


it was governed by the twelve years’ limitatiof prescribed by 
articles 140 and 141. No limitation therefowb applieg to the 
suit, and he found the issue as to limitation in the appellants’ 
favour. At the subsequent trial of the other issues on their 
merits the Subordinate Judge’s judgment was in favour of the 
appellants, except as to certain defendants, and he made a decree, 
dated the 28th November, 1898, in accordance with his findings. 

No less than six appeals against the decree of the Subordinate 
Judge were presented to the High Court of Calcutta, and on 
the hearing of the appeals the Court reversed the finding of the 
Subordinate Judge on the preliminary point as to limitation, 
holding that article 91 was applicable to the case and that 
conse¢agntly the suit was barred, and must be dismissed with 
costs. 

By article 91 of schedule 2 to the Limitation Act, the period 
of limitation for a suit “to cancel or set aside an instrument wot 
otherwise provided for” is “three years from the time when 
the facts entitling the plaintiff to have the instrament cancelled 
or set aside become known to him.” By article 141 it is pre- 
scribed that in a suit for possession of immoveable property on 
the death of a Hindu female, the period of limitation is twelve 
years from the female’s death. 7 

The learned Chief Justice in his judgment observes that the 
Court had first to consider whether the lease in question was 
void or voidable, and that this was set at rest by this Board in 
the case of Madhu Sudan Singh v. Rooke(*). The learned Judge 
quoted from the judgment delivered by Sir Riowarp Covos, the 


following words :— 
“Tn considering their effect it must be observed tă the putni was not void, 
it was only voidable ; the Raja might elect to assent to it and treat it as valid. 

Its validity depended on the circumstanges in which it was made. The learned 

Judges of the High Court appear to have faflen into thè error of Treating the 

as if it absolutely came to an end at the death of the widow.” 

The Chief Justice subsequently observes ¢not with perfect 

accuracy) that in the case before the Court the plaintiffs expressly 

(1) [2896] I. L. R., 24 Cal., 77. 

(2) [1897] L. R., 24 I A., 164. 
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„asked to have’ thesjara lease set aside, and cannot recover pos- Priv Covnoi. 


session unless it is set aside. From the authorities which had 1907. 
bæn cited by him, he says, it would appear that if the plaintiffs = 


can recover possessiow without setting aside the lease, then article B ete 


141 would apply and not article 91, but if they cannot so succeed v. f 
without gettfhg rid of the lease, then the case would fall within Knisuxa 

$ Manisa Degi. 
article 91. at. 

Their Lorastips think that the learned Cleief Justice correctly 
staved the quest¥n in the words last quoted. But they differ 
from the learned Judge as to the answer to be given to the 
question so put, and they think that it is not answered by merely 
saying that the ijara was voidable only and not void. In the 
case before this Board cited by the learned Judge the question 
was whether the acceptance of rent payable under the putni and 
other circumstances afforded evidence of an election by the 
Raja to confirm the putni and treat it as valid. If it was ipso 
` facto void it could not of course be confirmed, and the 
acceptance of rent would be evidence only of the creation 
of a new tenancy. A Hindu widow is not a tenant for life, 
but’ is owner of her husband’s property subject té-certain 
restrictions on alienation and subject to its devolving upon 
her husband’s heirs upon her death. But she may alienate 
it subject to certain conditions being complied with. Her aliena- 
tion is not, therefore, absolutely void, but it is prima facie 
voidable at the election of the reversionary heir. He may think 
fit to affirm it, or he may at his pleasure treat it as a nullity 
without the intervention of any Court, and he shows his election 
to do the latter by commencing an action to recover possession 
of the property. There is, in fact, nothing for the Court either 
to set aside or cancel as a condition precedent to tbe right of 
action of the reversionary heir. It is true that the appellants 
prayed by their plaint a declaration that the ijara was inoperative 
as against them, as leading up to their prayer for delivery to ~ 
them of khas possession. But it was not necessary for them 
to do so, and they ntight have merely claimed possession, leaving 
it to the defendants to plead and (if they could) prove the cir- 
cumstances which they relied on for showing that the ijara or 
any der#ative de&lings with the property were not in fact 
voidable, but were binding on the reversionary heirs. 

Their Lordships are of opinion that the article in the Schedule 
to the Limitation Act applicable to this case is article 141; and 
the suit is not therefore barred, and that it should therefore be 
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sent back to the High Court to inquire into end decide the other 
points mentioned by Counsel for the respondents. 

The High Court made altogether five decrees, all dated “the 
16th June, 1903, on the appeals before et. In appeal No. 71 
of 1899, by the present appellants, the appeal was dismissed 
with costs except as to defendants-respondents Nbs. 18 to 24, 


“obtained a decree to that effect on the 2nd Jung 1903. By the 
other four decrees the suit was dismissed @vith cogts. The 
sixth appeal, No. 175, by defendant No. 5, is also stated to 
have been compromised. 

Their Lordships will therefore humbly advise His Majesty 
that the decree of the High Court, dated the 16th June, 1903, 
in appeal No. 71 of 1899, be reversed except as to defendants- 
respondents Nos. 18 to 24, both inclusive, therein mentioned, 
and that the four other decrees of the High Court of the same 
date also be reversed, and the finding of the Subordinate Judge 
on the third issue as to limitation be affirmed, and with this 
direction the cause be remitted to the High Court to proceed 
with ag consideration of the appeals to that Court from the 
decree of the Subordinate Judge, dated the 28th November, 
1893, other than such as have been compromised. The respon- 
dents other than those with whom compromises have been magle 
as aforesaid, and respondent No. 59 who is dead and whose 
representative is not a party to the record, and except such as 
are pro formd defendants only, will pay the costs of this 
appeal. 

Their Lordships must again express their regret at the bulk 
of the papers included in the record which are for the most 
part absolutely irrelevant to the only question raised by the 
appeal. As, however, there is nothing in the record to show 
that the respondents objected to the inclusion of any of these 
papers, their Lordships cannot deprive the appellants of any 
part of their costs. 

Solicitors for appellants.—Saunderson, Athins, Lee and Eddie. 

Solicitors for respondents.—D owner and Rohnson. 

Appeal allowed. 
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“both inclusive, who had entered into a nf. 108. and had 
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x SADAGOPA CHARIAR AND OTHERS 
versus 


a wa 
A. RAMA RAO AND OTHERS, “~~ 


Res judicata blic processions—right to take an idol in—decision in 
former suit against some members of the same community— prohibition 
to take out processions—no res judicata. 

In 1828 certain members of the V community brought a suit and 
obtained a decree against the T community prohibiting them to worship 
an idol in public and to take it out in procession in the streets of the 
village. The streets were subsequently vested in the Local Board. 
Some members of the V community now brought this suit for an injunc- 
tion prohibiting the T community from worshipping or taking out tlie 
idol in procession in the streets. Held the streets being public streets, the 
T community as members of the public had a right to take out their idol 
in procéssions. Held further that the suit of 1828 was not a representative 
suit binding property or designed or framed for the purpose of binding for 
all time thé T community. It was a suit against the wrongdoeig in their 
individual capacity and the decision on that suit did not operate as res 
judicata, to the decision of that issue in this suit. 

SPEoIAL APPEAL against the decision of the High Court at 
Madras. Tor l ; 

A. Gohen, K. C., and I}. DeGruyther, for the appellants. 

G. E. A. Ross, for the respondents. 

The judgment of their Lordships was delivered by 

Lorp MaoNagaTen.—This is an appeal froth a judgment and 
decree of the High Court at Madras, affirming the decision of the 
District Judge of South Arcot which dismisséd the appeéllatits’ 
suit with costs. 

The High Oowrt. refused leave to appeal on thé ground that 
the matter in dispute was below thë äppealable value. Special 
leave, however, was granted on the répresértation that the 
appeal raised questions of law of general importance totiching 
thé rights of relig®us bodies in India in regard tb public 
processions, and the right of oti réligiousy body to prevent 4 
rival séct_and an alien deity frém invading precincts apparéntly 
public; But devoted or appropriatéd from time immemorial to 
the observance ofits‘own peculiar ritud] dnd worship; dnd at 
the same time involved the consideration of the effect of previous 
decisions on similar questions bétween ineriibers of different 
seets of dno and the same community. 


388 


Privy COUNOIL. 


j907. 
— 


March 2. 


Lord 
MAONAGHTEN, 
Sir ANDREW 

ScosLe. 
SIR ARTHUR 

WILson. 


et 





B34 


Privy Oovunotn 


oe) 


1907. 
Seye 
RADAGOPA 
CHARIAB 


v 
` A. Rama™Rao. 


Lord Masnagh- 
ten, 


PRIVY COUNCIL. [ALJIR 


The suit was the outcome of a long-staading feud between 
Vadagalais and Tengalais—two sects of Vaishnava Brahmins 
residing in the village of Tiruvendipuram in the District of 
South Arcot. The village contains an anaent Vaishnava Temple 
dedicated to Devanayaka Swami. Annexed to it is the shrine 
of a saint named Vedanta Desika, who is held in g#at veneration 
oy the Vadagalais. The Tengalais, on the other hand, worship 
‘a saint said to belopg to more modern times of called Manavala 
Mahamuni. In 1807 a number of Tengalais sfed a number of 
Vadagalais for damages for having prevented them from placing 
an image of their saint in the Temple. The suit was dismissed, 
and the idol which the Tengalais had set up was removed by 
order of the Court. In 1828 the Tengalais set up an image of 
their saint in a private house and began to hold processions 
through the streets in its honour. Then a number of the 
Vadagalais brought a suit against a number of the Tengalais 
complaining of their having publicly worshipped the saint and 
carried the idol in procession through the streets. The Vadaga- 
lais alleged that the streets traversed by the procession were 
attach to the Temple, and that the worship of the Tengalai 
saint was contrary to established custom and usage. Questions 
were then addressed to the Hindu Pundits. In accordance with 
their opinion, which seems to have been based not so much pn 
legal grounds as on precepts relating to ritual and ceremonial 
observances to be found in ancient treatises on such subjects, 
the Court ordered that the service which the Tengalais -had 
established should be discontinued, and awarded damages to the 
plaintiffs. On appeal to the Court of Sudder Adawlut the 
decree was varied to the extent of permitting worship of the 
Tengalai idol in private houses, while public processions in its 
honour were prohibited as unauthorized innovations. The feud 
continued. There was further litigation, and there were divers 
proceedings before the magistrate with varying success until, 
if 1886, the then magistrate refused to prohibit the public 
worship of the Tengalai idol and referred the Vadagalais to the 
Civil Court. The Vadagalais then moved #@ enforce the order 
of the Sudder Adawlut by arrest and imprisonment of certain 
persons who were descendants of some of the defendants in the 
suit of 1828. The petition was dismissed, and at “ast the 
Vadagalais brought the present suit asking Tor .a declaration of 
their right to prohibit the public worship of the Tengalai idol 
and processions in its hpnour, and praying for an injunction 
accordingly. They based their claim to relief on the allegation 
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that the Vadagalaisewere originally the owners of all the land Privy Counoit. 
in the village, and only allowed houses to be built and streets 1907. 
forthed subject to the reservation that no worship or procession = 


of a Tengalai idol should be permitted there. They contended es 
that, even if strict proof of that allegation were wanting, a condi- w. 
A. Bama Rao. 


tional or limit@d dedication of the streets to the public should be 
presumed, and that at any rate they had acquired, by imme~}.Lord “Macnagh- 
morial usage custom, the right to prevemt the worship and 
processions of ay alien deity in their streets. Lastly, they 
submitted that, so far as Manavala Mahamuni was concerned, 
the rights of the parties were concluded by the decision in the 
suit of 1828, and that the matter to that extent was res judicata. 

Both Courts have decided against the plaintiffs. It seems to 
their Lordships that the decision is perfectly right. There is 
no trace of any evidence tending to show that the site of the 
village was at any time the private property of the Vadagalais. 
The village is an ordinary ryotwari village. The streets are 
public streets now vested under the Madras Act No. V of 1884 
in the local board. All members of the public have equal 
rights in them. If the Vadagalais had any valid objaton to 
the streets of the village being vested in the Local Board, they 
had the opportunity of raising the objection by appeal to the 
Governor-General in accordance with the provisions of the Act. 
Even if they had any sych rights as they claim in the present 
suit at the time when the Act of 1884 came into force in the 
village of Tiruvendipuram, it would be much too late for them 
to set up such a claim now. 

The plea of res judicata is equally untenable. The suit of 1828 
was not a representative suit binding property, or even designed 
or framed for the purpose of binding for all time the Tengalai 
community, if there is any body that can be so described, and 
if such a suit were competent. It was a suit against certain 
persons alleged to be wrongdoers‘in their individual capacity, « 

The result is that the suit completely fails, and their Lord- 
ships may observe that it does not seem to involve such far- 
reaching issues as Were put forward in the petition asking for 
special leave to appeal. 

Their Jordshipse will thexefore humbly advise His Majesty 
that the appeal should be dismissed. The appellants will pay 
the costs of the appeal. 


OIL, 


March 14. 
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MAHARAJA OF BENARES 
versus 


NAND RAM AND anoruen.* 


Y Limitation Act, (XV of 1877), Sch. 11, article 75—insgilment bond—liberty 


to sue on default—option not exercised—limit§tion—acceptance of 

subsequent instalments—waiver, implied. ° 

The defendants executed a bond in favour of the plaintiff promising to 
pay the money by annual instalments ; on failure to pay any instalment the 
creditor was to beat liberty to recover the whole amount due. The instal- 
ments payable for the years 1305 and 1306 were paid but not upon the dates 
fixed for payment but thereafter. The creditor brought this sajt to recover 
instalments for the years 1307—1309 Fasli. The defendants set up a, 
plea of limitation. Held that the acceptance of the instalments after the 
appointed dates amounted to an implied waiver of the creditor's right 
to recover the whole money. Waiver is implied when a person entitled 
to anything, does or acquiesces in something else which is inconsistent 
with that to which he is entitled. Held further that the suit was 
aaa by article 75 of the Limitation Act, and the right to sue accrued, 
when an instalment fell due, in respect to that instalment. Basant 
Lal v. Gokul, 3 A. L. J. R, 463, distinguished. 


SECOND APPEAL against a decree of Syed Muhammad Ali, 


Esq., District Judge of Mirzapore, reversing a decree of B. ‘L. 
Merh, Esq., Munsif. 


Suit for money on a bond. 


Rs. 764 were due to the Maharaja of Benares from some of 
his tenants. The defendants obtained from the Maharaja a 
lease of the village in which the rents were outstanding and: 
executed a bond for Rs. 514, promising to pay the money by 
instalments of Rs. 102-13-0 every year. It was agreed that 
the plaintiff would be at liberty to recover the entire amount in 
case any instalment was not paid at the appointed time. There. 
was a default in payment; but the plaintiff received from 
defendants two subsequent instalments. ere was a further 
default and the plaintiff brought this suit for recovery of’ the 
instalments due. The defendants pleaded that the right to sue 
accrued. when the first instalment-fell due (June, 1898), and 
therefore the suit was barred by limitation, The Court of first 
instance decreed the suit, but the lower appellate Court re~ 
versed the decree, relying upon Sitab Chand v. Hyder Mulla 


I. L. R. 24 Oal, 281. ° 
*8. A. 604 of 1906. é 


l 
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| 
Plaintiff appealed. ani. 


Tej Bahadur Sapru (for Sundar Lal), for the appellant, contend- 1907. 
ed*that the suit was not barred. He submitted that the clause ananasa oF 
in the bond gave an option to the plaintiff to call in his entire BENARES 
money in case of default in the payment of a single instalment. 
It did not mate it obligatory on him to do so. The words in the ees 
bond were not lazim hoga, but ikhtiar hat. He contended that; 
article 75 of the Limitation Act applied to*such a case. He 
distinguished the case of 

Ball v. Stowell, [1879] I. L. R, 2 AIL, 322. 
referred to by the District Judge, and relied on 

Shanker v. Jalpa, [1894] I. L. R., 16 Al, 371. 

[Srantey, O. J. referred to L L. R. 14 Cal., 352.] 

M. L. Agarwala, for the respondents: Limitation rans from 
the earliest period prescribed in the bond. 

Reeves v. Butcher, [1891] 2 Q. B. D., 509. 

[Bursrrr, J.—You want to put on the words ikhtiar hai the 
same meaning as on lazim haij. 

Tt is not necessary to go so far. I contend that it means that 
the whole shall become due. er 

[Srantey, C. J.—What do you say to the decision in I. L. R., 

16 Al., 371 ?] 

Shat was a case in execution of a decree in which article 179 
was applied. The momert the creditor has the option to realise 
the debt the whole becomes due. In Madras it has, no doubt, 
been held that when the word “liberty” is used, the creditor may 
or may not sue, but the Limitation Act is for the benefit of the 
debtor and must be construed in his favour. Article 179 applies 
to execution of decrees only. Article 75 will govern the present 
case. 

Basant Lal v. Gopal Parshad [1906] 3 A. L. J. R., 463. . 

If there is an express covenant between the parties there can 

be a waiver, otherwise not. The creditor must sue. s 
Mumford v. Peal, [1880] I. L. R., 2 AlL, 857. 
Hemp v. Garland, [1843] L. J. 12 Q. B. 519. 


The judgment of tH Court was delivered by 


Srantey, O. J.—This appeal arises out of a suit brought by Stanley, O. J. 
the plaintyf for recovery of arrears of instalments payable under = 
a bond given to him, by the defendants. The plaintiff gave a 
lease to the defendents of certain property for a term of 14 years, 
` namely, from 1305 to 1319 Fasli. At the date of the deed there 
vwere arrears of rent due by the tenants; and the defendants 
» 44 
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agreed to pay the amount of these arrears, anẹ executed a bond 
for the same, payable in instalments. The instalments payable 
for the years 1305 and 1306 were paid, but not upon the dates 
fixed for payment, but thereafter. The guit which has given 
rise to this appeal was then instituted by the plaintiff for the 
instalments for the years 1307—1309 Fasli. His cYaim was met 
‘Hy the defence that the first instalment was not paid when it 
fell due, namely, th 14th of June, 1898, and tat consequently 
under the provisions of the bond all the instalments became 
forthwith due and payable, and this being so, the claim is 
barred by limitation. The Court of first instance decreed the 
plaintiff's claim ; but upon appeal, the learned District Judge 
upheld the contention that the suit was barred and dismissed the 
plaintiff's claim. An appeal from this decree is now before us. 
A number of authorities have been quoted, including the case 
of Basant Lal v. Gokul Prasad(*), in which the question as to 
the rights of a creditor in respect of bonds payable by instal- 
ments was considered. It appears to us that a case of this 
kind must be decided in view of the language of the particular 
bond Which is the subject of litigation. In the bond sued on 
there is a provision enabling the creditor on failure on the part 
of the defendants to pay any instalment on the appointed date, 
to sue for and recover the entire amount of instalments then 
remaining unpaid. This option is giyen to him in very clear 
terms. The words are “har guna ikhtiar koga, ” that is, it will 
be in his power to sue for the entire amount. When the first 
instalment became due on the 4th of June, 1898, the plaintiff 
did not take advantage of the provision in the bond inserted 
for his benefit and sue for the entire debt but aceepted payment 
of the instalment for that year as also the instalment payable for 
the succeeding year in various sums and at various dates. His 
forbearance to exercise the power given to him in the bond, is 
iow set up as a defence to hig suit for the recovery of the balance 
still remaining unpaid. The article of the Limitation Act which 
is applicable to the case is clearly article 75. That article pres- 
cribes a period of three years for the instiffition of a suit upon a 
bond payable by instalments, from the time when the first default 
is made; but there is this ifmportant qualification, namely, 
unless where the payee or obliges waives the benefit of the 
provision ; in that case limitafion runs from the time when a 
fresh default is made in respect of which there is no such 
waiver. ‘ 
(1) (1908]3A.L.5.B.,463. , 
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The question then is whether or not the plaintiff in this case 
waived the benefit of the provision to which we have referred. 
There was no express waiver, but waiver may be implied, and 
it is implied when a perđon entitled to anything does or acquiesces 
in something else which is inconsistent with that to which he is 
so entitled, for*instance, a landlord by acceptance of rent after a 
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forfeiture of the tenancy is deemed to have waived his right tow * Stanley, ( ley, 0. J. 


insist on a forfeiture. Here it appears to us the-plaintiff impliedly 
waived hig right to insist upon payment in a bulk sum of all 
the instalments remaining due when the first instalment was not 
paid on the 4th of June, 1898, and he accepted payment of the 
instalments for two years in various sums at various dates. It 
would be very unfortunate if it were otherwise. It would be 
to panish a creditor for forbearance shown to his debtor, and 
compel him to press his demands at the earliest opportunity 
and insist upon speedy and full satisfaction of his claim. We 
cannot in this case take this stringent view of the law, which 
we are asked to do by Mr. Agarwala. We think that article 75 
provides for this case and that under that article limitation starts 
from the time when the instalment for 1900 became payable. 
The suit was not, therefore, barred by limitation. We allow the 
appeal, set aside the decree of the lower appellate Oourt, and 
as that Court has decided this case upon a preliminary question, 
namely, that the suit is ,barred by limitation, and we have 
reversed its decision on that question, and other issues have 
been left undetermined, we remand the appeal under the provi- 
sions of section 562 of the Code of Civil Procedure, with directions 
that it be reinstated in the file of pending appeals and be decided 
on, the merits.» Costs here and hitherto will abide the event, 
including fees in this Court on the higher scale. 


x Appeal decreed. 
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UDIT NARAIN MISAR 
versus 


SHEO NARAIN KURMI.* 


Pledge-—Hlephant—conditional sale—Property—unconscionable bargain— 
Inconsistent pleas. 

On the 28th March, 1900, the defendant borrowed some money from the 
plaintiff and pledged an elephant on condition that if the money was not 
paid within two months the elephant was to become the property of the 
plaintiff. After the expiry of those two months the elephant was sold for 
Government revenue due by the defendant. Plaintiff did not resist the 
sale but brought this suit for money. Held that the property in the 
elephant passed to the plaintiff after the expiry of the two months, and 
the plaintiff was not therefore entitled to maintain the suit. 

Held farther that it did not lie in the mouth of the plaintiff to say that 
the bargain which he entered into was an unconscionable bargain and at 
the same time take advantage of this bargain and sue upon it 

Segond APPEAL from the decree of R. L. H. Clarke, Esg., ` 
Officiating District Judge of Gorakhpur, affirming a decree of 
Munshi Achal Behari, Subordinate Judge. 


Suit for money. 


The defendant-appellant borrowed &s. 299 from the plaintif 
on 28th March, 1900, and gave him a bond on the same date, 
bearing interest at the rate of Rs. 6-4-0 per cent. per mensem. 
The amount was repayable within two months. As a collateral 
security, an elephant was pawned which was to become the pro- 
perty of the plaintiff-respondent, should defəndánt fail to repay 
the loan. On the 4th August, 1900, the elephant was sold for 
arrears of Government revenue due by the defendant. Plaintiff 
now sued for recovery of his money. The main defence to the 


~ suit was that after the expiration of the two months the elephant 


became the property of the plaintiff and therefore the elephant 
must be deemed to have become the property of the plaintiff. 
The plaintiff under the circumstances had no cause of action 
against the defendant. The Lower Courts decreed the claim 


reducing the interest. ? : . 
Defendant appealed. . ° 
Sundar Lal (with him Iswar Saran), for the appellant: contended 


that there was no obligation on the appellant to repay the money. 
+ o8, A. 639 of 1906. 


bh 
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The elephant becdme the property of the plaintiff and the debt 
wag extinguished on the expiry of the two months. 


Tej Bahadur Sapru, for the respondent, referred to sections 
176 and 177 of the Indien Contract Act, and cited 

Re Morritt, [1886] 18 Q. B. D., 222, at 232. 

The property in the elephant did not pass on the expiry of the 
stipulated peried for payment to the creditor. The pledger'; 
might and could have redeemed at any time’before the sale of 
the elephant. 


The judgment of the Court was delivered by 

Srantey, O. Ji—This appeal arises out of a somewhat novel 
suit. The plaintiff is a money-lender, and in the year 1900 lent 
a sum of Rs. 299 to the defendant-appellant on the security of a 
bond for the repayment of the amount advanced with interest, 
on or before the expiration of two months. By the same bond 
an elephant was pledged by the defendant to secure the amount 
advanced, with a provision that if the debt was not repaid within 
the two months allowed: for payment, the elephant should become 
the absolute property of the plaintiff. This was in fact 2,condi- 
tional sale of the elephant, reserving to the vendor a right to 
repurchase it on payment of the amount advanced to him with 
interest within a period of two months. The bond is dated the 
28th of March, 1900. Therefore, on the 28th of May, 1900, 
the debt not having been’ paid, the elephant became the property 
of the plaintiff. On the 4th of August, 1900, the elephant was 
attached in the possession of the plaintiff and sold by the Collec- 
tor for payment of Government revenue due by the defendant. 
Plaintiff does not appear to have resisted, at all events strenuously, 
the attachment and permitted the elephant to be sold as if it 
were the property of the defendant. As a matter of fact, the 
property had already passed into his hands, so that no longer 
had the defendant any claim in respect of it. According to 
the terms of the bond the elephant had become the property of 
the plaintiff, and tha defendant was released from the payment of 
his debt. The plaintiff in the suit out of which this appeal has 
arisen, now claims to recover the amount of his debt with 
interest, and both, the lowex Cturts have given him a decree for 
the amount but reduced the interest payable under the bond. 
The learned Disfrict “Judge in his judgment says that the plain- 
tiff did not become absolute owner of the elephant and he also 
finds that the bond was so inequitable that no Court would have 
enforced its provisions. We are unable to agree with him as to 
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these matters. As regards the ownership wb are of opinion on 
the language of the bond that the property in the elephant 
passed to the plaintiff after the date fixed for payment of fhe 
debt had passed. This is an inference df law from the facts 
which are undisputed. The inference drawn by the learned 
District Judge from the same facts is in our opthion incorrect. 


-În law. It does not lie in the mouth of the plaintiff to say that 


the bargain, which he entered into, was an unconscionable 
bargain, and at the same time take advantage of this unqonscion- 
able bargain and sue upon it. We must now treat the contract 
entered into between the parties as binding upon them, and so 
treating it we find that the property in the elephant passed to 
the plaintiff before it was attached and sold, and once the two 
months allowed for payment of the bond had passed the plaintiff's 
debt in respect of the money advanced by him was discharged. 
It is not now in the power of the plaintiff to restore to the 
defendant the animal which was pledged to him. We therefore 
allow the appeal, set aside the decree of both the lower Courts 
and dismiss the plaintifi’s claim with costs in all Courts, includ- 
ing fees in this Court on the higher scale. 


B. 0. M. Appeal decreed. 


RAM JIAWAN RAM 


VETSUS 


KALI CHARAN SINGH AND OTHERS. 


Otvil Procedure Code (Act XIV of 1882), section 5006—reference by pleader 
not expressly authorised—not sufficient—knowledge of party of the 
reference—acquiesence, effect of. 


A pleader should not apply for an order for referring a case to arbitra- 


= tion unless he is expressly authorised to do so. A vakalatnama in general 


terms is wholly insufficient. 

But where the party on whose behalf the application is signed knows 
about it and acquiesces in it, he cannot raise the objection of want of 
authority in the pleader afterwards. 

z e 
Application to revise a decree of Babu Shed Prasad, Additional 
Subordinate Judge of Ghazipur, confirmimg the decree of Babu 
Khirod Gopal Banerji, Munsif of Saidpur, ° 


Suit for recovery of money. 
© Civil Revision No. 49 of 1906. 
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The facts materi&l for the purposes of this report appear from 
the judgment of the Court. 

Surendra Nath Sen, for applicant. 

Kedar Nath (for Satya Chandra Mukerji), for the opposite party. 

The judgment of the Court was delivered by 
+ Riowarps, J.—This is an application for revision. The sole, 
ground is that the decree is founded upon the award of arbitra 
tors and the applicant says that the application for submission 
to arbitration was not signed by him and that his pleader was 
not especially authorized in writing to make the application for 
the reference. The facts appear as follows :—The applicant and 
his son, one Mathura Ram, were plaintiffs in a suit in the Munsitf’s 
Court. They appeared by one pleader. The parties agreed to 
refer the questions in dispute to arbitration. The application to 
the Court to order the reference under section 506 of the Code 
of Civil Procedure was signed by the son, Mathura Ram, in 
person, and the pleader signed on behalf of the present appli- 
cant. The vakalatnama was in general terms. In my judginent 
it was not sufficient to authorise tho pleader to make .a valid 
application for reference under section 506. The ofder for 
reference was however made. The arbitrators entered on their 
arbitration and duly made their award. Objections were taken 
to *the award on behalf of the plaintiffs which were overruled, 
but no objection was takeft that the order for reference had been 
made without the pleader for Ram Jiawan being especially 
authorized in writing by Ram Jiawan. The Court of first 
instance held in favor of the award after due consideration of all 
points raised. The plaintiffs appealed. The ground on which 
this present application is based is absent from the grounds of 
appeal, and the question now argued and raised was only 
orally raised for the first time before the Subordinate Judge. 
It has been found, and I have not the smallest doubt, rightly 


Srnq@g. 


Richards, J. 


found, that applicant knew all about the submission to arbitratione ~ 


and the award. He acquiesced in that submission to arbitration 
and it was not until the defendants had gone to arbitration and 
the award was made that he attempted to raise the present 
question as to its validity. It ig quite too late to do so now and 
I have no hesitatién whatevtr in refusing this application for 
revision. I wish, however, to say that in my opinion all Courts 
ought in all casé& to be most careful that the provisions of 
section 506 of the Code of Civil Procedure are strictly complied 
with. It is the duty of the Court itself’to see that the parties 
. 45 
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have signed the application for an order of reference themselves 
in person or that when the application is signed on their behalf 
by a pleader that that pleader is expressly authorized in writifg. 
A vakalatnama in general terms is wholly «nsufficient. 

‘I reject the application with costs including in this Court 


fees on the higher scale. ° 
id. B. L. Appliçation rejected. j 
PRIVY COUNCIL. . 
FAIYAZ HUSAIN KHAN 
versus 


PRAG NARAIN AND OTHERS. 

Transfer of Property Act(No.1V of 1882), Section 52—Lis pendens—Con- 
tentious suit before service of summons—no right of redemption— 
after confirmation of sale. 

N brought a suit for sale upon his mortgage on 13th July, 1891. The 
mortgagor on 15th July, 1891, before the summons in N’s suit was 
served upon him, made a second mortgage to one M, who, in 1894, brought 
a sujt for sale without making Na party. The property was sold in 
execution of the second mortgage and purchased by the appellant. In 1901 
N’s son P, brought the property to sale in execution of his decree and 
purchased it, but had to bring this suit for possession. Held that N’s 
mortgage was made during the pendency of N’s suit which in its origi 
and nature was a contentious suit and therefore the rights of N were not 
affected. A suit contentious in its origif and nature is a contentious 
suit within the meaning of section 52 of the Transfer of Property 
Act even before the summons is served on the opposite party. Bellamy 
v. Sabine; 1 D and G 566 referrred to. 


Held further that F not having redeemed the property before confirma- 
tion of P's sale lost his right of redemption and could not be allowed to 
redeem. 

APPEAL from a judgment of the Court of the Judicial Commis- 
sioners of Oudh. 


> æ G. E. A. Ross, for the appellant. 


Lord 
Nacnaghten. 


L. DeGruyther, for the respondents. 

The judgment of their Lordships was delévered by 

Lorp Maonacuren.—This is an appeal from the Court of the ` 
Judicial Commissioner of Oudh which ailirmed a decision of the 
Subordinate Judge of Sitapur. 

Leave to appeal was granted on the ground that the appeal 
involved a subtantial question of law. What the question was 
that was supposed to beeinvolved is, however, left somewhat in 
obscurity. 
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The facts are nofin dispute. Privy Covnou, 

Qn the 14th of June, 1889, Hamid Husain, the owner of 1907. 
mauza Bangawan, mortgaged it to Newal Kishore. 

On the 13th of July? 1891, Newal Kishore brought a suit on n 
his mortgage. 

On the 23r of August, 1892, he obtained a decree for sale Prae Nana. 
which was madaabsolute on the 29th of November, 1895. > *; Lord 

On the 21st of February, 1901, the property was sold in execu- Macnaghten. 
tion of Newal Kishore’s decree and purchased by the respondent E 
Prag Narain, who was the son and the representative of the 
decree-holder. 

On the 2nd of July, 1901, Prag Narain obtained a sale certi- 
ficate and attempted to recover possession of the property. He 
was, however, obstructed in every possible way by the appellant 
Faiyaz Husain, who was in possession under a decree for sale 
obtained on a subsequent mortgage. Prag Narain was therefore 
compelled to bring this suit. 

There was no encumbrance upon the property either at the 
date of the mortgage of the 14th of June, 1889, to Newal Kishore 
or at the date of the institution of Newal Kishore’s suit’én the 
13th of July, 1891. But on the 15th of July, 1891, before any 
summons in Newal Kishore’s suit was served, a second mortgage 
was granted by the mor tgagor to Mirza Muzaffar Beg. Mirza 
Muzaffar Beg put his mortgage in suit on the 20th of March, 
1894, without making the first mortgagee a party, and in the 
absence of the first mortgagee obtained a decree for sale. In 
execution of this decree the property mortgaged to Mirza Muzaffar 
Beg was put up for sale on the 20th of December, 1900, and 
bought by the appellant, Faiyaz Husain, who was the son of Hamid 
Husain, and who had attained his majority in 1894. Faiyaz Husain 

managed to get possession and resisted all attempts on the part 
` of the respondent Prag Narain to dispossess him. 

The case seems to their Lordships to be clear. The mortgage” ~ 
to Mirza Muzaffar Beg was made during the pendency of Newal 
Kishore’s suit which Was in its origin and nature a contentious 
.suit, and was at the time being actively prosecuted. Therefore, 
under section 52 of the Trangfer of Property Act (No. IV. of 
1882) it ded not afféct the rights of Newal Kishore under the 
decree made in his suit. Their „Lordships are unable to agree 
in the view which*seems to have obtained in India that a suit 
contentious in its origin and nature is not contentious within 
the meaning of section 52 of the Act of 1882 until a summons 
is served on the opposite party. There seems to be no warrant 
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for that view in the Act, and it certainly would lead to very 
inconvenient results in a country where evasion of service is 
probably not unknown or a matter of any great difficulty. ° 
The doctrine of lis pendens, with whick section 52 of the Act 
of 1882 is concerned, is not, as Turner, L. J., observed in 
Bellamy v. Sabine’), “founded upon any of the*peculiar tenets 


wot a Court of Equity as to implied or construgtive notice. It 


is . . . . & doctrine common to the Courts both ‘of law and 
of equity, and rests . . . . upon this foundation, that it- 
would plainly be impossible that any action or suit could be 
brought to a successful termination if alienations pendente lite 
were permitted to prevail.” The correct mode of stating the 
doctrine, as Cranwortu, L. C., observed in the same case, is that 
E pendente lite neither party to the litigation can alienate the 
property in dispute so as to affect his opponent.” 

Apart, however, from the doctrine of lis pendens, which: seems 
to their Lordships to apply to the present case, it is plain that 
at the date of his purchase, Faiyaz Husain knew all about the 
mortgage to Newal Kishore and the decree made on the basis of 
that aprtgage, and he knew that the sale proceedings were 
actually in progress, for in July, 1898, he brought a suit against 
Prag Narain asking for a declaration that Newal Kishore’s mort- 
gage, and the decree passed upon it, were invalid, and that,the 
property was not liable for attachment, and sale. 

At the hearing of the appeal to the Court of the Judicial 


: Commissioner, Faiyaz Husain asked to be let into redeem. The 


Court very properly rejected that application. It has been 
repeated at the hearing before this Board. There seems to be 
no ground for the application. Before the sale to Prag Narain 
was confirmed, Faiygz Husain had every opportunity of redeem- 
ing the property. He never offered to do so. On the sale 
being confirmed the equity of redemption was extinguished. 
~ Prag Narain appears to be in as good a position as any outside 
~ purchaser unconnected with the property would have been. 
Their Lordships will, therefore, humbly aasite His Majesty that 
this appeal should be dismissed. 

The appellant will pay the cost of the appeal. 

Solicitors :—Messrs. T. L. Wilson & Co., fôr the appellant. 

Solicitors :—Messrs. Barrow, Rogers and Nevill, for the res- 

pondents. 

š Appeal dismissed. 
(1) 1D. & J., 586, at p. 584. 
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e KADHU SINGH 
versus 


* DARYAO SINGH AND OTHERS.” 


Oode of Civil Progedure (Act No. XIV of 1882), section 506—validity of they, 


award when ons of the parties not joining submission. 

In a suit to enforce a mortgage, a joint written statement was filed on 
behalf of the mortgagor, his sons, and grandsons. The suit was referred 
to arbitration but the submission was not signed by one of the defendants. 
Munna Lal, however, signed iton behalf of all the defendants. An 
award was made. Objections preferred to it by the defendant who 
had not signed it, were overruled, and a decree was passed in accordance 
with the award against all the defendants. 


Held, there was no reference to arbitration on behalf of the defendant 
who had not signed the submission and there being no award in law it 
could not bind any of the defendants. Pitam Mal v. Sadiq Ali, [1898] 
LL R., 24 AlL, 229, distinguished. 

APPEAL against the order of E. O. E. Legatt, Esq., O.S., District 
Judge of Bareilly, reversing a decree of Pandit Pitambds. Joshi, 
Subordinate Judge. 

Suit for sale on a mortgage. 


Surendra Nath Sen (with him M. Tshag Khan and Jang Baha- 
dur Lal), for the appellant. 


Sital Prasad Ghosh with Govind Prasad), for respondents. 

The judgment of the Court was delivered by 

Rrowarps, J.—This was a suit to enforce a mortgage. The mort- 
gage was made by one Kunjal Singh. He, his sons, grandsons 
and great-grandsons were all made parties to the original suit, 
and the plaintiff sought to obtam a decree against the joint 
ancestral property of the defendants. A joint written statement 
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was filed on behalf of all the defendants by a pleader named @ 


Munna Lal. The suit was subsequently referred to arbitration, 
and an award, which we have no reason to think to be an unfair 
or unreasonable award, was made. It, however, appears that 
the original vakalainama given to Munna Lal, was not signed 
by one pf the defendants, Daryao Singh. The submission to 
arbitration was signeg by three of the defendants, namely, Baljit 
Singh, Punni Singh and Tara Singh. Munna Lal purported 
to sign on behalf of the other defendants. An objection was 
taken to the award by two of the def@ndants, namely, Lochan 
A * F. A. F. O. No. 61 of 1906. 
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Singh and Hem Singh. The objections appear to have been 
frivolous. The objections were overruled by the Subordinate 
Judge, and a decree was passed on the award. Daryao Singh ` 
appealed and the District Judge allowéd his appeal and set 
aside the decree, on the ground that there was no “reference by 
the parties to the suit on the application of alf the parties in 
¿person or by a pleader specially authorised in evriting in that 
behalf.” It is admitted that Daryao Singh never executed the 
original vakalatnama or the reference to arbitration-and, accord- 
ingly, it is quite clear that unless Daryao is estopped from 
denying the validity of the reference, there was no reference by 
him within the meaning of section 506 of the Code of Civil Pro- 
cedure. We find no facts or circumstances which would enable 
us to say that the “declaration, act or omission ” of Daryao 
Singh estopped him from setting up the case, he made, in his 


appeal to the District Judge. The law provides the mode in - 


which these references of suits to arbitration are to be carried 
out and it was the duty of the appellant to seo that the submis- 
sion to arbitration was in due form and binding on all the 
defendants. It is said that if Daryao Singh did not authorise - 
Munna Lal to file the written statement, he admitted the 
plaintiff's claim and, accordingly, that there was no “ difference ” 
between him and the plaintiff, and that, therefore, he was not 
a necessary party to arbitration. In support of this, the case of 
Pitam Mal v. Sadiq Ali and others('), has been cited. It was there - 
contended that it was necessary for the validity of an award that 
all parties to the suit should be parties to the award. The Court 
held that it was only necessary to have the parties to the suit, 
parties to the award and between whom the differences submit- 
ted to arbitration existed. The present case is clearly distin- 
guishable. Here the plaintiff seeks to bind Daryao Singh by 
the award and by the decree, which incorporates the award. 


~ «Ho seeks to bind Daryao Singh as if he were expressly a party to 


the award and the decree founded thereon. A second point was 
urged here by the appellant, namely, that the decree at the 
most should be set aside only as against Daryao Singh. We do 
not agree with this contention. The ground of the decree was 
the award, which award was founded on the reference, and 
unless the reference was valid under the provisions of section 
506 of the Code of Civil Procedure, the award and the decree 
were invalid and, in our opinion, proceeded on a ground 
common. to all the defendants. l 
(1) [1898] I. L. R., 24- All, 229. . 
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The only remainiag question to be dealt with is the question Crvi. 
of costs. We find that all the defendants were members of 1907. - 
a jéint Hindu family. They were represented by æ single 
pleader, Munna Lal, and Daryao Singh’s father, Tara Singh, : 
signed the vakalatnama and also the reference. We strongly Danyvag Smeu. 
suspect that Baryao Singh was fully aware of the proceedings. PEN 
In fact it is hard to conceive how he can be ignorant of them,. “9” 
There is a great deal which induces us to think that this? ` 
is the last attempt to get rid of what was really an honest 
award by Mr. Banerji. We dismiss the appeal and direct the 
costs of all the parties represented here, shall abide the decision 
of the case. The costs in this Court will include fees on the 
higher scale. 


Taena 
Kapav Sron 


Appeal dismissed. 





1 BAIJNATH Gate 


2 Versus l - 1907. .. 
' MURLIDHAR anD oruers.* March 11. 


. 


Transfer of Property set (No. IV of 1889), sections 74 and 101-aale of — 
property subject to two morigages—mortgage-money of both mortgages Borer, Jy 
-left with thej vendee for payment of both mortgages—payment of 

e mortgage-money to the first mortgagee through the vendee out of the 
sale considerdtion—Right of the rendes to use such payment as a shield 


_ against the sesond mortgage. 


A person whol purchases property subject to two mortgages and pays 
off only the prior mortgage‘as agent of the mortgagor out of the sale 
‘consideration lẹft with him by the mortgagor to discharge the two 
mortgages is not thereby entitled to take advantage either of section 74 

or Section 101 off the Transfer of Property Act, 1882, and resist the suit 
of the ségond nfortgagee to enforce his mortgage upon the ground that 
the seconi. mortgage cannot maintain the suit without first discharging 
the prior mdrtgage. Matadin Kasaudhan v. Kazim Husain, I. L. R., 13 
. AIL, 432, Tufail Fatima v. Bitola and others, [1894] A. W. N., 284, 
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Tecate who appeared for the appellant. 
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Satish Chandra Banerji (for J. N. Chaudris, for the appellant. 
Gulzari Lal, for the respondents. . 


The judgment of the Court was delivered by 
Burxitt, J.—The facts of this appeal disclose a piece of sharp 
practice on the part of the defendant-appellant, Baijnath. They: 
are as follows:—One Ghasi Ram owned certain property which - 
‘he, on the 27th of May, 1898, mortgaged to one Lakshmi ` 
Chand for Rs. 500, and on the 14th of September of the following © 
year he mortgaged the same property to one Murlidhar for a 
sum now found to amount to Rs. 425. Subsequently, on the 
14th of April, 1900, Ghasi Ram sold his equity of .redemption 
in that property to the defendant-appellant, Baijnath. The 
amount of the consideration for the sale, as stated in the sale- 
deed, was Rs. 1,000. Of this Rs. 1,000, the vendor left Rs. 500 
to be paid to the first mortgagee, Lakshmi Chand, by Baijnath 
as his (vendors; agent, and Rs. 425 to be similarly paid to the 
second mortgagee, Murlidhar. Baijnath duly received Rs 1,000 
and, it is admitted, has paid off the first mortgage of the 27th 
of May; 1898, held by Lakshmi Chand. As/to Rs, 425 which 
he was instructed to pay to the second mortgagee, he has chosen 
to put it into his own pocket without paying the second mort- 
gagee. The result is that Murlidhar, not having been paid, has 
instituted this suit for the sale of the mortgaged property. The 
suit is resisted by Baijnath on the authority of Matadin Kasau- 
dhan v. Kazim Husain('). The contention is that by virtue of 
the payment of the first mortgage and the provisions of section 
74 of the Transfer of Property Act, he, Baijn@th, has stepped 
into the shoes of the first mortgagee and 
mortgagee himself, and that Murlidhar ca 
without redeeming the prior mortgage by pæ 
Rs. 500 which had been paid to Lakshmi Chand 
contention which has been put before me by the 











This is the 
ed advo- 


In my opinion the contention cannot be supported.) I hold that 


applies. He never became a mortgagee of the propexty. He, no 
doubt, paid Rs. 500 to Lakshmi Chand. But he paid that only 
as agent of his vendor, the mortgagor, to discharge thà debt due 
to Lakshmi Chand by his mortgagor. The money did nyt come 
out of the appellant’s pogket, but it came from the mor 

G) [1891] L L. R., 13 AIL, 432. 
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The payment by "Baijnath to Lakshmi Chand must, therefore, Orm. 
be considered to be a payment by and on behalf of Lakshmi 1907. 
Ohånd’s debtor, the mortgagor. See Tufail Fatima v. Bitola —~ 


and others('). There Was no payment by the defendant-appellant asics 


so as to put him into the position of a mortgagee. I, therefore, MurLIDHAR, 
‘hold that, as the first mortgage was satisfied and extinguished by 





< the mortgagor, Ghasi Ram, the defendant-appellant, Baijnath, ia, mari á 
‘not entitled to take advantage either of section 74 or section 101 
` of the Transfer of Property Act, and that it is not incumbent on 
the plaintiff, Murlidhar, to pay Baijnath the Rs. 500, which 
Ghasi Ram paid to discharge the mortgage of the 27th of May, 
1898. For these reasons, I am of opinion that the decision of 
the Court below is correct, though I cannot say that I am in 
entire accord with the reasons given for that decision. I dismiss 
the appeal with costs. 
Appeal dismissed. 
(1) [1894] A. W. N., 284. 
NABIHAN BIBI Cova. 
versus = 1907, 
KAULESHAR RAT* March 14. 
Pre-emption—vendee purchasing another share under a second sale before g 
© institution of the suit for pre-emption—subsequent sut for pre-emption zarran, O i 


in respect of the second ale—stranger. rere 
When a suit for pre-emption was brought in respect of a sale, and the 
vendee before the institution of that suit purchased another share in the 
same property in respect of which another suit for pre-emption was 
subsequently brought, held (affirming Riowarps, J.) that the vendee 
did not become a co-sbarer by virtue of his second purchase as he did 
not acquire an absolute title by the subsequent sale, in that before the 
expiration of one year a suit for pre-emption in respect of that sale 
was instituted. Bhagwan Dass v. Mohan Lal, [1903] I. L. R., 25 AN., 421, 
distinguished, 
APPEAL under section 10 of the Letters Patent against the »* 
judgment of Ricnarps, J. 


The facts of the cdse are to be found reported at page 426 
of the Allahabad Law Journal Reports, Vol. IIT. 

M. Ishaq Khan (for Karamat Husain), for the appellant. 

Govind Prasad, for the respondent. 

The judgment of the “Court wad delivered by 


Srantey, C. J.—We are of opinion that the view taken by the Stanley, C. J. 
learned Judge of this Court against whose decision this appeal 
eL. P. A. No. 42 of 1906, 
46 : 
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has been preferred is correct. It is contended before us that this 
case is governed by the decision in Bhagwan Dass v. Mohan 
Lal,?) but such is not the case. In that case, the stranger 
sought to be pre-empted had, prior to the institution of the suit, 
purchased shares in the property in question and thereby became 
_aco-sharer, and it was admitted on all hands, af appears from 

‘the judgment, that though when the appefant made the 
purchases he was a “stranger,” no attempt was made by any 
one to pre-empt the sales. Consequently, on the expiration of one 
year from the date of the purchases so made, he obtained an 
unimpeachable title to the share purchased. In the present 
case, the lefendant-appellant did not acquire an absolute title 
in the property conveyed to her by the deed of the 30th of June, ' 
1903, inasmuch as, before the expiration of one year from the 
date of that purchase, the pre-emptors, who were entitled to 
pre-empt, instituted a suit for pre-emption. This being so, she 
never became a co-sharer in the village in the true sense of the 
word. Mr. Ishaq Khan was forced to admit that if two sales 
took place on consecutive days, the second sale would protect 
the fir8t sale from the right of pre-emptors to preempt it. This 
seems to us a reductio ad absurdum. We dismiss the appeal 
with costs, including fees in this Court on the higher scale. 

, Appeal dismissed. 

(1) [1903] I. L. R., 25¢AN., 421. 


RAM LAL 
VETEUS 
NIADAR AND oTHERs.” 


Pre-emption—custom—wajih-ul-arz, interpretation of-—Different eategories— 
rights inter se. 

Where the wajib-ul-arz of a village provided that in case of sale a 
co-sharer “should sell it to his own brother or ekjadds and after him to 
the co-sharers in the patti or thok and after them to other co-sharers. 
The bhai ekjaddi would have to give the sgme price as offered by a 
stranger’ :—held that it gave a right of pre-emption to successive cate- 
gories of pre-emptors, one against the other, and ‘such right did not arise 
only in the event of a sale to a stpanger. Khgtun Bibi v. Saida Bibi, 
[1905] I. L. R., 27 Al., 457, distinguished. be 


SECOND APPEAL against the d&cree of LG. Evans, Esq., District ° 
Judge of Saharanpur, confirming a decree of Pandit Kunwar 
Bahadur, Munsif of Deoband. 

*8. A. No. 276 of 1906. : 
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Suit for pre-emption. 

The plaintiff is a share-holder in the patti or thok in which 
the property sold is situate. The vendee is a co-sharer’in the 
village but not in the same patti or thok. The suit was based 
on the wajib-ul-arz, which provides as follows :— 

“ Tf any co-skarer for any reason wishes to part with his share, 


he can sell it (§) to bhai ekjaddi, (2) after him to co-sharers’ 


in the patti or thok, and (3) after them to other co-sharers for a 
reasonable price. The bhai ekjaddi will have to give the same 
price as offered by a stranger, but if the price appears to be 
fictitious, a decision can be made by mutual arrangement or by 
a Court or by punchayat.” 

The first Court dismissed the suit, the material portion of the 
judgment being “ This shows that, if the property is sold to a 
stranger, the customary right of pre-emption can be enforced, 
but-if the sale is made to a ekjaddi bhai, or co-sharers in the 
patti and thok or to the co-sharers in the village, they will have 
no preferential right as against each other.” This decision was 
confirmed by the appellate Court, The plaintiff appealed. 

Satish Chandra Banerji (with him Muhammad Tshaq), tor the 
appellant. 

Sundar Lal, for the respondents. 

The judgment of the Court was delivered by 

Burxirt, J.—This is an appeal in a swt for pre-emption. 
The two lower Courts have dismissed the suit, holding that a 
right to pre-emption only accrues on the sale by a co-sharer to a 
stranger. In this view we are unable to concur. By the terms 
of the wajib-ul-arz it is provided that if any co-sharer desires 
to dispose of a share, he must offer it first to a bhai ekjaddi, 
the second category being to co-sharers in the thok or patti, and 
the third to other co-sharers, and the sale in all cases to be at a 
reasonable price. Then comes the condition that the bhai ekjaddi 
will have to pay the same price as that offered by a stranger. 
The precise meaning, of this, we do not know; nor why a bhai 
ekjaddi should be singled out of the three categories as the one 
on whom this burden is placed, nor can we agree with the 
lower Cogrt in finding, as it does further on, that the bhat ekjaddz 
is a term which is megnt to include any of the three classes of 
pre-emptors noted above. Then the learned Judge further says 
that, if any precise meaning is to be attached to this provision, 
the claim for pre-emption can only aris when the sale. is made 

e 2) [1905] L L. R., 27 AML, 457. 
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to a stranger. We are unable to follow the argument on whick 
this decision is based. It seems to us from the terms ofthe 
wajib-ul-arz that it is one which gives,the ordinary right of 
pre-emption to successive categories, one against the other. 
In that it differs from the case cited by the court pelow, Khatun 
Bibi v. Saida Bibi{') for in that case the speciat provision was 


shat the pre-emptive right was to be exercised by certain catego- 


ries and at the price offered by astranger. From that our learned 
brother Bangers inferred that a right of pre-emption drose only 
on a sale toa stranger. The facts of the present case are not 
the same. We must allow the appeal, set ‘aside the decision 
of the two lower Courts, and as the case has been decided by 
tlie lower appellate Court on a preliminary point, and we have 
reversed the decision of the lower Court on that point, we remand 
the record to the Court of the District Judge, to be replaced 
on the file of pending appeals and decide it according to law. 
Costs here and hitherto will abide the event, including fees 


in this Court on the higher scale. 
ie Cause remanded. 


SAHDEO SINGH 
versus 


RAMNANDAN SINGH Anp orans.” ` 


Hindu Law—Gift by widows of a portion of the property inheriled by them 
from their husband—Subsequent adoption—Sutt by the adopted son— 
Limitation Act (No. XV of 1877), article 141, schedule II. . 


The widows of one S adopted the plaintiff in 1878 in pursuance of the 
authority given to them by their husband. Prior to adoption, the widows 
made a gift of a portion of the property ìn favour of one K and after her 
death to her grandsons. K died in 1882 after adoption and the grandsons 
of K got into the possession of the property. ‘The last surviving widow of 
S died in 1901. The plaintiff, as the adopted son of S, brought the 
first suit in 1904 for the recovery of possession of the property transferred 
to K. . 


Held, the suit was barred by time. The’ plaintifi’s right to recover 
possession having arisen in 1882 on the death of K, and K’s grandsons 
having remained in adverse pos8essjon for over 12 years, € could not be 
ejected. Sheeramulu v. Kristamma, [1902] I L. R, 28° Mad., 143, 


distinguished. . 
First APPEAL from a decree of Shah Amjadullah, Subordi- 
nate Judge, Mirzapur: e 
oy. A. 50 of 1905. 


VOL. IV.) ` : HIGH COURT. 355 


. . 
Suit for possession. l Crvi. 
The facts'of the case were briefly as follows :—One Thakur 1907. 
Sheoparsan Singh died without issue leaving him surviving two page 


Saupzo Sines 
widows, Musammat Khatio Kunwar and Musammat Launga ap: 


Kunwar. He ‘gave them authority to adopt a son, and in PANEON 
` pursuance of at they, in 1878, adopted Thakur Sahdeo Singh, sot 
the plaintiff in the suit. Prior to adoption, they, in 1876; 
made a gift of a portion of the property to Musammat Kabi- 
lasi Kunwar, the widow of Sheoparsan Singh’s predeceased 
brother and to her daughter’s sons, Thakur Ramnandan Singh 
and Jainandan Singh, the principal defendants in the case. 
According to the terms of the gift, the defendants were to 
take the property after the death of their grandmother, 
‘Musammat Kabilasi. Musammat Kabilasi died in 1882, and the 
defendants entered into possession of the property and got muta- 
tion of names effected in their favour. Musammat Khatto Kunwar, 
the last surviving widow of Thakur Sheoparsan Singh, died in 
1901. The plaintiff, as the adopted son of the said Thakur, 
brought the present suit, for possession of the proper}, given 
under the gift mentioned above to Kabilasi on the allegation 
that Sheoparsan’s widows had only a life-estate in the property 
and were not competent under the law to transfer the pro- 
perty. He alleged that the cause of action for the recovery of - 
possession arose in 190 when the last surviving widow of 
Sheoparsan Singh died. 

The Subordinate Judge dismissed the suit as barred by 
limitation. ` ý 

Plaintif appealed. 5. 

Kalindi Parshad (with him B. E. O’Conor), for the appellant, 
submitted that the suit was not barred by time. He contended 
that the widows of Sheoparsan Singh inherited the property 
from their husband like ordinary Hindu widows, and the mere æ 
fact that they had permission to adopt a son did not in law 
prevent them from ‘dealing with the property like any other 
widow who had had no such permission. The exercise of the 
power of adoption was entirely gptional with them. It was also a 
settled ppint, thatea transfer-made by a Hindu widow, whatever 
the nature of the trangfer might be, held good during the life- 
time of the transferor. That being so, the plaintiff could not sue 
to recover possession of the property in dispute during the 
life-time of the widow. The cause df action accrued to the 
plaintiff on the death of Musammat Khatto Kunwar in 1901. The 
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present suit was well within twelve years from that Jais: He 
relied on the following cases :— . 
Sheeramulu v. Krishtamma, [1902] I. L. R., 26 Mad., 143. 
Musammat Debia Sahodra v. Roy Jung Bahadoor, [1881] L. R., 8. I. A., 210. 
Bamundoss v. Musammat Tarinee, [1858] 7. M. I. A., 169. 
Harihar Ota v. Dasrathi Misra, [1905] 9 C. W. N., 636. Y 
» Mayne’s Hindu Law, Seventh Edition, 852. 

He further contended that the suit was not barred also 
because the plaintiff's adoptive mothers reserved their ewidow’s 
estate under the terms of the deed of adoption. Reliance was 
placed. on l 

Kalidas v. Bijai Shankar, [1891] I. L. R., 13 AL., 391, 


Durga Charan for the respondents referred to 
Moro Narayan Joshi v. Balaji Raghunath, [1804] I. L. R., 19 Bom., 809. 


The judgment of the Court was delivered by 


Baser, J.—This appeal arises in a suit brought by the 
appellant, Sahdeo Singh, for recovery of possession of a live 
anna share in three villages, which originally belonged to 
one Tikur Sheoparsan Singh. Sheoparsan Singh died, leaving 
two widows, Musammat Khatto Kunwar and Musammat Launga 
Kunwar to whom he granted authority to adopt. In exercise 
of this authority the widows adopted the plaintiff, Sahdeo 
Singh, in 1878. Subsequent to the death of Sheoparsan Singh 
and before the adoption, the ladies jointly with one Musammat 
Kahilasi Kunwar, the -widow of a deceased brother of Sheo- 
parsan Singh, executed on the 28th of October, 1876, a deed 
whereby the property in sult was given to Kabilasi Kunwar to 
be held by her for her life. The deed, further,’ provided that 
after her death, Ramnandan and Jainandan, the sons of Kabilasi’s 
daughter, were to be owners of the said property. Kabilasi Kunwar 
died in Decentber, 1882. The last surviving widow of Sheoparsan 
Singh died on the 21st May, 1901. ‘The present suit was brought 
on the 24th May, 1904. Ithas been dismissed by the Court below 
as time-barred. The plaintiff comes here i appeal, and his case 
las been well argued by the learned Vakil Who appears for him. 
We cannot agree with the reasons given by the learned Subordi- 
nate Judge for holding the claim te be time-barred, but we are of 
opinion that the conclusion at which he ayrived is correct. lt is 
argued on behalf of the appellant that the plaigtifi’s right of suit 
accrued in 1901, on the death of the last surviving widow of Sheo- 
pasan Singh, and in support of this contention, the learned Vakil 
relied on the ruling of the Madras High Court in Sheeramulu v, 
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Krishtamma('). Inthat case it was held “that where a Hindu widow 
alienates part of the immoveable property belonging to her hus- 
band’s estate and then adopts a son, the son cannot sue to recover 
possession of the property until the termination of her widowhood.” 
The correctness of this view is. doubted by Mr. Mayne in the 
seventh editidp of his work on Hindu Law at p. 261. ‘It is, how- 
ever, aN for us to express any opinion on the question, 
determined in that case, inasmuch as in our judgment the facts 
of the present case are distinguishable from those of the case 
decided by the High Court of Madras. ‘Under the terms of the 
deed of the 28th October, 1876, no present right was conferred 
on Ramnandan and Jainandan. Their right was postponed 
until the death of Kabilasi Kunwar. At the time, when she died, 
the estate of the widows of Sheoparsan Singh had determined by 
reason of thè adoption of the plaintiff, so that when the right of 
Ramnandan, and Jainandan, under the deed of 1876, came into 
existence, there was no estate left in the widows. The plaintiff, 


- therefore, might have claimed the property immediately on the 


death of Musammat Kabilasi Kunwar, which, as we have said, 
took place in 1882. Not having done so for upwards gf.twelve 
years his right is, in our judgment, barred by the adverse 
possession of Ramnandan and Jainandan, and the persons 
helding under them. The alienation in favour of these two 
persons was, by the plaintiff's own admission, one which the 


_widows of Sheoparsan Singh were not competent to make. We 


hold, therefore, though not for the reasons given by the learned 
Subordinate Judge that the suit is barred by limitation. - 

The learned Vakil for the appellant next contends that the 
adoption of the plaintiff was made subject to the life estate of 
the widows. Assuming that such an adoption can be made, we 
are of opinion, that there is no evidence to show that the adop- 
tion in this case was subject to any such restriction. For these 
reasons we dismiss the appeal with costs, including fees on the pr 
higher scale. 

K. P. et Appeal dismissed. 
l “(Ò - [1902] I. L. R., 26 Mad., 143. 
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MAHARAJAH OF JAIPUR 
VETTIUS. 
LALJI SAHAI.” 1 
Cods of Civil Procedure (Act No. XIV of 1882) section 433-—suit against 

a ruling prince for arreara of pay—sanetion by Government of 
` India—Maintainability. 

Held that a suit for alleged arrears of salary against a las Prince, 
was not one of the suits for which the Government of India could grant 
sanction under section 433 of the Code of Civil Procedure, and such a 
suit, though instituted with the sanction of the Government of India, 
could not be maintained, and must be dismissed. - 


Finst APPEAL from a decree of Babu Bayne Prasad, Sub- 
ordinate Judge of Agra. 
Suit for money. 


One Lalji Sahai brought a suit against His Highness the 
Maharajah of Jaipur and the representatives of ono Captain Man 
Singh fðr arrears of salary on account of work done on behalf of 
the “temple of Madhobilas in Brindaban, of which Captain 
Man Singh was the manager on behalf of the Maharajah. The 
suit was for the salary due from Ist January, 1901, to 30th June, 
1903, and Captain Man Singh having died on 17th April, 1902, 
his representatives were impleaded. The suit was brought 
after formal permission obtained under section 433 of the Code 
of Civil Procedure from the Government of India. The Sub- 
ordinate Judge struck out the defence of the defendant Maha- 
rajah, acting under section 136 of the Code of Civil Procedure 
and finding that the plaintiff had been appointed by Captain 
Man Singh, and such appointment being one within the scope 

of his authority, decreed the plaintiff’s claim against the Maha- 
~rajah and exempted the representatives of Captain Man Singh. 


Defendant appealed. 

Satya Chandra Mukerji (for J. N. Chaudr?) for the appellant, 
contended that the permission granted by the Government of 
India for the institution of th’ guit againgt the Maharajah 
of Jaipur was contrary to the provisions of section 433° of the 
Code of Civil Procedure and the present sult was not, therefore, 
maintainable. The Maharajah had not instituted any suit in 
the Court of the Subordinate Judge of Agra, nor did he trade 

> F. A, 43 of 1905. 
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y { 
either by himself or through another within those limits, and 
althou gh he possessed immovable property at Brindaban, he 
was not being sued in this case with reference to such possession 
and for money chargéd on such property. The permission 
granted by the Government of India in this case was in direct 
contravention ¥f law, and a suit on the basis of such permission 


could not be maintained. It was further submitted that the, 
order of the Subordinate Judge, dated 5th October, 1904, striking 


out the Maharajah’s defence under section 136 of the Civil 
Procedure Code was improper inasmuch as all that happened 
was some delay in the production of certain papers. The claim 
of the plaintiff was also not established by. the evidence produced 
by him at least so far as the Maharajah was concerned. 

Sundar Lal (Kedar Nath with him), for the plaintiff, submitted 
that the plaintiff having obtained the necessary permission from 
the Government of India which was the only condition prece- 
dent for the institution of a suit against a ruling prince, the 
present suit was maintainable. This Court should not go behind 
the certificate of the Government of India signed by the 
Secretary in the Foreign Department. , That permission was 
for the institution of a suit for arrears of salary, and the present 
was such a suit., All that'the plaintiff had to do was to satisfy 
the, Government of India and he had done so, and this Court 
should not enquire into fhe question as to whether the Govern- 
ment of India had given the permission on proper grounds. The 
defendant Maharajah’s defence had been struck out and the 
question whether the Maharajah came within the category of 
persons contemplated by section 433 had not been tried. The 
plaintiff ought to get an opportunity to show that the defendant 
Maharajah traded within the jurisdiction of the Court at 
Agra. 

Satya Chandra Mukerj jz was not called upon to reply. 

The judgment of the Court was delivered by 

Srantey, C. J.—The plaintiff in the suit, out of which this 
appeal has arisen, sued the appellant, the Maharajah of Jaipur, as 
also the representatives of his late agent, Captain Man Singh, 
to recover arrears of pay, alleged to be due to him as His 
Highness’$ agent. The plaintiff i in his plaint says that Captain 
Man Singh, who was thé manager of the Maharajah, on the 13th 
of January, 1895, &ppointed him agent at a salary of Rs. 130 
per month to look after the legal work of,the temple at Brinda- 
ban which belongs to the appellant. His Highness the Maharajah 
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filed a defence to the suit and amongst other* pleas averred that 
the suit could not be brought against him according to law, and 
that the Government of India could not grant sanction under 
section 433 of the Code of Civil Procedttre for the institution of 
a suit for money against his State. The defence of His Highness 
was struck out under section 136 of the Code, gon the .ground 
that he had not complied with certain directiéns of the Court, 
and the suit was proceeded with ex parte, with the result that a 
decree was given against His Highness alone, the other defen- 
dants being exempted from liability to satisfy the plaintiff’s claim. 
From this decree the present appeal has been preferred, and 
amongst other grounds the following has been pressed before 
us, namely, that “the sanction granted for the institution of the 
suit was illegal inasmuch as the claim being for money .due on 
account of salary not charged on immovable property, did not 
come within the category of suits for the institution of which 
sanction could be granted under section 433 of the Code of Civil 
Procedure.” It appears that sanction was granted on the 24th of 
December, 1903, in these terms, “this is to certify that under 
the provisions of section 433 of the Code of Civil Procedure, the 
Governor-General in Council consents to a Civil suit being 
instituted in the Court of the Subordinate Judge of Agra 
against His Highness the Maharajah of Jaipur by Lalji Sahaj, for 
the recovery of arrears of pay, alleged to be due to him as His 
Highness’s agent.” This purports to be signed by the Secretary 
to the Government of India in the Foreign Department. It will 
be observed from the certificate that the consent was for the 
institution of a suit for the recovery of arrears of pay and for uo 
other purpose. Section 433 of the Code of Civil Procedure, under 
which this consent is expressed to have been given, provides for. 
the institution of suits against Princes or Chiefs and other persons 
and enables the Governor-General in Council to consent to the 
institution of suits against such persons, providing that such 
consent may be given with respect to a specified suit or to 
several specified suits or with respect to all suits of any specified 
class or classes, and ‘may specify in the cafe of any suit or class 
of suits the Court in which the Prince, Chief, Ambassador or 
envoy may be sued; but there follows this important restric- 
tion, viz., “the consent shall uot be given unless the Prince, 
Chief, Ambassador or envoy (a)"has instituted a suit in the Court 
against the person desiring to sue him, or (b by himself or 
another trades withire the local limits of the jurisdiction of the 
Court, or (e) is in possession of immovable property situate within 
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those limits and is te be sued with reference to such possession or 
for money charged on that. property.” As to (a) no suit, such as 
is referred to in it, has been instituted by the defendant-appellant. 
As to(6)there is no allégation in the plaint that the defendant- 
appellant either himself or by another trades within the local 
limits of the jugisdiction of the Court, and as to (e) although the 
E are ct is in posssession of immovable property. 
situate within the limits of the jurisdiction of the Subordinate 
Judge of Agra, the suit is not with reference to such possession 
or for money charged on property of which he is so in possession. ' 
He is simply sued in this case for arrears of pay, said to be due 
to the plaintiff as his servant. Under these circumstances, it is 
clear that the learned Subordinate Judge had. no jurisdiction 
to entertain the suit inasmuch as it was not one falling within 
the purview of section 433 and could not be maintained by 
virtue of consent given by the Government of India. It is 
unnecessary for us to consider the other grounds of appeal; we 
set aside the decree of the Court below, and dismiss the suit as 
against the appellant with costs in both Courts, including fees 
in this Court on the higher scale. ‘ 





Appeal decreed. 
NIAZ ALI 


versus 


KING-EMPEROR.* 

Penal Code (Act No. XLV of 1860), sections 182, 211—proceedings insti- 
tuted by police—informant not giving any name—acqutttal of accused— 
intention —sanction. 

When a case is instituted under section 211 of the Indian Penal Code, 
it must be proved that the person accused instituted or caused to 
be instituted, criminal proceedings with intent to injure that person. 
Where a person, therefore, made a report to the police without naming 
any person that property was stolen and, on investigation, it was found 
to have been removed with the permission of his co-owner by a par- 
ticular person against whom criminal proceedings were taken but who 
was acquitted: held that the petitioner was not guilty of the offence 
under section 211 of the Indian Penal Code, there being no proof of his 
intention to injure thet person. The case under section 211, Indian 
Penal Code, was not maintainable against the accused as no sanction had 
been obtained to start criminal proceedings against him. 

APPLIOATION to revise an ordereof H. J. Bell, Esq., Sessions 
Judge of Aligarh, cohfirming an order of Maulvi Yawar Husain, 
Magisirate of the first chass. š 


` C. Dillon (for Sir Walter Colvin), for the petitioner. 


The Assistant Government Advocate (W.K. Porter), for the Crown, 
°Cr. R. No. 88 of 1907, 
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Se The judgment of the Court was delivered by 
1907. Kyox J.—Niaz Ali has been convicted of an offence ugder 


Nuz Ary -8e¢tion 211 of the Indian Penal Code. The facts found against 
him are that he and one Ikram Ali were co-sharers in certain 
deste property, namely, a tree. The petitioner felled this tree, and a 
Knox, J. few days after made a report in the Thana tg he effect that 
a “part of it had been stolen. He asked for an inVestigation. He 
named no one and did not even suggest that he suspected any 
one. The police commenced investigation and were einformed 
by the petitioner that the wood was in the house of one Bashir 
Ahmad. The petitioner asked for an immediate search. The 
wood was found and the police commenced investigation. They 
found that the wood was brought into Bashir Ahmad’s house by 
one Majid Ali. Upon proceedings being taken against Majid Ali, 
it was discovered that Majid. Ali had removed the wood with the 
consent of Ikram Ali and other co-sharers. Majid Ali, then, 
instituted proceedings under section 211 of the Indian Penal 
Code against the petitioner, Niaz Ali. Before bringing his com- 
plaint, Majid Ali did not ask for sanction, and from the very 
first te contention was raised that without sanction criminal 
proceedings could not be taken against the petitioner. Both 
the Courts below have overruled the objection, the learned 
Judge holding that the petitioner had by his action before 
the police instituted criminal proceedings. He has, however, 
overlooked that before a case can be instituted under section 211 
of the Indian Penal Code, it must be proved that the person 
accused instituted or caused to be instituted a criminal proceed- 
ing against a particular person with intent to cause injury to that 
person. No hostility between Niaz Ali, the ‘petitioner, and 
Majid Ali, has been established. All that has been found is 
that there is hostility between Niaz Ali and Ikram Ali, and that 
Majid Ali is Ikram Ali’s nephew. I do not find sufficient proof 
~ of the intent required by section 211. If all the facts found 
may be accepted as facts beyond challenge, the case would 
appear to be one falling under section 182 of the Indian Penal 
Code and the objection taken from the first should have put the 
prosecution upon their guard apd led them to consider whether 
sanction was not required. I find Niaz Ali not gujlty of the 
offence of which he was charged and set aside the conviction 
and sentence and direct that he be forthwith released, or if on 
bail, the bail bond be discharged, and the fine or any portion 
of it, if paid, be refunded. 
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e HASIB-UL-NISSA 
versus , 
A GHAFOOR-UL-LAH KHAN.* 


Court Fees Act (No. VII of 1870), section 28—Court-fes paid under section 

7, clause (b) of the Act—Court-fee payable under clause (d) of the 

sgmis—Duty of Munsarim.' 

Plaintiff brought a suit for pre-emption of a share ina village, stating 
that the revenue of the share claimed to be a certain amount and paying 
Court-fee upon five times that amount. There was no allegation in the 
plaint that the smaller area claimed was separately assessed to revenue. 
Held that it was the duty of the Munsarim to inquire whether the smaller 
area was separately assessed to revenue. 

When the Munsarim failed to make such en inquiry and reported that 
the Court-fee paid was sufficient which was held by the Court not to be 

_ the case. Held that the plaintiff was entitled to the benefit of section 28, 

Court Fees Act, 1870. 

SECOND APPEAL against the decree of Babu Khettar Mohan 
Ghose, Second Additional Judge of Aligarh, reversing.decree 
of Babu Jagat Narain, Munsif of Koil. 

Suit for pre-emption. 

*The facts appear from the judgment. 

E. A. Howard, for the*appellant. 


Sundar Lal (with him Abdul Majid and B. E. O’Conor), for the 
respondent. 
The judgment of the Court was delivered by 


Srantey, C; J.—This appeal arises out of a suit for pre-emption 
which was instituted on the 18th of April, 1905. The sale which 
is sought to be pre-empted took place on the 18th of April, 1904, 
so that the plaintiff left it to the last day available to him for . 

‘bringing the suit. The valuation for the purpose of Court-fee , 
was estimated at five times the revenue, the plaintiff being 
under the impression that the case fell under sub-division (6) 
of sub-section (5) of*section 7 of the Court Fees Act, No. VII of 
1870. At the hearing an objection was taken as to the Court- 
fee and the Munsif determined this objection in favour of the 
objectors, holding ‘that there was a deficiency as the Court-fee 
ought to haye „been estimated under sub-division (d) of the 
gection to which we have referred and not under sub-division (6), 
namely, at the market value of the lend. The deficiency was 

. #8. A. No, 303 of 1908. 


363 


Civin. 
«1907. 
pi! 


March 22, 


Stanley, C. J. 
BANERI, J. 
Burkitt, J. 


Stanley, C. J. 


364 


OL, 


1907. 
ee 
HasiB-UL-NIS8A 
D. 


GHAFOOR-UbLAZ i 
Ku. _ period allowed by the rule of limitation had expyed, the suit 


AN. 


Stanley, C. J. 


HIGH COURT. (A. L J. R. 


> 


ordered to be made good by the 19th of August, 1905, and this 
was done, and the case disposed of on tlie merits. The Munsif 
gave the plaintiff a decree for pre-emption. 

Upon appeal, the lower Appellate Court *held that inasmuch 
as the deficiency in the Court-fee was made good after the 


wes barred by limitation, and reversing the cision of the 
Court below, dismissed the plaintiff's claim. The present appeal 
was, therefore, preferred. 


Mr. Howard, on behalf of the appellant, relies upon the pro- 
visions of section 28 of the Court Fees Act. That section 
provides that “if any document is through mistake or in- 
advertence received, filed, or used in any Court or office without 
being properly stamped, the presiding Judge * * ® may, 
if he think fit, order that such document be stamped as he may 
direct, and on such document being stamped accordingly, the 
same and every proceeding relative thereto, shall be as valid 
as if it had been properly stamped in the first instance.” It is 
admitted that if the mistake in the matter of the Court-fee had 
been a‘utistake on the part of the officer of the Court, this 
section would apply. But it is contended on behalf of the 
respondent that the mistake in the matter of the Court-fee was 
a mistake of the plaintiff, and not a mistake of any officer of 
the Court. The question, therefore, narvows itself down to this 
simple question, whether or not in this case the deficiency in 
the Court-fee was due to a mistake of the plaintiff or a mistake 
of the officer of the Court. 

We find in the plaint the following statement, made with a 
view to the determination of the proper Court-fee, namely, “ the 
suit is valued at Rs. 197-8-0, five times of Rs. 39-8-0, the amount 
of revenue of the property,” and later on this property is des- 
cribed as “41 bighas, 10 biswas and 5 biswansis, paying a 


“revenue of Rs. 39-8-0, entered as holding No. 2 in the Khewat, 


out of a 3 biswa, 10 biswansi, 18 kachwansi, 9 nanwansi, 15 tan- 
wansi share, comprising an area of 101 bighas, paying a revenue 


' of Rs. 95, situate in thok,” etcetera. 


The munsarim reported that tlte Court and | process fees were 
sufficient. Now, it appears to us that the fair inferenee from 
the language which we have quoted from the plaint is that the 
41 bighas odd, the subject-matter of the suit, formed only part 
of the share, comprising an area of 101 bighas, which was 
assessed to revenue. The plaintiff does not state „that the 4ł 
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bighas were separately assessed to revenne or recorded in the 
Collector’s register as such. He merely states, as we infer, that the 
fair proportion of the revenue payable by the larger area of 101 
bighas would be Rs. 38-8-0, and calculating five times this amount, 
he assessed the value of the suit in accordance with , the 
provisions of gub-division (b) of the section. If the plaintiff had 
stated that thdrevenue payable in respect of the 41 bighas hed 
been separately assessed and recorded in the Collector’s register 
as such, then, undoubtedly, the munsarim of the Court would 
have been in no default in the matter but the plaintiff did not 
state so, and, therefore, it was the duty of the munsarim to 
inquire whether or not the smaller area was separately assesged 
forrevenue. We think, therefore, that the mistake or inadvertence 
in this case was that of the officer of the Court ; and such being 
the case, that the plaintiff is entitled to the benefit of section 28 
of the Act. We, therefore, allow-the appeal, set aside the decree 
of the lower appellate Court, and, inasmuch as the appeal was 
decided upon a preliminary point aud we have reversed the 
decision upon that point, we remand the appeal to the lower 
appellate Court with directions that it be re-entered in the file of 
pending appeals in its proper number and be decided on the 
merits. Costs here and hitherto will abide the event, including 
feps in this Court on the higher scale. 
x Appeal allowed. 


e 


GOBIND KRISHNA NARAIN AND ANOTHER 
versus 
, KHUNNI LAL.* 


- Hindu Law—apostacy—Regulation No VII of 1882, section 9—conversion 
before that regulatton—female—right to enter into a compromise— 
award against a Hindu widow or daughter—reversioners, right of— 
family arrangement. 


A compromise made by a limited owner such as a Hindu widow or 


daughter is not binding on the reversioners even though it has been 
followed by a decrge of Court, nor is a decree on an arbitration award, 
one of the parties to the submission having been a widow, and that the 
reversioners can be bound oa by decree made’ after full contest ina 
bona fide litigatipn. 

R*became a Mahomedan i a 1845. He had ason D who died a Hinda 
in R’s lifetime, le#ving two daughters. R died in 1851, leaving a 
daughter. Ate the time of his death he was in possession of property. 
The daughters of D entered into a compromise with the son of R’s 
daughter by which they divided the pfoperty with him. Held, that 
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R having become a Mahomedan ceased to have any interest in the 
property after his conversion. The property passed to his son, on 
whose death it was inherited by his daughters. Regulation No. XXI 
of 1850 did not abrogate the Hindu Law gs to the consequences of 
apostacy and moreover having come into force after R’s conversion, 
. had no effect on the rights of the convert. 
Held further, that the daughters of D had no more pwer to enter into 
+. the compromise than a widow would have had. Ther@ not having been 
any litigation ending in a decree of Court passed after full contest, the 
sisters exceeded their powers as limited owners making such compromise, 
and that even if the compromise be regarded as a family settlement of 
doubtful claims it was not within the sisters’ powers to enter into it so 
as to bind the reversioners. , 
Imrit Kumar v. Rup Narain, [1880] 6 C. L. R., 81, P. C., Sheo Narain 
v. Khurgo Kueri, [1882] 10 C. L. R., 327 ; Jeram Lalji v. Veerbat, [1903] 
5 Bom., L. R., 885; Sant Kumar v. Deo Saran, [1886] L L. R., 8 AIL, 
365 ; Ram Sarup v. Ram Dei, [1906] 4 A. L. J. R., 160; Stapilton v. 
Stapilton, 1 White & Tudor’s Equity Cases, 230, referred to. 
First APPEAL against a decree of Pandit Pitambar Joshi, 


Subordinate Judge of Bareilly. 

Suit for possession. 

The property in suit and other property of considerable value 
originally belonged to Raja Bhagwan Das who died leaving a son 
and a grandson, Balak Ram and Ratan Singh. Raja Balak Ram 
died in 1848. On his death one Tulshi Ram alias Fida Ali, 
brought a suit against Ratan Singh, glaiming possession of the 
property left by Balak Ram, on the ground that Balak Ram had 
been converted to Mohammadanism, and Fida Ali being his 
Mohammadan son, was entitled to succeed to the property. Ratan 
Singh among other defences said that he himself was a Moham- 
madan, and Fida Ali being an illegitimate son, was not entitled 
to succeed. That suit was, however, dismissed. Ratan Singh’s 
son, Daulat Singh, predeceased him, leaving a widow Sen Kunwar, 
and two daughters, Ranis Chattar Kunwar and Mewa Kunwar. 
Ratan Singh, in his turn, died leaving a widow, Raj Kunwar 
and a daughter, and another daughter’s son, named Khairati Lal. 
On the death of Ratan Singh, the name of his widow was recorded 
in the revenue papers as proprietor, and she ehtered into possession 
of the whole property. Shortly after, the Court of Wards took 
possession of the property. Daulat Angi s widow died | in 1857 
and Ratan Singh’s widow in 1868. } 

Khairati Lal applied to be putin possession, of the property 
of his grand-father, Ratan Smgh. The daughters of Daulat 
Singh disputed his claim. In 1860, Khairati Lal and the 
daughters of Daulat Singh, Chattar Kunwar and Mewa Kunwar, 
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entered into a compromise by which 74 annas of the property 
left by Ratan Singh were given to Khairati Lal and 84 annas 
to the two daughters,of Daulat Singh. Chattar Kunwar died 
childless and the whole 8} annas passed to Rani Mewa Kunwar, 
who transferred it to her father-in-law, Rai Jaichand, from whom 
it passed to at Qayum and others, against whom the plaintiffs, 
after their mother Mewa Kunway’s death, brought several suits? 
` for possession and obtained decrees from the High Court. That 
case is reported in I. L. R., 25 AN., 546. The High Court held 
in that case that Daulat Singh became on his father’s conversion 
the sole owner of the property which up to that time was the 
joint family property of Ratan Singh and Daulat Singh. Having 
obtained the judgment in their favour the plaintiffs brought 
these suits against the transferees of Khairati Lal and his issue, 
for possession of the property given to Khairati Lal under the 
compromise of 1860. The Subordinate Judge dismissed the 
suits. He held that though the interest of Ratan Singh vested 
‘in Daulat Singh on Ratan’s conversion to Mohammadanism, yet 
Daulat Singh did, not enforce his rights, and if he had sought 
the assistance of any Law Conrts to enforce it, he would have 
been non-suited by reason of section 9 of Bengal Regulation No. 
VII of 1832, and Act No. XXI of 1850. He also held that the 
corfipromise of 1860 was a family arrangement, and as such was 
binding on the plaintiffs, {nasmuch as Daulat Singh’s daughters, 
holding only a life estate, were justified in parting with as 
much of the property as was necessary to protect the rest, 


Plaintiffs appealed. 


Sundar Lal (with him Sir W. Colvin, J. N. Chaudri, Moti 
Lal Nehru, and 8. O. Banerji), for the appellant : 

There are two questions in this case, viz., (1) Does section 9, 
Regulation No. VII of 1832, save the interest of Ratan Singh ? 
{2) Does the compromise of 1860, bind the plaintiffs ? 


The first question is concluded by 
Gobind Krishna v. Abdwl Qayyum, [1903] I L. R., 25 All., 546, 587—72. 


The Subordinate Judge has given the go-by to the rule of law 
laid down in the eabove cage. The effect of Ratan Singh’s 
apostacy was that he bgcame civilly dead and the whole property 
devolved upon Daulat Singh. “Regulation VII of 1832 could 
not affect Daulat Singh’s rights, because there never was any 
suit in which section 9 could be invokede After Ratan Singh’s 
death, the several claimants were of the same persuasion, and 
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so, even if there had been any suit between them, section 9 
could have no application. © 

The daughters of Daulat Singh conseguently inherited the 
whole property, but they took only a limited estate. The com- 
promise amounted to an act of alienation and it could not, bind 
the reversioners. If there had been a suit and fbe ladies had 
‘contested the claim put forward and lost, the decree might have 
bound the estate. But here the right of the daughters was clear, 
there was no real contest, and yet they gave away 74 annas of 
the property to a stranger to the title. The compromise could 
not be treated as a family arrangement, because the parties 
were not members of one family. Daughters pass out of their 
father’s family by marriage. The parties were relations but not 
members of the same family. The ladies here transferred the 
property without any legal necessity, the transfer, therefore, 
could not hold good after their death. 

Imrit Kumar v, Roop Narain Singh, [1880] 6 O. L. R., 76, 81, P. C. 

Bheo Narain Singh v. Khurjo Koery, [1882] 10 ©. L. R., 337. 

Jeram Laljes v. Veer Bai, [1903] 5 Bom., L. R., 885. 

Ram’ urup v. Ram Dei, [1906] 4 A. L. J. R., 160. 

Sant Kumar v. Sukhnidhan, [1886] I. L. R., 8 AlL, 365, 


were cited. 
M. M. Malaviya, (with him B. E. 0’Conor), for the respondeat : 


The first question is as to the effect of*Ratan Singh’s conversion. 
Ratan Singh became a convert to Mohammadanism in 1845, 
No doubt according to the Hindu Law the result of Ratan 
Singh’s conversion would be that he would be regarded as 
civilly dead and his interests in the property would vest in his 
son, But he remained in possession of the whole ‘property of the 


` family during his lifetime and he survived Daulat Singh. 


Daulat Singh never did nor he could enforce his rights. Regu- 
lation VIT of 1832 and Act No. XXI of 1850 were statutory 
bars to the enforcement of any such rights, and the latter Act 
has abrogated the rule of Hindu Law relied upon by the 
appellants. ‘Ratan Singh’s heirs were neyer excluded, he held 
the property as one of two actual partners. The defendant 
does not seek to recover any propety by giving retrospective 
effect to Act XXI of 1850, he ofily asks Nis - possession to be 
protected, and so far seeks protection of the Act. . 

Srimati Matangini Debi v. Srimati Jaykali, [1869] 5 BSL. R., 466, 491. 

Mayne, Hindu Law, Ed. 7, 805. 

Gobind Krishna Narain v. Abdul Qayyum, [1903] I. L. R., 25 AlL, 546, 573, 
were cited, and it was submitted that the last decision did not 
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conclude the quegtion as to the effect of Regulation No. VII of 
1832 and Act No. XXI of 1850. 

The. compromise stood on the footing of a family arrangement, 
the wisest a ander the circumstances, and must be 
supported. 

Gobind Krish arain v. “Abdul Qayyum, [1963] I. L. R., 25 All., 546, 575. 

The daugh rake fully represented the estate at the time, a decr ee 
fairly obtained against them would have bound the estate, and 
there was no reason why a compromise of doubtful rights elected 
with thé object of avoiding an expensive litigation should not 
have a similar effect. 

Mayne, Hindu Law, Ed. 7, section 652, p. 877. 
Cases cited for the appellants were Une ene 
Sundar Lal, in reply, cited 
Bhagwanta v. Sukhi, [1899] I. L. R., 22 All, 33 F. B. 
Bahadur Singh v. Mohar Singh, [1901] I. L. R., 24 AIL, 94, 107, P. C. 
Musammat Indro Kooer v. Sheikh Abdul Burkat, [1870] 14 W. R., 146. 


No reversioner claims under another, and an act of a Hindu 
lady will not bind the estate unless there was a real contest 
and a decree made by a Court after such contest. 


The judgment of the Court was delivered by 


Burxitt, J.—This case is a sequel in some respects to the 
case of the same plaintiffs-appellants v. Abdul Qayum decided by 
this Bench in April, 1903, which will be found reported at I. L. R., 
25 Al., 546. In that case*the plaintiffs sued to set aside an aliena- 
tion made by their mother, Rani Mewa Kunwar, to her father-in- 
law, under circumstances detailed fully in that judgment. We 
held in it that the plaintiffs were entitled to succéed. ‘In that case 
we also detailed at length (p. 558 et seqq. of the report) the con- 
flicting claims made by Rani Chattar Kunwar and her sister 
Rani Mewa Kunwar on one side, and Raja Khairati Lal on the 
other, to the estate of Raja Ratan Singh who, after his conversion, 
was known by a Mohammadan name. The judgment, then, 
sets forth the compromise (p. 577 of the report) made between 
the opposite claimauts, how the sisters took 84 annas between 
them, while Khairati Lal got 74 annas of the disputed estate. 
In that suit the villages, which the plaintifs sought to recover, 
were situated within the 84 antas which the sisters took under 
the compromise. The preseñt suit is for recovery of possession 
of mauza Mahlpur, aù village situate in the 7$ annas which 
Khairati Lal to$k under the compromise. The grounds on 
which the suit is supported are that the two sisters being only 

(D) L L. R., 25 All, 546. 
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limited owners and as such entitled only toean estate for life 
had no authority to alienate more than their life estate unless 
for a purpose recognized as legal and necessary by Hindu Taw, 
and that, as both are now dead, the comprmmise is not binding 
on their reversioners, the plaintifis-appellants who claim not 
through thoir mother, Rani Mewa Kunwar, but next rever- 
gioners to their grandfather, Daulat Singh, son off’Ratan Singh. 

* Of the many matters mooted in the Court below, the learned 


Subordinate Judge found in favour of the plaintiffs-appellants . 


on most points, but on the 7th issue, the vitally important 
question in the case, he was “ of opinion that the compromise 
in question is not an alienation that would hold good for the 


` lifetime of Musammat Chhattar Kunwar and Musammat Mewa 


Kunwar only, but is a family arrangement and is binding on 
the plaintiffs. The argument that as Hindu females, they were 
incompetent to make a compromise that would have the effect of 
permanently alienating part of the property, is based on the 
assumption that all the property which was, then, the subject 
oË the compromise, was the exclusive property of their father, 
Daulat Singh, and they held a life estate in it, and. that if there 
were no compromise, the whole of it would have come to the 
present plaintiffs. This assumption is wrong.” Subsequently, 
the learned Subordinate Judge considers the effect of the Regyla- 
tion VII of 1832 and of Act No. XXI of 1850, and holds that Raja 
Ratan Singh was, after his apostacy, the absolute owner of one- 
hall of the estate which up to that time he had owned jointly with 
his son, Dawat, and that, on his death, it descended to his 
grandson Khairati Lal (son of his daughter, Jivan Kunwar) 
from whom under various alienations the village in suit has 
devolved on the defendant-respondent. 

In the opinion expressed as to this matter by the learned 
Subordinate Judge, we are unable to concur. In our judgment 
in the previous case we (at page 570 et segg of the report) fully 
discussed the meaning and effect of Regulation No. VII of 1832 
and held that it did not abrogate the Hindu Law as to the 
consequences of apostacy but merely laid dbwa for the guidance 
of the Judge a rule under which he might refuse to enforce 
these consequences. But it does not purport to affect the 
substantive law. The Hindu Law remgined unalteréd in this 
respect and we kold that under if Daulat became on his father’s 
conversion sole owner of the property whieh up to that time had 
belonged jointly to him atd his father. We have not heard any- 
thing from the learned Advocate [or the respondent which causes 
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us in any way to alter or modify our opinion as to the consequences 
which ensued on Ratan Singh’s apostacy. It follows, therefore, 
in our opinion, that on the death of Daulat Singh in 1851, his 
widow, Rani Sen Kunfvar, succeeded to a widow’s estate in his 
property, and on her death in 1857, his two daughters, Chattar 
Kunwar and Mewa Kunwar, succeeded to the limited interest 
of a female h&ir in the estate. That estate they held at the 


time of the compromise of July, 1860. It was contended that’ 


at one place in our judgment we had held that Daulat Singh 
took only one-half of the estate. The reference is to page 573 
of the report where we say when discussing tlie effect of the 
severance on the joint Hindu family, “consequently, if section 9 
of this Regulation No. VII of 1882 had the effect for which the 
learned Advocate for the respondents contends, it follows that 
on his father’s conversion and on the separation resulting there- 
from, the joint family being dissolved, Daulat Singh became the 
sole and absolute owner of at least one-half of the joint family 
property in which his interest while still joint was one-half.” 
But as we had already held that the Regulation had not the 
- effect for which the learned Advocate contended and had held 
that on bis father’s conversion Daulat had become sole owner of 
the property which up to then had been their joint property, 
we are unable to understand how in the passage just cited 
we should be understood to hold that Daulat took only one-half. 
We held uo more than that ina certain event which in our 
opinion had not happened, Daulat would have taken at least onc- 
half. As to the argument which the learned Advocate for the 
respondent sought to draw from Act No. XXI of 1850, we con- 
sider, it is sufficient to say, that, as in our opinion Daulat Singh 
in 1845 had become sole and absolute owner of the whole of the 
estate which up to then had been the joint estate of himself and 
of his father, and as the Act just mentioned was not passed till 
1850, some five years after Ratan Singh’s conversion, it had no 
effect. We hold, therefore, that when the compromise was entered 
into between the sisters and Khairati Lal, the former were 
owners, though probably ignorant of their true position, of the 
whole estate which had been of Ratan Singh at the time of his 
apostacy. Their pgsition was tħat of limited owners entitled to 
an estate*for life. The question now remaining for decision is— 
had they, as such limifed owners, power to enter into a compro- 
mise by which their reversioners would be bound? The com- 
promise by which they or rather their guardians, for they then 
were minors, permitted Khairati Lal to take nearly one-half of 
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the estate undoubtedly amounts to an aliongtion. The circum- 
stances under which that compromise came into existence, will 
be found on page 558 of the report of the case already referred 
to. There can be no doubt, that it was aejust aud wise compro- 
mise, each party having a good fighting title, and was perhaps 
the best arrangement which could have been made. Had the 


parties on both sides been male heirs, it unquestionably would 
“have bound them and their successors and reversioners. But 


unfortunately, one party were female heirs with a limited interest. 
Does their act bind their reversioners? We regret to be obliged 
to hold that, in our opinion, the reversioners are not bound by it. 
In the case of Imrit Kumar v. Rup Narain Singh!) their 
Lordships of the Privy Council lay down in clear and unequivocal 
language that “it is clear that the daughters could not be 
bound by a compromise made by the widow under any circum- 
stances”. 

That case no doubt was one in which the widow when 
entering into tho compromise had mace good terms for herself 
disregarding the daughter's (her reversioner’s) interests. But 
the Iumguage used by their Lordships is general and not 
confined to the facts of the case before them. It uses the words 
“under any circumstances,” thus laying down a general rule that 
a widow cannot bind her reversioners under any circumstances 
by a compromise. We take it to be yndisputable that the law 
laid down in respect of a widow applies equally to daughters 
who like her are merely limited owners holding the estate for 
life. 

In the case of Sheo Narain Singh v. Khurgo Koerin(*) a 
widow sued two brothers of her deceased husband (who had got 
themselves recorded as owners in succession to him) for 
confirmation of her possession as her husband’s heir. She 
succeeded in the first Court, but this decision was reversed on 
appeal. She then filed a special appeal to the Sadar Court and 
while the appeal was pending there, she entered into an tkrarnama 
or compromise with the respondents by which they divided the 
property, each side taking a shave. In a° subsequent suit by 
reversioners after the widow’s feath calling in question the 
validity of the compromise, it was» held by ethe Calcutta High 
Court, citing the case of Imrit Kumar y, Rup Narain r Singh! >) 
that the ikrarnama could not be’ regarded as affecting the rights 


(1) [1880] 6 C. L. R., 81. 
@) [1882] 10 C. L. R, 327, at p. 342. 
(3) [1880] 6 C. L. R., 81. 
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of those who claim to be entitled as reversioners on the 


expiration of the widow's life interest. The case of Jeram Lalji 
v. Veerbai(*) was one practically to enforce a decree passed on 
an award, one of the parties to the submission to the arbitration 
having been a widow. In that case the learned Judge held that 
though “ there is a distinction between a bare compromise out 
of Court and an award by arbitrators followed by a consent; 
decree thereon, but, I think, that in the absence of authority to 
the contwary, it would be unsafe to treat anything short of a 
decree wn a sutt contested to the end as coming within the ruling 
in the Shiva Ganga case.” This case shows that even a decree 
passed on an arbitration award may not be binding on rever- 
sioners. 

Among the reported cases cited in the case just mentioned 
was that of Sant Kumar v. Deo Saran(*) in which Mr, Justice. 
Mauaoop held that the rule in the Shiva Ganga case was limited 
to decrees fairly obtained against the widow in contested and 
bona fide litigation, and would not apply to the compromise 
made in that case which could hardly be regarded as standing 
on a higher footing than an alienation which the widow ight 
have made. A similar rule was applied in Ram Sarup v. Ram 
Dei and others(*) where it was held that a decree passed against 
a widow on an award’ in a case where there had been no trial in 
Court and which was based on agreement between the parties is 
not binding on the reversioners. In that case it was also held 
that an act done by the widow by which she purported to convey 
to third parties out of the property inherited from her husband 
an absolute estate amounted to an alienation: 

On a review of the authorities we hold that a compromise 
made by a widow is not binding on the reversioners even though 
‘it has been followed by a decree of Court, nor is a decree on 
an arbitration award, one of the parties to the submission having 
‘been a widow, and that the reversioners can be bound only by 
decree made after full contest in a bona fide litigation. Mr. 
J. C. Ghosh in his book on the Principles of Hindu Law, 2nd 
edition, page 267, writes “it has been held that a decree against 
a widow to bind the reversioners must have been passed after 
full contgst and a dompromist decree, or a decree on an arbi- 
tration award can hawe no higher footing than an alienation by 
the widow.” Bat it was contended that the compromise might 
i (4) [1903] 5 Bom., L. R., 885. 


(5) [1886] I. L. R., 8 ANS 365. 
e (6) [19086] 4 A. L. J. R., 160. 
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Otvin. be defended as a “family settlement” of dohbtful claim tliat 


1907. contention is, we think, not sound. This aie is disoy¢sed - 
—_—. in the leading case of Stapilton v. Stapitton ©). In thatiacase 
peel ` dealing with what a Court of Justice has to do in dealing” ‘With a, 
Naraty a Compromise we find the words “always supposing i that’ it 
cee (i.e, the compromise) is the power of each party if honéstly 


paces done” indicating the qualification which each party .to ‘the 
Burkitt, J. compromise must possess. The two sisters being only limited 

g owners, we think, it was not “within their power” sto enter 
into such a compromise so as to bind their reversioners. Final- ` 
ly, we would add that there is no pretence for suggesting, nor 
has any such suggestion been made that the compromise of 
July, 1860, was justifiable by any necessity recognized by . 
Hindu Law. 

To sum up we are of opinion that the two sisters had no more 
power to enter into the compromise of July, 1860, than a widow | 
would have had. There not having been any litigation ending 
in a decree of Court passed after full contest, we are of opinion, 
that in making that compromise the sisters exceeded their 
powers “as limited owners and that even, if the compromise he 
regarded as a family settlement of doubtful claims, it was not 
within the sisters power to enter into it so asto lend the 
reversioners. We, therefore, hold iot. the compromise is hot 
binding on the plaintiffs. 

For the above reasons, we hold that the decree of the lower 
Cowt is wrong and, accordingly, reversing it, we allow this 
appeal and give a decree in favour of the plaintiffs-appellants 
for recovery of possession of-the village in suit. Appellants 
are entitled to their costs in both Courts including Advocate’s 
fees in this Court on the higher scale. The objections filed 
under section 561 of the Code of Civil Procedure fall to the 


ground. 
Appeal decreed. 


(1) White and Tudor’s Leading Cases in Equity, 230 
tn a nT 
[But See Dikshitula Lakshminarayana dastry v. Sista Venkayya, 17 M. L. 


J. R., 160. Ed.] 
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Construction of document—Duty of the Court wheres a document has been ` 


wrongly construed so as to affect the interest of the party so cons- 
trumg—mortgage—redemption—Limitation Act (XV of 1877), schedule 
II, articles 184, 148,—Time for which limitation is to be reckoned—Sale 
of part of mortgaged property—bona-fide purchaser—Redemption of 
part of mortgaged property on payment of proportionate amount when 
claim as to part barred by time, etc..—Court Fees Act (VII of 1870), 
section 7, sub-section ix—Suit for redemption with a prayer for recovery 
of surplus profits—-Code of Civil Procedure, (XIV of 1882), section 
873. 


A Court is bound to consider thé terms of a deed in accordance with 
the view as to its trae meaning which the Court may entertain. Any 


_ improper construction put upon it by a party cannot be allowed to 


prejudice his rights whatever they are upon its true construction. 

Where a certain property was mortgaged by way of conditions] gale for 
a period of nine years and it was agreed that the sale would be cancelled 
on payment of the amount of the consideration money in nine years, 

Held that the agreement of the parties was that the loan was to be left 

e outstanding for a period of nine years and that within that period the 
mortgagee could not foreclose the mortgage, nor could the mene 
redeem it; 

Held further that for a sait for redemption the time began to run 
under article 148 of the second schedule to the Limitation Act, 1877, 
from the expiration of the term of nine years, and the mere fact that the 
plaintiffs alleged that the mortgage debt had been satisfied within that 
period did not affect the question of limitation. 

It is well-settled law that a mortgage as well as an out-and-out sale 
by a trustee or a mortgagee is a ‘purchase’ within the meaning of article 
134 of the second schedule to the Limitation Act, 1877. The said article 
is applicable only to cases in which a purchaser, whether his purchase be 
absalute or sub modo, must obtain and hold possession for 12 years or 
upwards in order that he may have the benefit of the article. 

Held, therefore, that a person who bona fide purchases from a mort- 

gagee in possession What is represented to him and what he believes 
to be-the absolute interest is entitled to the protection of article 134 of 
the second schedulg to the Limitation Act, 1877. 

Ahamed Kutti v. Raman, [1901] LL. R., 25 Mad., 99; Ram Chandra v. 
Sheikh Mohidin, [1899"1. L. R., 23 Bom., 614, distinguished. Bhagwan 
Sahai v. Bhagwan Din, [1886] I. L. R., 9 AN., 97; Radanath v. Gisborne, 
[1871] 14 M. I. A., 1 ; Yesu v. Balkrishna, [1891] I. L. R., 15 Bom., 583; 


” Behari Lal v. Muhammad Muttaki, [1898] 1.4. R., 20 AN, 482; Maluji v. 


é * S. A. No. 91 of 1904, 
. 49 i 


376. 


Cimin. 
1907. 


~~ 
March 18, 19, 
20, 21 


April 16. 


Srancey, C. J. 
Borxirtr, J. 


376 


Cryin ? 
1907. 
Linens 
Husaini BEGAN 
v. 


COLLESTOR 
oF CAWNPORE. 


` 


v 


HIGH COURT. ALJ. R. l 
` } 


Fakir Chand, [1896] I. L. R., 22 Bom., 225; Meinavikraman v. Ammu, 
[1900] L L. R., 24 Mad., 471; Narayan v. Shri Ram Chandra, [1903] 
I. L. R., 27 Bom., 373, yotetred to and followed. 

When 12 villages were mortgaged to a mortgagee, 5 out of which passed 
to other’ persons from whom they could not be redeemed on account of 
the claim being barred against them, keld that the mortgagor was entitled- 
to redeem the remaining 7 on payment of a pees amount of the 


mortgage money. 

Section 7, sub-section ix of the Court Fees Act wit of 1870) provides 
that in a suit for redemption the court fee should be valued at the 
principal amount secured by the mortgage, and the mere fact that 
plaintiffs claimed in the suit payment of any sum which might be 
found to be due to them on the taking of the accounts did not alter-the 
nature of the suit so as to necessitate the payment of an ae 
fee on such sum. 

Section 373° of the Code of Civil Procedure empowers a ere to 
allow a plaintiff to abandon apartof his claim’ with liberty to bring’ a 
fresh suit in respect of the part so sbandoned, if the Court is satisfied 
that the suit must fail by reason of some formal defect or that there is 
sufficient ground for permitting him to abandon part of his claim. This 
section was intended to meet, amongst other cases, a case in which there 
has been an improper valuation of the couri-fee stamp. : 


First APPEAL from a decree of Babu Bepin Behari Mukerji ji, 
Subordinate Judge of Cawnpore. 


Suit for redemption. 


The facts of the case, as stated in the judgment of STANLEY, 
C. J., were as follows :— 

“This appeal arises out of a suit for redemption of a 
mortgage of the 6th of January, 1830, executed by Mirza 
Aman Ali and Agha Fateh Ali in favour of Muhammad 
Ata Ullah Khan to secure an advance of Rs: 19,500. . The 
mortgage comprised 12 villages, situate in the district of 
Cawnpore. The plaintiff claims to be the daughter of Agha 
Fateh Ali, who survived Aman Ali, and as such, became entitled 
to the equity of redemption in the mortgaged property. The 
plaintifs case is that the mortgage was created by means of 
two contemporaneous documents of the 6th of January, 1830, 
namely, a sale-deed in favour of Ata Ullah Khan and an tkrarnama 
by which Ata Ullah Khan agreeg to reconvey the properties to 
Aman Ali and Fateh Ali on payment of Rs. «19,500 and interest 
on the expiration of a term of nine years., Ata Ullah Khan was 
succeeded on his death in the year 1843 by,his widow Sahib 
Begam, who, on the 13th of March, 1862, gave the property to 
the defendant, Ali Husain Khan. The other defendants ate 
transferees from him. On the 7th of January, 1867, Ali Husain 
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_Khan mortgaged by conditional sale, without possession, to one . 


Prag Narain, five of the villages, and Prag Narain dedicated 
these five villages to the idol Sri Rukmini Krishna Das. 
Afterwards, on the 1Sth of February, 1871, Prag Narain, as the 
‘ manager of the temple of Sri Rukmini, took foreclosure proceed- 
ings, and on” the 19th of June, 1872, obtained an order for 
foreclosure, and followed this up by a suit for possession, and of 
the 2nd of August, 1872, obtained possession of the five villages. 
“Tn, the plaint the plaintif alleged that, according to the terms 
of the mortgage, whenever the mortgage money had been 
` satisfied out of the usufruct of the property, or by payment 
before or after the stipulated period, the property would be 
' redeemable, and bhe made the averment that the principal 
with interest was satisfied at the end of the year 1200 Fasli, that 
is, before the expiration of the term of nine years. The plaintif, 
' Husaini Khanam, we may mention, in the year 1898, applied 
for leave to sue for redemption im forma pauperis but her 
application was rejected. She, thereupon, in order to raise funds 
for the prosecution of the suit, transferred half the property to 
her co-plaintiff, Sheikh Razza Husain Khan, and hence it fs that 
he appears as a co-plaintiff. 

‘“The defendants alleged that the plaintiff was not the daughter 
of Fateh Ali but was a maid-servant of Husaini Begam and had 
no right to sue. Theis suggestion is that the real Husaini 
Begam died many years ago. They also amongst other defences 
set up the case that the claim was barred by 60 years’ limitation, 
and as regards the five villages, which were dedicated to Sri 
Rukmini, that it was barred by the rule of limitation prescribed 
in article 134 of Schedule TI to the Limitation Act. 

“The Court below decided the issues raised on these pleas in 
favour of the defendants and dismissed the plaintiff’s suit. 

“When Husaini Khanam applied for liberty to sue in forma 
pauperis, her application was resisted on the ground that she 
was not a pauper. At this time there was: no suggestion that 
she was an impostor. This plea was first raised in the written 
statement of the Céllector, filed on the 10th of August, 1899. 
This suit was instituted on the 6th of January, 1899, and the 
issues were framedeon the 17th of January, 1900, and the case 
was fixed for hearingeon the 21st of August. On the Ist of 
August, the plaigtiff filed an application for the summoning of 
her witnesses which was granted. Subsequently, on the 7th of 
August, an application was made on behalf of the Court of Wards 
for an adjournment of the case, on the ground that the correct 
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addresses of the witnesses, whose evidence w&s necessary, were 
not known, and upon. this application the hearing was adjourned 
to the 12th of November, 1900, on the terms that the applicant 
should pay all the costs of the summoning of her witnesses by 
the plaintif within one day. The Court of Wards had, it 
appears, obtained a decree against the plaintiff in° another pro- 
geeding and to satisfy that decree it attached “the money so 
directed to be paid for the specific purpose of summoning the 
plaintiff's witnesses, and either withdrew the money from Court 
or obtained it from the Government pleader. The effect of this 
was that the plaintiff lost the means which had been provided 
by the order of the Court for the summoning of her witnesres— 
and no summonses were issued. Not being in funds to meet 
the expenses of the litigation, she’ transferred a moiety of her 
share in the property, as we have already mentioned, to her 
co-plaintifis. She then applied for an adjournment so that she 
might be able to have her witnesses summoned. This applica- 
tion was granted but upon the terms that she should forthwith 
pay the costs of the' witnesses summoned by the defendant and 
asumof Rs. 50 as a fee for the pleader for the opposite party, 
and that, in default of her doing so, the suit should be disposed 
of at once. She was unable to pay these moneys at once and 
applied for an adjournment for three days to enable her eto 
obtain the necessary funds. This was refused by the Subor- 
dinate Judge and the case was heard and disposed of, the plain- 
tiff’s suit being dismissed for want of evidence, notwithstanding 
that as a matter of fact documentary evidence had been filed by 
her. On appeal to this Court, we set aside the decree of the 
Court below and remanded the suit for trial upon the merits. 
This accounts in a great measure for the delay which has 
occurred in this litigation. The Court below has found that the 
plaintiff is not Husaini Begam but an impostor. It has also held 
that the suit is barred under the sixty-years’ rule of limitation, 
and that as regards the five villages which were dedicated to 
Sri Rukmini, it is barred by 12 years’ rule of limitation, laid 
down in article 134 of schedule I to the Limitation Act. From 
this decision the present appeal has been preferred.” 

_ B. B. O'Conor (with him Abdul Majid and Karamat Husain), 
for the appellant, submitted upon the question of limitation that 
the suit was not barred by the sixty years’ limitation. Article 148 
allowed 60 years from the day when the right to redeem accrued, 
which in this case was after the expiry of nine years. The 


‘agreement executed by the mortgagee on the 6th°of January, 
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1830, and the proteedings of the Collector shortly after proved Civit. 
that a mortgage by way of conditional sale was made and the 1907, 
term fixed was nine years. 

Then he submitted’that Ali Husain’s written statement filed Husa B Pras 
in 1863, amounted to an acknowledgment and gave a fresh start. Cotten 
There was nô denial of the plaintiffs right to redeem. Having °F CAWNPouE. 
admitted the fact of mortgage and having made an untrue state- 
ment about its foreclosure, the mortgagee must be deemed to 
have admitted liability. He relied on 

Rangolal v. Wilson, [1898] I. L. R., 26 Cal., 204. 
Mani Ram v. Seth Rup Chand, [1906] 3 A. L. J. R., 525. 

The twelve years’ rule of limitation did not govern the suit as 
regards the five villages mortgaged to Prag Narain. The mort- 
gage was made and the foreclosure proceedings and the suit for 
possession were instituted behind the back of the mortgagor and 
they have not the effect of reducing the period of limitation. 

“Purchaser” in article 134 meant a purchaser by voluntary 
transfer and not a transferee by order of Court. 

Ahmed Kutti v. Raman Nambudri, [1900] I. L. R., 25 Mad., 99. 

Sheo Nath v. Mohepat Singh, [1905] 2 A. L. J. R., 234. re 

A “purchaser” within the meaning of article 134 must be 
accompanied by deliver y of possession. Prag Narain’s purchase 
was not so accompanied and it was not a transfer within the 
meaning of that article. Subsequent obtaining of possession did 
not fulfil the requiremenits of article 134, 

` Ram Chandra v. Sheikh Mohidin, [1899] L L. R., 28 Bom., 614. 

A. E, Ryves, for the Court of Wards in charge of the estate of 
Ali Husain, respondent, first argued the question of plaintiff’s 
identity with the daughter of Fateh Ali and then submitted: The 
suit was barred by limitation. In the first place the plaint as 
filed was nota valid plaint having been put in on insufficiently 
stamped paper. The subsequent amendment of the plaint would 
not make it a valid plaint. No court-fee was paid on the relief 
for mesne profits. The plaint was therefore not admitted. The 
prayer for that relief was withdrawn on the 25th of September, 

1899. The Court helow could not allow the withdrawal of that 
prayer. 

Nathumal v. Bhimsen, F. A. Not 28 of 1904, decided on March 15, 
1906. 

Yasin Khan v. Asfaq eíhmed, B. A. No. 500 of 1905, decided on March 16, 
1907. 

In any case the plaint must be deemed to have been presented 
fn the 25th of September when the rêlief for mesne profits was 
withdrawn. e 
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The agreement of 1830 was not admissibłe in evidence, as 
there is nothing to connect it with the property in suit. Further 
the opening words of the document show that the mortgagor can 
redeem the property within the period°of nine years. The 
plaintiff herself admits that in the plaint, where she alleges that 
the mortgage was paid up before the expiry of that period. In 
acase where the mortgage can be redeemed at any fime, the period 
for redemption runs from the date of the mortgage. 

Maharaja of Benares v. Sita Ram, [1889] 9 A.W. N., 138, 136. e 
Anwar Husain v. Lalmir Khan, [1903] 23 A. W. N., 223. 

[Their Lordships intimated that they did not wish to hear him 
on the question of acknowledgment. ] f 

Sundar Lal (for Motilal Nehru), for the respondent No. 2, Shri 
Rukmini: Article 134 bars the suit for recovery of the five 
villages in possession of defendant No. 2 

[Srantey, C. J.—Al proceedings were taken behind the back 
of the mortgagor. | 


All the same they had in law the effect of extinguishing the 
mortgagor’s rights. Article 134 has the effect of shortening the’ 


period of limitation. 


In 1843 the mortgagee, Ata-ullah, made a gift of these villages 
to his wife, Sahib Begum, and on 13th March, 1862, she made a 
gift of them to Ali Hasan. It is recited in the history of these 
villages that Ali Hasan had foreclosed the mortgage and was 
in proprietary possession. He was recorded as such. On 7th 
January, 1867, Ali Hasan, the recorded absolute owner, mort- 
gaged these villages by way of conditional sale to Prag Narain 
for Rs. 11,000, who took the mortgage believing that he was 
taking a mortgage of absolute proprietary rights. A mortgagee 
is a “ purchaser” within the meaning of that term as used in 
article 134 of schedule l of Act XV of 1877. 

Yesu Ramp v. Balkrishna, [1891] I. L. R., 16 Bom., 583. ~ 

Manavikraman v. Ammu, [1900] L L. R., 24 Mad., 471. 

Behari Lal v. Muhammad Muttaki, [1898] I. L. R., 20 All, 482. 

Narayan v. Shri Ram Chandra, [1903] L L. R., 27 Bom., 373. 

Nilmoney v. Jagabandhu, [1806} I. L. R., 23 Cal., 536. 

Ramehurn v. Protap Chandra, [1905] Aal. L. J, 448. 

Shama Charan v. Abhiram, [1908] I. L. Rs, 33 Cal., 521. 

Vythilingam v. Kuthiravattah, [1906] L L. R., 29Mad., 501. 


[SranueY, C. J.—How do you get over I. L. R.,22 Bom., 228 ?] 
The case is in my favour. It holds that a mor tgagee i is pro tantq 
a purchaser. lf such mortgage is not foreclosed, the mortgage 
must be deemed as binding after the expiration of “twelve years 
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under article 134, ahd such mortgagee be redeemed by the original Civib. 


and true owner. 1907. 
Tn this case we foreclosed the mortgage and became purchaser Sa 


Broan 
in 1872. Plaintif cannot redeem us, not being our mortgagor. eai Saa 


We became purchasers at any rate in 1872, and we are entitled Corrgoror 
to plead this article from that date. oe CAWNEORE, 
Gobindnath Roy. Luchmee Koomaree, [1869} 11 W. R., 36, S, 
is exactly in point. There a mortgagee who had foreclosed 
was deemed to be a purchaser. 
Reference was also made to 
Bhagwan Sahai v. Bhagwan Din, [1886] I. L. R., 9 AN., 97. 
Baivra Khan v. Dhiku Sabza, [1885] I. L. R., 9 Bom., 475. 
Vishnu Chintaman v. Balaji, [1887] I. L. R., 12 Bom., 352. 
Pandu v. Vitta, [1894] I. L. R., 19 Bom., 140, 


and Stroud’s Judicial Dictionary, title “ purchaser for value.” 
O'Conor heard in reply. 
The judgment of the Court was delivered by 


STANLEY, C. J.—-[After stating the facts as set out above His Stanley, C. J. 
Lordship dealt with the question raised as to the identity of the H 
plaintif with Husaini Begam and after discussing the evidence _ 
on the point, continued) :— l 

- We, therefore, hold that the plaintiff is the daughter of Fateh 
Aland as such, entitled to redeem the mortgaged property if 
her right to redeem is not barred by limitation or on other 
grounds. 

Now, we come to the question of limitation. First we shall 
deal with the sixty years’ rule prescribed by article 148 of 
schedule IT to the Limitation Act. By this article a mortgagor 
has sixty years within which to bring a suit for redemption, or 
for recovery of possession of mortgaged property, from the date 
when the right to redeem or recover. possession accrues. If the 
right to redeem accrued upon the execution of the mortgage of 
the 6th of January, 1830, ‘it is clear that the suit is time-barred. 
But if that right only accrued on the expiration of the term of 
nine years for which the mortgage was granted, then the suit 
would not be time-barred. 

One argument presented totus on behalf of the respondents 
was that the plaintiff is precluded from saying that the right to 
redeem Only accrued gn the expiration of the nine years by 
reason of an allegation made by her in the plaint. At the end 
of the second paragraph of the plaint, in which she purports to 
st out the terms of the mortgage, she States as one of the terms 
that whenever the mortgage debt was satisfied out of the usu- 

‘ ` 50 
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fruct, ox paid by the mortgagors ‘ before or after the stipulated 
time’ the mortgaged property should be redeemed, and reliance 
is placed upon her assertion in the plaint that the mortgage debt 
was satisfied at the end of the year 1245 Fasli which year fell 
within the term of nine years. 


On behalf of the appellant, Mr. O’Conor contended that it was 


“for the Court to construe the mortgage and that any improper 


construction put upon it by the plaintiff could not be allowed 
to prejudice her rights whatever they were. We think that 
this contention is correct and that we are bound to consider 
the terms of the mortgage and decide the appeal in accord- 
ance- with the view as to its true meaning which we may 
entertain. 

The defendants did not produce the document though called 
upon to do so; and search among the papers of the plaintiff 
only resulted in the discovery of an old and mutilated document 
which it is suggested is a copy of the contemporaneous agree- 
ment. Consequently, we have to fall back upon secondary 
evidenge of its contents. We have very good secondary evidence 
in a proceeding of the Collector of Cawnpore, Mr. James 
Wemyss, dated the 18th of December, 1830 (No. 81A of the 
record). This isa public document, coming from the court of 
the Collector. As it is the only evidence we have of the nature 
of the transaction, we shall set it forth in ‘extenso. The 
mutilated document which was amongst the papers of Husaini 
Begam was tendered in evidence on her behalf as being a copy 
of the contemporaneous agreement which was executed by Ata 
Ullah Khan in favour of his mortgagors and which provided for 
the redemption of the mortgage. To this document there is 
the signature of Ata Ullah Khan, but there is nothing in it to 
ear-mark it as being the contemporaneous agreement to reconvey 
which was executed when the mortgage transaction was carried 
out. The names of the mortgagors are not to be found in it, 
nor is there any description of the lands affected by it. It 
purports to be a copy issued, in 1863, but here is no evidence 
from what office it came. ' There, is an impressed stamp upon it 
which is now hardly dissarnible, and an gndorsement which 
shows that the stamp paper was sold to one Ram Dayal, who 
it is proved held a general power of attorney from Fateh Ali in 
the year 1863. The learned Subordinate Judge refused to admit 
it in evidence, and we hink that he rightly did so. We also 
have rejected it. Thus, as we have said, the only evidence of 
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the transaction is te be found in the proceeding of the Collector. 
Tt mans as follows :— 

“ On the 18th September, 1830, Aman Ali and Fateh Ali, vendors of the 
village of Dayanatpur amd other villages in the pergans of Bhognipur 
Musanagar, presented a petition to this Court stating that they had made a 
conditional sale of the aforesaid villages to Muhammad Ate Ullah Khan for a 
period of nine years for Rs. 19,500 of machine-made coins, and praying that 
their names should‘be removed and that of the vendee entered. Upon being 


asked by the Court, they admitted the contents of their petition. Accordingly” 


orders were given for the issue of notifications as to the “taking of steps for 
mutation of names. Along with the petitioners, Sital Pershad, attorney of 
the vendee, appeared and presented a power of attorney executed in his favor 
by Muhammed Ata Ullah Khan on the 17th of September of the aforesaid year, 
authorizing him to take steps for mutation of names, together with an 
application (supporting the statement of the vendors) on behalf of his client and 
a registered sale-deed and receipt, dated the 6th January, 1830. On the 18th 
November of the said year, a receipt for the notifications issued by this Court, 
together with a copy of the Government Pleader’s petition, dated the 25th 
October, 1830, was received from the Court (?) and placed on the record. Also 
a report of the Tahsildar of the pergana of Bhognipur Musanagar, dated the 
27th October, 1830, as to the posting of the notifications in the aforesaid 
villages, was perused and placed on the record. After the expiry of the period 
given in the notifications, the vendors presented another petition, dated the 
18th November, 1830, praying that the mutation proceedings might be 
completed. ' On the top of that petition, an order was written to the effect 
that a proceeding relating to mutation of names be duly and formally written. 
On the 30th of the said month the vendee’s attorney presented an agreement 
(as to revenue from 1238 to 1239° Fasli) on behalf of his client, bearing his 
(the vendee’ 8) signature by his (the attorney’s) pen, and attested by the 
kanungos of the Husur Tahsil. On being asked, Sital Parshad, attorney of Ata 
Ullah Khan, stated that his client had executed and made over to Mirza Aman 
Ali and Fateh Ali, an agreement to the effect that the sale would be cancelled 
on payment of the amount of consideration in 9 years; and that, therefore, the 
sale was not an absolute but a conditional sale.” 
“(Sd.) Sıra PARSHAD, 


“ Attorney of Muhammad Ata Ullah Khan, in autograph.” 
The order on it is preceded by the following recital :— 


“Whereas with reference to the contents of the vendor’a petition and the 
deposition of the vendee’s attorney, the sale deed is not deemed to have been 
executed in respect of an absolute sale, the entry of the vendee’s name as 
mortgagee in place of the names of Aman Ali and Fateh Ali is proper on 
account of the parties being willing togthe mutation of names, and on account 
of no objection having been raised in this case.” 

Then @omes the order which is in these terms :— 

“Tt is therefore grdered that by rentoval of the names of Aman Ali and 
Fateh Ali the tame Sf Muhammad Ata Ullah Khan be entered as mortgagee 
iy the column of mortgagees, in the public papers, in respect of Dayanatpur, 
ete., the polos 12 villages,” 


‘ 
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Then follows an enumeration of the 12 villages. According to 
this document the 12 villages were mortgaged to Ata Ulah Khan 
by way of conditional sale for a period of. nine years to secure 
the principal sum of Rs. 19,500 and a @ontemporaneous docu- 
ment was executed by Ata Ullah Khan in favour of the mort- 
gagors whereby he agreed that the sale would b8 cancelled on 


„repayment of the amount of the consideration in’nine years, and 
“that the sale was not an absolute but a conditional sale. If the 


meaning of this contemporaneous agreement was that the mort- 
gagors might redeem at any time within the period of nine years, 
the plaintiff's claim is barred by limitation. If, on the other 
hand, the intention of the parties was that the debt should 
remain outstanding for a period of nine years certain, then the 
right to redeem only accrued at the expiration of that period. 
Ordinarily a mortgagor cannot, before the time limited for 
payment to the mortgage expires, take proceedings to redeem. 
The reason for this is, that it was the agreement of the parties 
that the mortgage should during the intervening time remain 
as security for the money advanced, and therefore it is not 
competent for either party to disturb that relation. Brown v. 
Cole’). Westropp, C. J., in his judgment in Vadju v. Vadju(*) 
says :—“ The general principle as to redemption and foreclosure 
is that in the absence of any stipulation expressed or implied 


` to the contrary the right to redeem and the right to foreclose 


must be regarded as co-extensive.” In that case the stipula- 
tion in the mortgage deed was that the mortgagor would pay 
the debt within ten years and redeem the mortgaged property, 
and it was held that a suit for redemption instituted within the 
ten years was premature, the mere use of the word “ within” 
not being a sufficient indication of an intention that the mort- 
gagor might redeem in a less period than ten years. So in 
Raghubar Dayal v. Budhu Lal{*), in which the stipulation was 
that the principal and the interest should be paid at the pro- 
mised time, (that was in ten years), it was held that the advance 
by the mortgagee to the mortgagor was for a period of ten years 
certain, and that the mortgagor was not*entitled before that 
period had expired, to redeem the property. The principle 
acted upon in these cases is embodied in, the Transfer of Pro- 
perty Act. Section 60 provides that “at gny time after the prin- 
cipal money has become payable,” the mortgagor may redeem. 

(1) [1844] 14 Sim., 427. 

(2) [1888] I. L. R., 5 Bom., 22. i 

(3) [1885] I. L. R., 8 All, 95. g 
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Section 62 prescriltes in the case of a usufructuary mortgage, ons 
that the mortgagor has a right to recover possession of the 1907. 
property where the mortgagee is authorised to pay himself’ from —— 


“ Housarxı BEGAN 


the rents and profits the interest of the mortgage debt “when = 
the term (if any) prescribed for the payment of the mortgage Costzcror 
money has oxBired, and the mortgagor pays or tenders to the °F CAW¥PORE. 
mortgagee the brincipal money, ete.” Also in section 67 in, Stanley, C. J. 
which the right of foreclosure or sale is prescribed, the language pas 
is as follows :—“ In the absence of a contract to the contrary the 
mortgagee has at any time after the mortgage money become 
‘ payable to him, etc.”, a right to obtain an order for foreclosure 
\ or sale. The papal money only becomes payable when the 

payment becomes obligatory upon the mortgagor. LINDLEY, M. R., 

in the case of De Braam v. Ford(*) commenting on the meaning 

of the words “time of payment” contained in a bill of sale, 

observes: “To my mind the expression is unambiguous, it means 

the time at which payment is to become obligatory, the time at 

which the borrower must pay and after which if he does not pay 

he can be sued for payment.” 

On the evidence afforded. by the proceeding befðòre the 

Collector, we are of opinion that the agreement of the 

parties was that the advance made by Ata Ullah Khan was 

to ebe left outstanding for a period of nine years, and that 

within that period the mortgagee could not foreclose the 

mortgage, nor could the mortgagors redeem it. The leamed 

Subordinate Judge appears to have been of this opinion 

also, for he says in his judgment: -“ The mortgage was 

no doubt for a term of nine years ;” but then he holds that by 

reason of the statement by the plaintiffs in the plaint, that the 

debt was actually satisfied out of the usufruct within the period, 

the plaintiffs could not rely on this fact. He also seems to hold 

that it was optional with the mortgagor to redeem whenever he 

pleased and that, therefore, the period of limitation ran from the 

date of mortgage. After referring to some rulings he says: 

“Having regard to the terms of the mortgage in this case and 

to the plaintiffs allegations, I am bound to hold, following 

the above rulings that the peritd of limitation in this case will 

run from the date of the mortgage, viz., the 6th of January, 

1830, afd the suit was, beyond time on the 6th of January 1899, 

when it was instjtuted.” We are unable to agree with him as 

to this. The time began to run, we think, from the expiration 

of the tern of nine years, and the mére fact that the plaintiffs 

. (4) [1900] L. R., 1 Ch., 142, 
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alleged that the mortgaged debt was satisfied*within the period, 
does not affect the question. , 8 
The next point upon which Mr, Ryyes, on behalf of the 
principal respondents, relied was as to the sufficiency of the 
stamp upon the plaint. The suit is one for redemption, but the 
plaintiffs in their plaint alleged that a large surplus was due to 


them, and in the plaint they asked that this surplus should be 


paid to them. Appended to the plaint is given a statement 
showing the amount of receipts and disbursements accosding to 
the settlements of 1247 and 1282 T asli, and bringing out a large 
balance of over two lakhs as due to the mortgagors. The Mun- 
sarim found that the court-fee of Rs. 765 paid by the plaintiffs 
in respect of the claim for redemption was sufficient, but that 
no court-fee had been paid in respect of the surplus of- profits 
claimed by them. He held that a further court-fee of Rs. 2,220 
was payable and order was passed directing the plaintiffs to 
make good the deficiency. On the 21st of January, 1899, the 
plaintiffs applied for three weeks’ time to make good the 
deficiency, but this application was rejected on the 23rd of 
January, and on the 25th of January, 1899, an order was passed 
by the Subordinate Judge directing the plaint to be registered, 
subject to any objection the defendants might raise. The 
principal defendants raised the preliminary objection that ¢he 
plaint should have been rejected, owing to the fact that the 
deficiency in the court-fee had not. been made good by the 
plaintiffs within the period fixed by the Court, and also on the 
ground that as there was no sufficiently stamped plaint presented 
to the Court’ before the expiry of sixty years, the claim was 
beyond time. These objections were disallowed, and on the 
25th of September, 1899, the plaintiffs were allowed to withdraw 
their claim for mesne profits with liberty to sue again in respect 
of such profits. There are two answers to the contention of 
Mr. Ryves. The first is that the suit is one for redemption, 
and that the mere fact that the plaintifis claimed in the suit 
payment of any sum which might be found tobe due to them 
on the taking of the accounts, a relief to which they would be 
entitled under the ordinary decré for redemption, did not alter 
the nature of the suit so as to necessitate the payment of an 
additional fee. Section 7, sub-section ix ef the Court Fées Act, 
provides that in a suit for redemption the cgurt-fee shall be 
valued at the principal amount secured by the mortgage. As 
a suit for redemption only, a proper court-fee has been paid. 
Another answer is, that section 373 of the Civil Précedure Code 
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empowered the Cott to allow the plaintiffs to abandon part 
of their claim, with liberty to bring a fresh suit in respect of 
the part so abandoned, if it was satisfied, that the suit must 
fail by reason of a formal defect or that there were sufficient 
grounds for permitting them to abandon part of their claim. 
This section “yas intended to meet amongst other cases, a case 


in which there had been an improper valuation of the stamp., 


Siz J. W. Cotvite in Watson v. The Collector of Rajshahye(*) 
- dealing with the power conferred by this section, observes at 
page 170 :—“ There is a proceeding in these couris called a non- 
suit which operates as a dismissal of the suit without barring 
the right of the party to litigate the matter in a fresh suit, but 
that seems to be limited to cases of misjoinder either of parties, 
or of the matters in contest in the suit, to cases in which a material 
document has been rejected, because it has not borne the proper 
stanip, and ‘to cases in which there has been an erroneous valua- 
tion of the subject of the suit.’ The Court was, in our opinion, 
authorised in permitting the withdrawal by the plaintiffs of that 
portion of their claim which was concerned with any surplus of 
profits which might be found to be due to them. We are uhable, 
therefore, to accede to Mr. Ryves’ contention. 

We now come to the last question discussed in the appeal. 
Aseve have shown, the Court below held that, in any case, the 
plaintiffs’ suit is barred by 12 years’ limitation under article 
134: of the Limitation Act as regards the five villages held by 
the defendant, Sri Rukmini, and the defendants who are trans- 
ferees of portions of these five villages from Sri Rukmini. On 
the death of the mortgagee, Ata Ullah Khan, his widow, Sahib 
Begain, became entitled to the mortgaged property. She, in the 
year 1862, made a gift of it to Ali Husain, and he, on the 7th of 
January, 1867, mortgaged five of the twelve villages by way of 
conditional sale without possession to Prag Narain who, later on, 
dedicated these five villages to Sri Rukmini. On the 13th of Feb- 
ruary, 1871, Prag Narain took proceedings against Ali Husain 
for foreclosure of his mortgage, and iu these proceedings treated 
Ali Husain as the absolute proprietor. On the 19th of J une, 1872, 
a decree for foreclosure was pafsed, and on 2nd of July, 1872, 
according to the ‘practice which then prevailed, a suit was 
brought for recovery ef possession against Ali Husain, and a 
decree was obtained therein, and, on the 2nd of August, 1872, 
Pyag Narain obtained delivery of possession. These proceedings 
were taken behind the back of the ofiginal mortgagors, Ali 

.¢@ (6) [1869] 13 M. I. A., 160. 
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aie Husain having been treated as sole and absolute proprietor. 
1907. The Court below held that Prag Narain was a purchaser of *the 
—— ‘property within the meaning of that expression as used in article 


meee Broa 134 of Schedule II to the Limitation Act; and that the claim of 
Coutzovor Fateh Ali and his daughter was barred. On the part of the 
OF Caw NPORE appellants, Mr. O’Conor strenuously contended tliat article 134 
Stanley, C. J. did not apply to a case of an involuntary sale and that the 
= ‘foreclosure proceedings taken by Prag Narain did not constitute 
him a purchaser within the meaning of the article, and that if ~ 
this be granted, the defendants are forced to rely on the mort ' 
gage of 1867, and that, inasmuch as that mortgage was a mort” 
gage without possession, the defendants do not come within 
the purview of the article. Mr. O’Conor quoted in support of 
his argument the case of Ahamed Kutti v. Raman Nambudri (°) 
in which it was held that a purchaser of immovable property 
at a sale in execution of a money decree in which the real inter- 
est of the judgment-debtor was that of a mortgagee only, was 
not a purchaser from the mortgagee within the meaning of 
article 134(e) even though the*property was sold as the property 
of tife judg pinout debtor without any limitation of his interest 
therein. He also relied on the decision in Ram Chandra Vithal 
Raja Dhiksha v. Sheikh Mohidin("), in which it was held that a 
person purchasing or taking a mortgage from a mortgagee, 
believing that he is getting a good title, must have possession of 
the property for the statutory period in order to protect the transac- 
tion as against the original mortgagor under article 134. 
Tt is clear from the mortgage of 1867 that Ali Husain held 
. himself out to the morgagee as absolute owner of the property 
therein comprised. In it, it is recited that the property is owned 
and possessed by him and that he is in proprietary possession 
of it. He purported to convey to the mortgagee an absolute - 
interest in the property subject to redemption. It may be taken, 
we think, to be well-settled law that a mortgage as well as an 
out-and-out sale by a trustee or a mortgagee is a ‘purchaser’ within 
the meaning of article 134. In Bhagwan Sahai v. Bhagwan 
Din(*), Enar, C. J., and Tyrreu, J., held that article 134 was 
intended to protect a person who happening to purchase from a 
mortgagee, had reasonable grounds for believing and did believe 
that his vendor had the power to convey,and was conveying to 
him, an absolute interest and’ not merely the interest of a 
(6) [1901] I. L. R., 25 Mad., 99 F. B. 
(7) [1899] I. L. R., 23 Bom, 614. > 
(8) [L886] L L. R., 9 All, 97. ; 
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mortgagee. In their judgment, the learned Judges refer to the 
case of Radanath Doss v. Gisborne and Co.(°), in which their 
Lordships of the Privy. Council discussed the meaning of 
the word “ purchaser® as used in section 5 of Act No. IV 
of 1859, which closely corresponds with article 134 of sche- 
dule I] to the Limitation Act of 1877, and point out that 
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a person who purchases from a mortgagee, having reasonable 
grounds for believing and believing that his vendor had power 


“40 convey to him an absolute interest, and not merely the interest 


of a mortgagee, was a purchaser within the meaning of the 
article. In the case of Yesu Ramji Kalnath v. Balkrisna Laksh- 
man('°), it was held by Sargent, C. J. and Canpy, J., that the 
expression “purchaser for valuable consideration” in article 
134, includes a mortgagee as well as a purchaser properly so 
called. In the case of Behari Lal v. Muhammad Muttaki(*), 
AIKMAN, J., expressed the view that the term “ purchased” as 
used in article 134 could not be taken as including “mortgaged ”, 
but Bangg, J., in the same case expressed a contrary opinion. 
In the case of Maluji v. Fakir Chand(*"), the same questiéif was 
discussed, and it was held by Farray, C.J , and Futron, J., follow- 
ing the decision of Yesu v. Balkrishna(?°), that mortgagees 
are purchasers for value within the meaning of article 134. 
In the case of Manavikraman Etian Thamburan v. Ammu('®), it 
was held by Warre, C.J. and Suzpnarp, J., Davis, J., dissenting, 
that a mortgagee whose mortgagor was merely a mortgagee of Jands, 
but who mortgaged asif le were complete owner, was a purchaser 
within the meaning of article 134, and that having been in posses- 


- gion for twelve years was entitled to the benefit of that article. 


In the case of Narayan Manjaya v. Shri Ram Chandra 
Davasthan{**), Jenkins, C. J., and Aston, J., held that a lease 
described as a mulgent lease was a purchase pro tanto of the 
interest thereby assured within the meaning of article 134. 
JENKINS, C. J., who delivered the judgment of the Court, says: 
“ Here no doubt we havea mulgent lease and not an absolute 
alienation, but in prifciple this involves no distinction, for even 
if article 134 be treated as the gqverning article, a mulgeni lease 
is a purchase pro tanto of the interest thereby assured.” 

We ar@ supported by the foregoing authorities in the view 
which we take, namely, at a person who bona fide purchases 

(9) [1869] 14 M'I A., 1. (12) [1896] I. L. R., 22 Bom., 295. 
(10) [1891] I. L. R., 15 Bom., 583. (13) [1900] L L. R., 24 Mad., 471. 
(11) [1898] I. pe R., 20 All., 482. ` (14) [1903] I. L. R., 27 Bom., 373. 
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Civiu. from a mortgagee in possession what is repfesented to him and 
1907. what he believes to be the absolute interest is entitled to*the 
= „protection afforded by article 134. In the case before us, we 

ta find that Ali Husain held himself out as the absolute owner of 
Courzcror the five villages which were mortgaged to Prag Narain, and we 
OF CAWNFORE: have no reason to suspect that Prag Narain had°any reason to 
Stanley, C.J. .Goubt the representation which was made to Him by his mort- 
——~ 7 gagor. We find that Prag Narain obtained possession of the 
mortgaged property on the 2nd of August, 1872, ang that he 
and his successors in title have been in uninterrupted possession 
of it from that time to the present. 
The cases upon which Mr. O’Conor mainly relied do not 
bear out his argument. One of these is Ram Chandra v. ` 
Sheikh Mohidin (°°), which decided that a person purchasing or 
` taking a mortgage from a mortgagee, believing that he is 
© getting’a good title, must have possession of the property for 
the statutory period, in order to validate the transaction as 
against the original mortgagors under article 134. This 
case decides that a purchaser from a mortgagee of what is 
represented to be the absolute estate, must be a purchaser 
with possession so as to make the purchasé valid as against 
the true owner, after twelve years’ enjoyment. This case is 
not applicable to the case before us, in view of the fact¢hat 
Prag Narain, the mortgagee, obtained possession in the year 
1872, and that he and his transferees have been in possession 
ever since that time. The other case on which’ he relied, 
namely, Ahamed Kutti v. Raman Nambudri (’*), also has no 
close application. In it, it was held that article 134 only applies 
to cases in which the mortgagee disposes of the property volun- 
tarily and not to a purchase made at an auction-sale in execution 
of a money decree, in which the interest of the judgment-debtor 
is only that of a mortgagee. The mortgage of 1867 made to 
Prag Narain, was a voluntary transaction under which, no doubt, 
possession was not directly obtained, but it was a voluntary sale 
sub modo by virtue of which the mortgagee by the aid of the 
Court afterwards obtained possession. Possession is not referred 
to in article 134, but we are disbosed to think that the article 
is applicable only to cases in which a purchaser, whether his 
purchase be absolute or merely sub moda, must obtain ‘ind hold 
possession for twelve years or upwards, in order,that he may have 
the benefit of the article. Ifthe purchaser is a purchaser from a 
(15) [1899] 1. L. R., 23 Bom., 614. ` 
(16) [1900] I. L. R., 25 Mad., 99. œ 
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trustee the properfy cannot be followed into his hands, as it may 
be ‘ander section 10 of the Limitation Act, unless he have posses- 
sion, So in the case of a purchase from a mortgagee, the mortgagor 
has no notice of the transaction unless it be with possession. 
Taking, therefore, the view of the article most favourable to the 
plaintiffs-appellants, their contention fails, inasmuch as Prag 
Narain and his transferees have had possession since the year 1872, 

For these reasons, we hold as regards the five villages included 
in the mortgage of the 7th of January, 1867, that the plaintiffs’ 
claim to redeem them, cannot be sustained. 

In view of the conclusions at which we have arrived upon the 
‘several points raised before us in this appeal, we are prepared 
to give a decree to the plaintiffs for redemption of the seven 
villages included in the mortgage, which did not pass to Prag 
Narain under his mortgage, upon payment of any sum which 
may be due, after taking an account by them to the mortgagees 
on foot of the mortgage of .1830 and to dismiss the suit as 
regards the other five villages. As no account, however, has been 
taken in the Court below, we canrfot-finally deal with this appeal 
but must remand issues to that Court under the provisidns of 
section 566 of the Code of Civil Procedure. The mortgagees 
have put it out of their power to deliver over possession of the 
five villages to the mortgagors on redemption. These villages 
are under section 82 of the Transfer of Property Act liable to 
contribute rateably to the debt. We mnst, therefore, ascertain 
what part of the principal debt of Rs. 19,500 is properly attribui- 
able to the seven villages in respect of which we propose to pass 
a decree for redemption. We, therefore, remand to the lower 
Court the following issues under the provisions of section 566 :— 

(1) What portion of the mortgage debt is rateably attribut- 
able tothe seven villages which we hold the plaintiff is entitled 
to redeem, regard being had to the amount of any incumbrances 
to which the villages respectively were subject at the date of 
the mortgage ? 

(2) How much of the mortgage debt, if any, attributable to 
the seven villages” remains unpaid to the mortgagees after 
making allowance for the usuffuct of the property by the mort- 
gagees from the date of the mortgage ? 

We dfrect the Court below to, take such relevant evidence as 
the parties respectively may tender. On return of the findings 
the ‘parties will have the usual ten days for filing objections. 
We reserve the question of costs, 

X, ? Issues remitted, 
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UMRAO SINGH ` 
Versus e 
HARDEO AND ANOTHER.“ ‘ 


Civil Procedure Code, (XIV of 1882), section 108, Ex parte decree—setting 
aside of —Fraud—autt maintainable—-place where suit can bg brought. 


Save under special circumstances a suit, to set aside a decree obtained 
by fraud in which no other relief whatever is claimed, cannot be main- 
tained in any district outside the district in which the fraud is said to 
have been committed. Where, therefore, the plaintiffs brought a suit 
at Agra to set aside a decree passed against them by the Small Cause 
Court at Calcutta on the ground that the decree had been obtained by 
fraud, and did not ask for any other relief, held that the suit could 
not be maintained. Mewa Lal v. Bhujun Jha, 13 B. L. R., App., 11; 
Abdul Mazumdar v. Mahomed Gazi, I. L. R., 21 Cal, 805; Pran Nath 
v. Mohesh Chandra, I. L. R., 24 Cal, 546; Kedar Nath v. Prosonna 
Kumar, 5 C. W. N., 659; Banke Behari v. Pokhe Ram, I. L. R., 25 AIL, 
48 ; Nistarini Dasi v. Nundo Lall, I. L. R., 26 Cal, 908; Bibes Soloman 
v. Abdool Agiz, 4 O. L. R., 366, distinguished. 


APPEAL under section 10 of the Letters Patent from the judg- 
ment of Rrowarps, J., confirming the decree of Moulvi Mohammad 


. Siraj-ud-din, Suburdiviate Judge of Agra. 


The applicant obtained an ex parte decree against the respon- 
dents in the Small Cause Court at Calcutta and got it transferred 
for execution to Agra. In execution’ of the decree one of the 
plaintiffs was arrested at Agra. The plaintiffs thereupon brought, 


` in the Munsif’s Court at Agra, the suit out of which the present 


appeal arises for a declaration that the decree obtained was frau- 
dulent and for setting it asidé. The Munsif gave a decree in the 
following terms :—“ Claim for declaration, that the decree the ` 
defendant obtained from the Calcutta Court of Small Causes was 
fraudulent and on a false claim, be decreed with costs.” 


On appeal, the Subordinate Judge confirmed the decree. 


Defendant appealed. s 

The appeal was heard by Rrofaros, J., and dismissed under 
section 551 of the Code of Civil Procedure, as will appear from ' 
the following judgment : — ie ` 

“The appellant obtained a decree in the Small Cause Court at Calcutts upon 
a promissory note against the respondents. That decree was transferred to 


Agra for execution. The respondent thereupon brought a suit in the Munel?’s 
ëL. P. A. 55 of 1908. e 


. 
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Court at Agra to set Aside the decree so obtained in Calcutta on the ground 
of fraud. Both the Courts below have found that the decree was obtained 
by fraud and have set it aside. The only point now argued is that a suit to 
set aside a decree obtained fn the Small Cause Court at Calcutta would lie in 
that Court. It must be remembered that this is not an application to set aside 
a decree. It is gn original suit, It has been admitted, and could not be 
disputed, that a sujt to set aside a decree obtained by fraud,is a suit which 
can be brought. 

“In my judgment, it is quite clear that such a suit can be brought in any 
Court which i is competent to hear any other dispute between the same parties ; 
in other words, the mere fact that the suit is one to set aside a decree makes 
no difference so far as the tribunal is concerned. In my opinion on the question 
raised, the decision of the lower Court is correct, and I dismiss the appeal.” 

The defendant appealed under section 10 of the Letters 

Patent. 

Govind Prasad (for Parbati Charan Chatterji), for the appellant, 
submitted that one Court could not set aside the decree of 
another Court; if it were otherwise, a Munsif could set aside 
the decree of the Privy Council. It was the Court which passed 
the decree that could set it aside. - 

Mohan Lal Sandal, for the respondents: As the Court of Small 
Causes at Calcutta could not entertain such a suit under section 
19, clause (s) of the Presidency Small Cause Court Act (XV of 
1882), the Agra Court, where the cause of action arose on the 
decree being put into execution, was competent to grant the relief. 
Section 11 of the Code of Civil Procedure permitted every suit of 
civil nature to be brouglit in the Civil Courts; section 17 of the 
Code determined the jurisdiction in the present case. The parties 
resided within the jurisdiction of the Agra Court; the decree 
was put in execution at Agra. A, Court could treat the decree of 
another Court obtained Sy fraud asa nullity : 

Nundo Lal Bose v. Nistarini Dassi, [1902] I. L. R., 30 Cal, 369. 

Nistarint Dassi v. Nundo Lall Bose, [1899] I. L. R., 26 Cal., 891. 

One Court can set aside the decree of another Court, provided 
the cause of action arises within its jurisdiction. 

Banke Behari Lal v. Pokhe Ram, [1902] I. L. R., 25 All., 48. 

Kedar Nath Mukerjee y. Prosonna Kumar Chatterjee, [1901] 5 C. W. N., 559 

Govind Prasad, in reply. ẹ 

The judgment of the Court was delivered by 


Stanwey, C. J.—Thig is an appeal under the Letters Patent 
from the decree of one of our colleagues sitting singly, confirming 
a decree of the Munsif of Agra, which was upheld by the Subordi- 
nate Judge of that District. The facts*are shortly as follows :— 
The appellartt who resides in Calcutta obtained a decree in the 
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Small Cause Court at Calcutta upon a promissory note against 
the respondents. This decree was transferred to Agra *for 
execution. The respondents then instituted a suit in the 
Munsif’s Court at Agra, where they reside, to have the decree 
obtained in Calcutta set aside on the ground that it was obtained 
by fraud. The only prayer for relief was thgt “the decree 
No. 8833 of 1902, passed by the Small Cause Court Judge in © 
Calcutta, on the 21st of June, 1902, in favour of the defendant, 
and which the defendant obtained by fraud, may be set aside 
(mansukh) and declared to be void.” 

No other relief whatever was sought. This fact must be 
kept in view. Both the Lower Courts held that in the Calcutta 
suit there was no service of the summons upon the defendants 
and that the decree was obtained by fraud. On appeal the 
learned Judge of this Court upheld the decisions of the Courts 
below. In the course of his judgment he observes :—" It has 
been admitted (and could not be disputed) that a suit to set 
aside a decree obtained by fraud is a suit which can be brought. 
In my judgment it is quite clear that such a suit can be brought 
in any’ Court which -is competent to hear any other dispute 
between the same parties; in other words, the mere fact that 
the suit is one.to set aside a decree makes no difference so far 
as the tribunal is concerned.” The question for our determina- 
tion is whether the Munsif of Agra had jurisdiction to entertain 
a suit in which the sole relief sought for was to have a decrea 
of the Small Cause Court of Calcutta set aside on the ground 
of fraud. In the case of Mewa Lal Thakoor v. Bhujun Jha(') 
which was a suit to set aside a decree on the ground of fraud, 
Puear, J., who delivered the judgment of the Court, remarked 
that “it seemed to the Court that the suit had been to a consider- 
able extent misdirected, that the immediate aim of the plaintiff 
was to get a decree, which was passed against him by a compe- 
tent Court, set aside on the ground that it was obtained by 
fraud and collusion ;” and then says :—“ The proper course for 
obtaining such an object as that is to go to the Court which 
passed the decree, either within the time specified in section 119 
of the Code of Civil Procedure, tie., Act VIII of 1859), if the 
circumstances are such as would justify action under that section, 
or at any time (so that it be dgne witl due diligencd) if the 
ground upon which the decree is sought to be set asiderbe a 
good ground for reviewing and altering the judgment upgn 
which the decrce was passed. And if the case of the plaintiff 

(1) 13B. L. R, App. 11 ° 
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be as it is in the pyesent instance that the decree was obtained 
by efraud, no better ground for review could be alleged ; though, 


of course, it need hardly be added that even in such a case as’ 


that supposed, it is nécessary for the person aggrieved to apply 
to the Court for a review with due diligence and without loss 
of time as as reasonably may be after the discovery of the 
fraud. In saying this we do not in the least desire to questiop 
the right of every Court to disregard or rather to consider of no 
` force decrees of other Courts which may be shown to its satis- 
faction fo have been obtained by fraud.” He afterwards states 
that “the proceeding which the plaintiff ought to have adopted 
for the purpose of obtaining the relief he required was to apply 
to the Court which passed the decree and to get that Court 
to rectify the decree or to set aside, or to alter it in such a way 
as right and justice required.” In Jater cases it has been held 


that a decree obtained by fraud may be set aside in a separate ` 


suit, but so far as we aro aware in all these cases substantive 
relief in addition to the setting aside of the decree was sought. 
In Abdul Mazumdar v. Mahomed Gazi{’) it was held that a 
suit will lie to set aside a decree and the sale held in execution 
of that decree, when both the sale and the decree are impeached 
on the ground of fraud. The suit in that case was not merely 
to have the decree set aside but was a suit for a declaration of 
title to and for confirmation of the possession of the plaintiffs 
of certain immovable property after setting aside an ex parte 
decree and the sale-in execution thereof, on the ground that the 
decree and the execution sale were fraudulent. To the same 
effect was the decision in Pran Nath Roy v. Mohesh Chandra 
Moitra(*). In that case also the plaintiffs sought to recover 
possession of property which was sold in execution of a decree 
which had been obtained by fraud. In the case of Kedar Nath 
Mukerjee v. Prosonna Kumar Chatterjee(*) a judgment-debtor 
against whom a decree was alleged to have been fraudulently 
obtained in the Court of Small Causes at Krishnagar, in 
execution of which certain property was brought to sale and 
was purchased by the defendant, instituted a suit to set aside 
the decree and the sale in exegution whereof the property was 
sold, in the Munsif’s Court at Katwa, that being the Court in 
which the execution proceedings including the sale took place 
> and w un whose jurisdiction the property in suit was situate. 
e (2) [1894] L L. R., 21 Cal., 605; 
r (3) [1897] L L. R., 24 Cal, 546. 
(4) [1901] 5 Cal. W. N., 559. 
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It was held by Guose and Srevens, JJ., hat the suit was 
maintainable. In the course of their judgment the learned 
Judges, however, say, “It may not be competent to the Munsif of 
Katwa to set aside the decree passed by the Small Cause Court 
of Krishnagar as fraudulent, but we are disposed to think that 
it is competent to him to investigate the quesfion as to the 
character and validity of the decree for the a of giving 
relief to the plaintiff such as he may be entitled to in respect to 
the land which he has lost by reason of the sale held in 
execution of that decree”. The case of Banke Behari Lal v. 
Pokhe Ram(*) is also in point. In that case the plaintiff alleged 
that he was the adopted son of one Balmukund, and that the 
defendants, who were the trustees of the will of Balmukund, 
had entered into a collusive suit which they had fraudulently 
compromised with the result that one defendant had obtained 
from the Court a decree for a considerable sum, payable out of 
ithe property left by Balmukund, which property the plaintiff 
claimed as his own. The decree-holder had the decree, which 
was obtained in Calcutta, transferred for execution to Cawnpore, 
and was seeking to execute it against the estate of Balmukund, 
within the jurisdiction of the Subordinate Judge of Cawnpore. 
The plaintiff then filed a suit in the Court of the Subordinate 
‘Judge of Cawnpore and prayed in effect that the compromise 
and the decree founded thereon might be ‘declared to be null 
and void as against him, and that an injunction might be issued 
restraining the execution of the decree. It was held by our 
brothers Bayers1 and Arxaan, that although the decree was 
passed in Calcutta, yet inasmuch as the property affected by 
the decree was in Cawnpore and execution was being taken out 
there, a material portion of the plaintiff's cause of action arose 
in Cawnpore, and the Subordinate Judge of that place had 
jurisdiction to try the suit. This decision goes further than any 
of which we are aware, but it does not go so far as the decision 
against which the appeal before us has been preferred. Banznut, 
J., in delivering the judgment of the Court expressed his 
concurrence in the view of the law laid down in the case of 
Nistarini Dassi v. Nundo Lall @ose{*), and remarks, “if the 
allegation of fraud and collusion, made by the plaintiff, be 
established, the Court below would be competent, if it otperwise 
had jurisdiction over the suit, tô declare that the compromise 
and the decree in question are void and ineffe@tual-as against 

(5) [19@2} I. L. R., 25 Al., 48. be 

(6) [1899] I. L. R., 26 Cal., 908. 
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the plaintiff. The*plaintiff does not ask the Court to set aside 
the’ decree of the Calcutta High Court, and therefore the ruling 
‘in Bibee Soloman v. Abdool Aziz(") on which the learned Counsel 
for the respondent relies has no application.” In the case before 
us the plaintiffs asked the Court to set aside the decree of the 
Calcutta Court\and that alone. No other relief was prayed for. 
The question before us is very fully discussed in the case of, 
Nistarini Dassi v. Nando Lall Bose‘*). The authorities seem to 
us to establish that, save under special circumstances such as 
those. which are to be found in the cases to which we have 
referred, a suit to set aside a decree obtained by fraud, in which 
no other relief whatever is claimed, cannot be maintained in any 
district outside the district in which the fraud was committed 
and the fraudulent decree was obtained. We think that the 
language of the learned Judge of this Court is altogether too 
wide. Startling consequences would be possible if it were the 
law that a Court in these Provinces could set aside on the ground 
of fraud practised in another province a decree obtained in such 
Province. This would be virtually to subject the decrees of 
the Civil Courts to revision and 1eversal by superior, or even 
equal or inferior Courts to which they ure not subordinate. We 
therefore allow the appeal, set aside the decree of the learned 
Judge of this Court and also the decree of the Lower Courts, and 
dismiss the plaintiff’s suit with costs in all Courts, algne 
fees in this Court on the higher scale. 


M. L. 8. _ Appeal allowed, 


(7) 40. L. R., 366. 
(8) [1899] I. L. R., 26 CaL, 908. 
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VETESUE 


NARAIN DAS AND anoTHER.® 
Civil Procedure Code (XIV of 1882), seetions 368, 587—when application 
to be made in appeale from appellate decrees—Limitation Act (XV of 

1877), Sch. 11, articles 175(c), 178. 

An application made to bring the representatives of a deceased respond- 
ent fn the record, whejher that appeal i is an appeal from an original or an 
aeeiio decree, i is an application made under section 368, Civil Procedure 

e, the provisións of which have been extended in the one case by 
7 section 582 and in the other by section 587e 
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Article 175(0) Limitation Act, schedule II, applies to an application 
for substitution of names whether made in an appeal from an original 
or an appellate decree. Vakkalagadda v. Vahizulla, I. L. R., 28 Mad., 
498, followed. Susya v. Aiyakannu, I. L. R. 29 Mad., 529, not followed. 

APPEAL AGAINST THE ORDER of-Munshi Achal Bihari, Subordi- 
nate Judge of Gorakhpur, reversing an order of Fabu Lal Gopal 
Mukerji, Munsif of Gorakhpur. 

" Application for execution of decree. 

One of the respondents, Narain Das, died during the pendency 
of this appeal from order, and an application was made more than - 
six months after his death to bring his heirs on. the record. 
.When the appeal came on for hearing. 

Iswar Saran, for the respondent, raised a preliminary objection 
on the ground that Narain Das, respondent, having died, and his 
representatives not having been brought on the record within 
six months of the date of his death, the appeal abated. 


Haribans Sahai, for the appellant: Isubmit the preliminary 
objection has no force. The application for substitution of the 
nameg gf the legal representatives of Narain Das, the deceased 
respondent, though made after six months since the date of his 
death, was within time, inasmuch as such an application being 
made in an appeal from an appellate decision is governed by 
the rule of three years’ limitation prescribed by article 178 of the 
second Schedule of the Indian Limitation Act. .The appli- 
cation not being an application presented in an appeal from an 
original decree is not made under section 582 of the Code of 
Civil Procedure, and therefore it does not come within the lang- 
uage of article 175(c) of Act XV of 1877. 

Susya Pillai v. Aiyakannu Prllai, [1906] I. L. R., 29 Mad. 529, F. B. 

Section 582 of the Code of Civil Procedure could affect 
only proceedings under the Code and could not’ extend the 
operation of the Limitation Act. 

Uditnaran Singh v. Harogourt Prasad, [1886] I. L. R., 12 Cal 590, at 593, 

There being no period of limitation prescribed for making 
such an application by the Code of Civil Procedure, the period 
of limitation applicable to suche case must be sought within 
the four corners of the Indian Limitation Act (XV of 1877). 
The principle upon which the Allahabad Full’ Bench ue ř 

Debi Din v. Chhunna Lal, | 1I. If R., 10 Æl, 264. 
proceeded, fully supports my case. . \ 

Further, as the Legislature in amending the article insertéd 
a reference to section 582 of the Code of Civil Procedure, 
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but not to either*section 587 or 590 of the Code, it is clear 
that article 175(c) cannot apply to the present application. My 
contention is, I further submit, fully supported by the principle 
.of the rulings in Ai 

Lakshmi v. Sri Devi, [1885] I. L. R., 9 Mad., 1, 

Narain Das v. Ria Ram, [1885] I. L. R., 7 All, 693, 

Ramsarup v. Ram Bahai, [1888] I. L. R., 10 AIL, 270. 

Iswar Saran was not heard in reply. 

The judgment of the Court was deliverd by 

Kyox, J.—At the hearing of this appeal a preliminary objec- 
tion was taken on behalf of Lachman Das, respondent, to the 
effect that the appeal had abated. It was contended from the 
papers upon the record that Narain Das, one of the respondents 
to this appeal, had died on some date before the 30th of May, 
1906, and that the application to bring Lachman Das and Ram 
Das on the record as representatives of Narain Das deceased had 
not been made within the six months prescribed. In answer to 
‘this the learned Vakil for the appellants draws our attention to the 
Full Bench ruling of the Madras High Court—Susya Pillai 
v. Aiyakannu Pilla’), and argues that article 175(c) “of the 
Indian Limitation Act did not apply to appeals from appellate 


decrees. The article which he wishes us to apply is article 178 ` 


of the Limitation Act. There is no doubt that the view taken 
by the Madras High Court supports the contention raised here, 
but, with all the respect due to the learned Judges who decided 
that case, we are not prepared to follow them. We prefer the 
reasoning which commended itself to a Division Bench of the 
same Court, Vakkalagadda Narasimham v. Vahizullah Sahib(*), 
The application made to bring the representative of the deceased 
respondent in an appeal on the record, whether that appeal is an 
appeal from an original decree or appeal from an appellate decree, 
is an application made under section 368 of the Code of Civil Pro- 
cedure, the provisions of which have been extended in the one case 
by section 582 and in the other by section 587. Section 582 
authorises our reading section 368-as follows :--When the appel- 
lant fails to make such applicaijon within'the period prescribed 
therefor, the appeal shall abate unless he satisfies the Court that 
he had sufficient cause for not making the application within the 
period/prescribed therefor. The provisions of section 368 as 
altergl by sectien 587 do apply as far as may be to appeals 
Cd 


(1) [1906] I. L. R., 29 Mad., 529. 
(2) [1905] I. L. R., 28 Mad., 498. 
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from appellate decrees, and though the amendment to the Limit- 
ation Act contained in article 175(c) might have been framed 
with greater care and precision, we are prepared to hold that 
the words contained in article 175(c) may be read so as to con- 
tain appeals from appellate decrees. This reading is sanc- 
‘tioned by the procedure followed by this Court fiver since this 
amendment was introduced in the Limitation Act. 

The learned Vakil for the appellants asks us to grant him time 
to show that he was prevented by sufficient cause from, making 
the application within six months allowed. 


We think this application should be granted. Let the appeal 
stand over for three weeks. 


J. B. L. Appeal dismissed. 
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VETEUS 


WAZIR ALI AND OTHERS.” 
Execution of decree—Decsased widow inheriting a part and buying the 
* Other part from another heir who subsequently obtained a decres against 
the estate of the deceased—Right to execute the decree against the part 
so purchased—Res judicata. 

I, died leaving a widow and other heirs. "he widow succeeded to a 
quarter and purchased quarter of her husband’s property. A decree 
was then passed against the widow for the debts of her husband for 
which the assets were to be liable. The decree-holder attached the share 
purchased by the widow. She died without making any objection. 
Held that her heirs could raise the objection that that share was not liable 
to sale and the not raising of the objection by the widow did not preclude 
her heirs from raising the same objection. ‘The matter had not been 
the subject of a decision and was not barred as res judicata. 


Srconp AppraL against the decree of H. J. Bell, Esq., District 
Judge of Aligarh, confirming a decree of Maulvi Muhammad 
Maula Bakhsh, Additional Subordinate Judge. 


Application for execution of a decree. 


Question of ves judicata. Dispute as to whether certain 
property was saleable in execution of a decree. On more than 
one oceasion notices under section 248, Code of Civil Procedure, 
were issued tothe judgment-debtors, appellants, who made no 
objection to execution. The District Judge said :— 

“The respondents (decree-holders) sought eXecution agajnst 
all the property left bye deceased which was in the hands “of 

è E. B. A. 65 of 1906. ° 


VOL. IV.] HIGH COURT, 


their judgment-delators, including the share now in dispute, and 
they applied for execution by sale of all of that property. No ob- 
jection was raised when notice under section 248, Civil Procedure 
Code, was issued. It is not said that notice was not served on 
appellants. They might then have objected that the property 
in dispute wa not liable to be sold in execution, and their 
objections might have been successful. They did not object. 
It is said for appellants that they did not object, and in fact 
, could not object, because they were admittedly in possession of 
property (the first 4 share) which was liable, and that objection 
on notice under, section 248 refers ‘to only such objections as 
limitation, want of title in decree-holder and the like, which 
allege that the application for execution is entirely invalid. 
This particular point is not covered by any reported decision 
shown to me, but I cannot see anything in the law to support 
the appellant’s contention. It seems to me that on receipt of 
notice under section 248 they were competent to object to the 
sale of the property in dispute, although they could not object 
in respect of the first} share. As they did not object and as 
the property was attached and order for sale was passed »ié must 
be held that they are now precluded from objecting to sale. 


See Ram Kirpal v. Rup Kuar (P. C.); I. L. R, 6 All, 269, and Sheoraj 
Singh v. Kameshwar Nath, A. W. N., 1902, p. 63, and also Bihari Lal v. Majid 
Ali, A. W. N., p. 29.” 


The judgment-debtors appealed. 


Gokul Prasad, for the appellants, submitted that the order for 
attachment and sale having been passed behind the back of the 
judgment-debtors and the property not having been yet actually 
brought to sale, there was no res judicata. 

Maharaja of Hhartpore v. Rani Kanno Dei, [1898] 18 A. W, N., 164, 166. 

If an application is ultimately struck off, an order previously 

made thereupon does not bind the parties. 


S. C. Banerji, for the respondents, contended that a judicial 
order directing execution to issue in a particular manner, even 
if passed ex parte, hinds the parties. 

The party against whom such order is passed may appeal 
against it or have it reviewed, but he cannot ignore it. In an 
application under section’ 235, Civil Procedure Code, the 
propgAy which the deéree-holder seeks to attach and sell has to 
be sMecified. I8upon receipt of a notice under section 248 the 
jfdgment-debtors do not choose to appear, they must abide the 
consequences, As it is, in India the troubles of a decree-holder 
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begin aiter he has obtained his decree, and sthese troubles will 
be very much aggravated if negligent judgment-debtors ‘ure 
permitted in this way to take advantage of their own deliberate 
default. 


Besides the rulings relied upon by the District Judge, the 
following were cited :— 
. «Bihari Singh v. Mukai Singh, [1905] 3 A. L. J. R., 140. 
Mungul Pershad Dichit v. Grija Kant Lahiri, [1881] I. L. R., 8 Cal., 51. 
Lakshmanan v. Kuttayan, [1901] I. L. R., 24 Mad., 669. 
Gokul Prasad, was not heard in reply. 
The judgment of the Court was delivered by . 


Riomarps, J:—The circumstances of this case are as follows :— 
A man of the name of Itikad Ali died leaving surviving him a 
widow, a sister and two nephews. In the events which have 
happened, the widow became entitled to one-fourth of the property 
and the two nephews to one-fourth between them. The nephews 
transferred to the widow for value their one-fourth of the estate. 
The widow thereupon became entitled to one-fourth as represent- 
ing her deceased husband and to one-fourth as purchaser from 
the widow for a debt due to them by the deceased. A decree 
was recovered which admittedly bound the assets of the deceased 
in the hands of the widow. The appellants here are representatives 
of the widow, and they are bound by the decree against her to 
the extent of the estate of the deceased received by her. The 
nephews applied to the Court to execute the decree setting out 
in the schedule to their application not only the one-fourth 
which the widow took as representative of her husband, but also 
the one-fourth which she took as purchaser. It is admitted that 
had the question been raised by the widow, at the time of the 
application, the one-fourth purchased by the widow could not 
be sold in execution of the decree. It is said, however, that the 
judginent-debtors, not having appeared and objected to the sale 
of the one-fourth, which had been held by the widow as purchaser, 
it is now too late for the appellants to raise the question, on the 
principle of res judicata. In our judgment this contention has 
no force. The question whether gr not this “one-fourth is liable 
to be sold in execution has never been the subject-matter of deci- 
sion by any Court. The application that was made for execution, 
no doubt, set out in the schedule both the one-fourths, Ngt the 
judgment-debtors only received a notice that seapnicalS\ Pr 
execution of the decree‘ had been putin. Vide the prescri 
form in the schedule to the Code. ‘They would not, in ordinary 
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course, know thatit was intended to sell the property, which 
their predecessor in title had acquiréd by purchase. A number 
of cases have been cited to us in support of the decree-holder’s 
contention. In all these cases the question in dispute had been 
actually raised, In several of them the question was, whether 
or not the deci€e was time-barred. No doubt where a judgment- 
debtor receives a notice that an application for execution of s 
decree has been made, if it is his intention to resist it and con- 
tend thatthe decree cannot be executed, itis his duty to raise 
any objection that he may know or intend to raise as to whether 
or not the decree is a decree which is capable of execution. 
The distinction between these cases and the present case is very 
clear. We allow the appesl and the objection, set aside the 
order of the Court below and exempt this.one-fourth share from 
sale. The appellants will get their. costs, 


8. 0. B. l Appeal decreed. 


ROHAN SINGH ‘ 
` versus 
BHAU LAL AND oruers.* 
Pre-emption—Zemindari and grove—grove not appurtenant—Separate 
court-fee not patd—dismissal of suit in respect of grove only. 
Plaintiff brought a suit for pre-emption of a zemindari share and a 
grove which was seid to be appurtenant theréto and paid court-fee on 
five times the Government revenue on the zemindari share. The Courts 
below found that the grove was not appurtenant to the zemindari and 


dismissed the suit aa insufficiently stamped, no court-fee having been 
paid on the grove. 


Held that the suit should not have been dismissed in toto, but only in 
respect of the grove if it was found that it did not appertain to, the 
zemindari. 

SECOND APPEAL against the decree of L, H. Turner, Esq., 
District Judge of Shahjahanpur, confirming a decree of Babu 
Nihal Chandra, Subordinate Judge. 

Suit for pre-emption. A 

Plaintiff's appeal. 

Sital Prasad Ghose (with him Satish Chandra Banerji), for 
the ap nt. ee 
- Gul Prasad (lor J. N. Chaudri, with him M. M. Malaviya), 
for the respondents. . a 

7 2S, A. No. 605 of 1905, 
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The judgment of the Court was delivered by 

Srantey, ©. J.—The plaintiff-appellant in the suit, ov of 
which this appeal has arisen, sought to pre-empt a share in 
zemindari property with a grove, which he described as apper- 
taining to it, and also another grove which wag said not to be 
appurtenant to the zemindari, being situate in andther patti. He 
‘paid the proper court-fee assessed at five times the Government 
revenue in respect of the zemindari, property and also the proper 
court-fee on the value of the grove, which was said nbt to be 
appurtenant to the zemindari. The Court of first instance held 
that the grove, which was said to be appurtenant to the zemindari, 
was not so appurtenant, and dismissed the whole claim on the 
ground that the plaint was insufficiently stamped. This decision 
was come to before the trial of the suit, simply on the evidence 
which was given by the plaintiff in his examination under 
section 117 of the Code of Civil Procedure. The lower appellate 
Court upheld this decision, and hence the present appeal. 

We are of opinion that both the lower Courts were clearly 
wrong, The plaintiff claimed zemindari property including, as 
appurtenant thereto, a certain grove and paid a proper court-fee 
estimated on the revenue. If it turn out upon the trial of the 
suit that the grove in question is not appurtenant to the zemin- 
dari, then the plaintiff's suit necessarily fails as regards it, as 
he only claimed the zemindari property with its appurtenances. 
If the plaintiff establish his right to preempt the zemindari 
property, he will be entitled to recover possession of that property 
alone, that being all that he claimed in his plaint. Of course, 
he will be entitled also to the grove which has been separately 
valued for the purpose of the Court-fee if he establish his claim 
to it. We must, therefore, allow the appeal. We set aside the 
decrees of the lower Courts and remand the case under the 
provisions of section 562 of the Code of Civil Procedure to the 
Court of first instance through the lower appellate Court, with 
directions that it be reinstated on the file of pending suits, in 
its proper number, and be determined op the merits. Costs 
here and hitherto will abide the event, including fees i in this 


Court on the higher scalo. ; 
J. B. L. ` Appeal allowed. 
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BENI MADHO AND ANOTHER 
VErSuUsE 
3 SHIVA NARAIN®. 

Limitation Act (XV of 1877), Schedule II, article 180—revivor—ordar 
relates back to the date of application—release of one judgmsnt-debtor— 
Brecution against others. 

A decree was passed by the Calcutta High Court on 15th of May, 1903. 

On 2nd May, 1905, the decree-holders applied and got it transferred to 

Agra by an order of 21st July, 1905. On 9th December, 1905, an appli- 

cation was made for execution at Agra. Held, that the application for 

transfer having been made within 12 years of the decree, the order passed 

.on it related back to the date of the application and revived the decree 

within the meaning of article 180 of the Limitation Act, Schedule I. 
Where the decree-holder receives a payment from one of the judgment- 

debtors of a joint decree and strikes out his name from the application for 

execution, the decree can be executed against the other judgment-debtors, 
whose right of contribution against the aforesaid judgment-debtor .is 
not lost. 
Fist APPEAL against the decree of Munshi Chhajyu’ Mal, 
Subordinate Judge of Agra. 
Application for execution of decree. 


Judgment-debtors’ appeal. 

Gulzari Lal (with him W. Wallach), for the appellants. 

Kedar Nath (with him Sundar Lal), for the respondent. 

The judgment of the Court was delivered by 

Riowarps, J.—The decree in this case was a decree of the 


“High Court of Calcutta, passed on the 15th of May, 1893, against 


two judgment-debtors, Ram Gopal and Nand Ram. The first 
application, that was made for execution of the decree, was 
made to the Calcutta High Court on the 2nd of May, 1905. The 
application asked that the decree might be transferred to Agra 
for execution. Notices were issued, and, on the 21st of July, 
1905, the High Court at Calcutta transferred the decree to 
the Subordinate Judge of Agra ‘ for execution. Ram Gopal died 
and the present appellants. were brought on the record as 


_ representing hin. ‘It appears that a compromise was entered into 


` betwee Nand Ram, thg other judgment-debtor, and the decree- 
oldo 


h , and his pame was struck off the execution proceedings 
onfe ground of his having paid a portion of the amount of the 


.. decree, for which credit is duly given by the decree-holders. 
e 


è E. F. A. 253 of 1906. 
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On the 9th of December, 1905, an application? for execution was 
made to the Subordinate Judge of Agra against the appellants. 
The Court allowed the application. Hence the present appeal. 
Two points have been argued,—first, it is said that inasmuch as 
the order of the 21st of July, 1905, was made more than twelve 
years after the passing of the decree, it is barred, fand the Court 
pught, therefore, to have refused the application. The second 
ground is, that the decree-holders cannot seek execution against 
one of two judgment-debtors or against the representetives of 
one of two judgment-debtors. 

As to the first point article 180 of the AN Act provides. 
that an application may be made to enforce a decree within twelve 
years frorn the time when the present right to enforce the decree 
accrues to a person capable of releasing the right. There is a 
further proviso that when a decree has been revived, the period 
of twelve years shall be computed from the revivor. The appli- 
cation to the High Court at Calcutta to transfer the decree for 
execution to Agra was made well within twelve years from the 
date of passing of the decree. ‘This necessary step to enforce the 
decree’ was made within time, and the High Court at Calcutta 
could not have refused to grant the application. The other 
steps that were taken were really in continuation of the first 


.step that was taken within time. It seems to us that the order 


of the 21st July, although it was made beyond the period of 
twelve years, related back to the application that was made on 
the 2nd-of May, 1905, and accordingly revived the decree. The 
point of limitation accordingly fails, whether we view the several 
applications as a continuance of the application of the 2nd of 
May or as an application for execution made after the decree 
had been revived within the meaning of article 180 of the 
Limitation Act. 

The next point is, we think, also without force. The decree 
was a joint decree and could have been executed against the 
property of either of the judgment-debtors. No han has been 
done to the present appellants by striking out the name of 
Nand+Ram from the present agplication. 5 The decree-holders 
have given credit for such payment as Nand Ram made, and 
if the present appellants have to pay more than their just share 
of the debt, they will still haye sucheright as the la gives 
them against Nand Ram or his representatives for contrition. 
We dismiss the appeal.with costs, which will in this 
include fees on the higher scale. D 
JB. L Appeal dismissed. 
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MANOHAR LAL - 
Versus 
Í BANARSI DAS AND orgers.® 


Hindu Law—Jain Agarwals—Adoption of married men—custom. 

Adoption is a secular and not a religious matter with the Jains. 

Hald upon the evidence that the Jains in these parts do not regard 
marriage as a bar to the eligibility of a youth for adoption, and that 
married as well as unmarried boys are eligible amongst them. 

Semble—that at the time when Jains dissented from Hinduism, the 
restrictions imposed in the matter of adoption on orthodox Hindus did 


-not exist, but they were imposed by the Brahminical priests of later - 


years. 
Early history of Jains discussed. 


First APPEAL against the decree of H. David, Esq., Subordinate 
Judge, Meerut. 

Suit for partition. 

Plaintiff, Manohar Lal, as member of a joint Jain Vaish, Agar- 
wal family, sued his two uncles, Badri Das and Banarsi Das, and 
the latter’s son Mulchand, for partition of the family property, 
on October 2, 1902. He claimed a third share. Court closed for 
long vacation on October 6, and re-opened on November 4. On 
November 2, defendants alleged, the widow of his predeceased 
uncle, Ganeshi Lal, adopted the said Mulchand. Mulchand at this 
time was 25 years old and had a wife and a daughter living. 
Some other widows in the family, including plaintiff’s paternal 
grandmother, were subsequently added as defendants, and the 
Subordinate Judge ultimately found the plaintiff entitled to 
one-fifth only of the property. As to the factum of Mulchand’s 
adoption the Judge said, “I have come to think that the mecha- 
nical process of Musamimat Kishen Dei adopting Mulchand did 
take place,” and as to its legal character he observed :— 


“ The Jains are freed from certain restrictions imposed on Hindus, subject 
to Mitakshara. There is no permission of the husband or the consent of the 
sapindas necessary for validating an gdoption made by the widow. She has 


the same powers of adoption as her husband if he had been alive. [Mayne’s’ 


Hindu Law, p. 165.] Then again the age of the adopted cannot prove an 
obstacle. The reason is plain because these Jains can have no sacrament 
(sanskafG) like Hindus so as To render Adoption subsequently to that an impossi- 
bility J [Mayne, p. 279.] In respect of the validity of adoption of an only 
sorthe matter has heen set at rest by P. O. in I. a R, 21 AN, 460, in favour 
of validity even in respect of Hindus.” 

OF, A. No. 3] of 1904, 
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Com Plaintiff appealed and claimed a fourth share. He did not 
1906-7. dispute the propriety of allotting a share to his grandmother, 
—— Musammat Baino. 


PANGRAN Tau 6 6 Banerji (with him J. N. Chaudrt), for, thè appellant, 

l BinarstDas. disputed both the factum and the validity of Mulchand’s adoption. 

aa He contended that it was not enough to show thatthe “ mechani- 

cal (or physical) process” of giving and taking had been gone 

through. Adoption was a juristic act and it was incumbent 

upon the defendants, whose bad faith was patent, to prove that 

the lady received Mulchand with the intention of affiliating him 
as a son-to her deceased husband. 

Shoshinath v. Krishna Sunderi Dasi, [1880] I. T. R., 6 Cal., 381, 889, P. C. 

He commented upon the evidence, and urged that the best 
evidence had been withheld, the defendants not having even 
allowed the plaintiff to examine the alleged adoptive mother. 

He submitted next that even if an adoption had taken place, 
Mulchand was a married man and could not be legally adopted. 
No custom altering the Hindu law in this respect, had heen 
either pleaded or proved. 

Sundar Lal (with him Motilal Nehru), for Banarsi Das, Badri 
Das and Mulchand, respondents, argued that Mulchand having 
pleaded in his written statement that he had been adopted “in 
accordance with law and the custom prevailing among the Jain 
sect,” the Court should have framed an issue as to custom and 
tried it. 

Sraney, C. J., and Burxirt, J., remitted the following issue to 
the Court below under section 566, Code of Civil Procedure :— 

“Ts the adoption of a married man valid under the law and 
custom prevailing amongst the Jain community ?” - 

The Subordinate Judge ruled that “so far as these provinces 
are concerned marriage is a bar to valid adoption,” and, after 
elaborately discussing the oral evidence adduced before him, 
held that ‘‘ the pleaded custom ” had not been established. 

Upon return of the findings the respondents filed objections 
‘under section 567 of the Code. | 

S. C. Banerji, for the appellant supported the findings below. 
Jains are Hindu dissenters, and as such, governed by the Hindu 
law unless any custom to the contrary can be proved. 

Sheo Singh v. Dakho, [1878] I. L. R., 1 Al., 688, 702-3, P. O. , 

Ohotay Lall v. Chunnoo Lall, [1878] I. L. R., 4 Cal., 744, 752, P. C. 

Lakhmi Chand v. Gatto Bai, [1886] I. L. R., 8 AI., 319. * `A 

Shimbhu Nath v. Gayan Chend, [1894] I. L. R., 16 AJ., 379. 

Amava v. Mahadgauda [1896] I. L. R., 22 Bom., 416, 422. 

Ambabai v, Govind, [1898] L L. R., 23 Bom., 257, 263, , 
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The differences bètween Jains and ordinary Hindus are mainly © ` Ovin. 
theological, and there is no separate Jain code of laws, at any 1906-7. 
rate none has been produced. In determining whether a rule —— 


is applicable to ;Jains what has to be seen is whether it is an oe Lir 
acknowledged gue of Hindu law and not whether the reasoning  Ban&rsr Das. 
upon which it 4s founded 'is likely to commend itself to them. oR 
It is not for Courts to speculate about the reasons of well- 
established rules of Hindu law; very few Hindus to-day will 
accept all the reasons which are given, but scarcely any can deny 
that those rules are law for them. 
As to the Hindu law on the point there is no room for doubt. 
Dattaka Mimansa. IV, pl. 22, 41, 43. 
Dattaka Chandrika, II, pl. 25, 27, 29, 31, 32. 
(As to the authority of these treatises, 


Bhagwan Singh v. Bhagwan Singh, [1898] I. L. R., 21 AN., 412, 419 P. C. 
J. ©. Ghose, Hindu Law, ed. 2, 605.) 


Ganga Singh v. Lekhraj, [1886] I. L. R., 9 AN., 253, 310. 

Pichavayyan v. Subbayyan, [1889] I. L. R., 13 Mad., 128. 

Lachman Dat v. Kissen Lal, [1906] 4 C. L. J., 537, 540, 

J. N. Bhattacharjya, Hindu Lav, ed. TI, 186-6. 

Mayne, Hindu Law and Usage, ed. VII, 179 sgg oes 

G. Sarkar, Hindu Law of Adoption, 363. 

The extreme limit recognised by Hindu law is marriage, and 
identity of gotra makes no difference. Not even a Sudra can 
be adopted after he has been married ; a fortiori Jain Agarwals, 
who claim to be Vaishyas, cannot be so adopted. It is a mistake 
to think that Jains recognise no samskdrs ; marriage is a samskdr 
among them. 

Q. D. Banerjee, Marriage and Stridhan, ed; II, 127, 252. 

Colebrooke, Miscellaneous Hesays, vol. I, 192, 195. 

H. H. Wilson, Works, vol. I, 322. 

As to evidence of custom reference was made to 
Mayne, Aindu Law and Usage, 57-8. 

Ramalakshmi v. Sivanantha, [1872] 14 M. I. A., 586. 

Gopalayyan v. Raghupatiayyan, [1873] 7 Med., H. C, R., 250, 254. 

Sundar Lal, for the respondents : 


Under the Hindu law there iê no prohibition of the adoption 
of a married man, provided he be of the same gotra as the 
adoptive parent. 

Jolly, fagore Law Lectureé, 161, 31? (where Dattaka Tilaka is cited). 


WA and Bühler, Hindu Law, 1055-6 (where Dhamasindhu is cited). 
roar, Vyavastha Chandrika, vol. II, 96, 101. e ` 
Nathaji v. Harj Jagoji, [1871] 8 Bom., H, C..R., A. 0., 67. 
Steele, Hindu Castes, 44. 
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The foundation of the rule regarding afe-limit, —and this 
originally was the only limit,—is the spurious passage from 
Kalika-Purana cited in Dattaka Mimansa. 

Dattaka Chandrika, IL, pl. 31. 

Ganga Singh v. Lekhraj, [1886] I, L. R., 9 AlL, 253, re 313, 324. 

In Bombay there is no limit of any kind; in Behor and the 
Punjab there is no age-limit; in Bengal, Madras, and the United 
Provinces investituro with the sacred thread is the limit among 
the regenerate classes, and this because according to the theory 
of the Dattaka Chandrika paternity proceeds from initiation. 

Stokes, Hindu Law Books, 666 (Sutherland’s synopsis). 

Q. Sarkar, Hindu Law of Adoption, 359, 361. 

Dharma Dagu v. Ramkrishna, [1885] 1. L. R., 10 Bom., 80. 

Gopal Balkrishna v. Vishnu Raghunath, [1898] I L. R., 23 Bom., 250. 

The reason of the Hindu law rule in any case does not apply 
to Jains. With them adoption is a purely secular matter. They 
do not perform srddh and do not believe in the spiritual efficacy ` 
of adoption. They are Vaishyas, but the upanayana ceremony 
is not performed among them. Initiation as known to orthodox 
Hindus is unknown to them. 

M. Williams, Modern India and Indians, 159. 

Barth, Religions of India, 142. 
Bhagwan Das v. Rajmal, [1873] 10 Bom., H. C. R., 241, 247, 261. 
Sheo Singh Rai v. Dakho, [1874] 6 N-W. P., H. C. R., 382, 402. 
Sheo Singh v. Dakho, [1878] I. L. R., 1 AL., 688, P. C. 
Rith Churn Lallah v. Soojun Mull Lallah, [1874] 9 Mad., Jur., 21. 
G. Sarkar, Law of Adoption, 452, 454. 
Ditto,` Hindu Law, 116. 
G. D. Banerjee, Marriage and Stridhan, 251. 
Mayne, Hindu Law and Usage, 51, 132, 165, 189, 197, 681. 

The original smritis do not contain restrictions like those to 
be found in Dattaka Mimansa and Dattaka Chandrika. These 
restrictions are of recent growth and were apparently adopted 
by orthodox Hindus long after the Jains had seceded. They 
consequently cannot be treated as part of the Hindu law appli- 
cable to Jains. 

The reason why the Hindu law has been sometimes applied to 
Jains is because they have lived go long among Hindus, as also 
because Hindu Pandits were cohsulted in olden times. Where 
Jain Pandits were consulted the result reached was different. 

Maharaja Govindnath Ray v. Gulalehand, [1833] 5 Macnaghten, Sel. Rep., 
276 (ed. 2, 322). `~ 

The Gautama Prasna records a tradition regarding cligihility 
for adoption of a man of 32, and, as in India early marriage is 
the rule, a man of 32 will generally be a married man. In the 
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matter of adoption® Jains are governed by their special rules, 


which differ from those of Hindu law. 
Sheo Singh v. Dakho, [1878] I. L. R., 1 All, 688, P. C. 
Lakhmi Chand vs Gatto Bai, [1886] I. L. R., 8 All, 319. 
Manik Chand v. Pagat Setlani Pran Kumari, [1889] L L. R., 17 Cal., 518. 
Harnabh Parshe v. Mandal Dass, [1899] I. L. R., 27 Cal., 379. 


There is no ‘presumption, therefore, that ordinary Hindu Law 
would apply to Jains. Reason is in favour of custom to the con- 
trary. Where a custom is shown to have existed for 20 years, a 
presumption arises that the custom exists, and the onus is shifted 
on the other party to disprove the custom. 

Field, Law of Gvidence, ed. 5, 107. 

Kuar Sen v. Mamman, [1895] I. L. R., 17 All, 87. 

He then discussed the evidence and claimed that the custom 
had beeu sufficiently proved. Jains were a small community, 
half of them living in Guzrat ; eliminating instances of adoption 
of small and unmarried boys, cases of adoption of married boys 
could not be expectod to be many. 

S. Č. Banerji, in reply : 

No adoption is valid among Hiudus after certain cerehionies 
have been performed. Marriage in any caso is an absolute bar, 
for even among the regenerates marriage is subsequent to 
upanayana. A Jain is married as much as a Hindu, the bar 
of marriage consequently is both possible and applicable in the 
case of the former, and it is not necessary to treat him as a Sudra. 
Hindu Law: knows of adoption of a s'is'u (child), but not of a 
whole family, or of a daughter-in-law, a grandson or grand- 
daughter, and so on. 

J. C. Ghose, Hindu Law, 647 (Saunaka’s toxt). 


The Bombay doctrine is different, 
Vyavabara Mayukha, iv. 5, sec. 90. 
West and Bühler, Hindu Law, 929, 1057, 1066. 
Steele, Hindu Castes, 44, 384, 


but there is no authority elsewhere in support of the proposition 
that the fact that parties belong to the same gotra makes any 
difference. The Datgfaka Mimansa and the Dattaka Chandrika 
know not of any such doctri. They recommend in strong 
language the adoption of a nephew or sagotra sapinda, 

Dattaka Mimansa, lI, pl. 28°31, 67, 107, 

Dattuka Chandrika, I, pl. 20-22, 27-8, 
but they nowherg suggest that such a relation can be validly 
adopted. without reference to the other rules regarding eligibility. 

It is not correct to say that in olden times the only limitation 

regarded was that concerning age. 


411 


Crvin. 


1907. 
ed 
Manowar Lau 


v. 
Banarst Das. 


412 s HIGH COURT. [A. L. J. R. 


CiviL. Kerutnarain v. Bhoobunesres, 1 8. D. A., 1. P. Sel. Cha., 161. 


190-67 Ramkishore v. Bhubunmoyee, [1859] 8. D. A., L. P., 219. . 
; Strange, Hindu Law, vol. I, 91. 


nd 


Manoma Lar - As to Jains see 

Bhagwandas v. Rajmal, [1873] 10 Bom., H. C. R., 241, 

Baxansr” Das. Mahabser Pershad v. Kundun Kunwar, [1867] 8 W. R., \R., 116. 
Bachebi v. Makhan Lal, [1880] I. L. R., 3 AIL, 55. 
: Proceedings of Asiatic Society of Bengal, Feb. 1898, 39-40, 43-4, 51. 

Gaina Sutras, Vol. I, Jacobi’s introduction. : 

Departures from Hindu Law have been sanctioned only where 
special custom has been proved. Courts have to ascertain what 
the rale of law is and not what it should be. 

Bhagwan Singh v. Bhagwan Singh, [1898] I. L. R., 21 All, 412, 422, P. O. 

Orthodoxy is not a sine qua non for the applicability of the 
Hindu roe to 4 certain party. 

Case in 5 Macnaghten Sel. Rep., 276, is no authority upon is 
present question. There was no decision upon any point, because 
the authorities cited were distrusted. Fables can be no authority 
upon a question of law, cf. 

Abul Fata v. Rasdmaya Dhur, [1894] I. L. R., 22 Cal, 619, 631, P. ©. 

Defendants Lave not produced any works of Jain law, nor 
any Jain priests or yatis or meu of learning. 

As to the nature of evidence to prove custom reliance was 
also placed on , 

Sivanananja v. Muttu Ramalinga, [1866] 3 Mad., H. C. R., 75, 77, 

Bhagvandas v. Rajmal, [1873] 10 Bom., H. C. R., 241, 260-1, 256-7, 263-4. 

Jugmohan Das Mangal Das v, Sir Wangaldas, [1886] I. L. R., 10 Bom, 528. 

There should be clear and unambiguous evidence of usage, 
which should be ancient, invariable, certain, uniform and conti- 
nuous, and based upon a conviction of those following it that 
they were acting in accordance with law. If a custom is proved 
to have been in existence 20 years ago, there may be a pre- 
suniption in favour of the antiquity of that custom, but 20 years’ 
user alone would not create a customary right. 

Kuar Sen v. Mamman, [1895] I. L. R., 17 AlL, 87. 

The short issue is whether marriage preceded adoption. ALL 
instances should be eliminated which have admittedly raised 
dispute or are of recent or unspeBified date or are doubtful, {e. g., 
where devolution of property has not been affected by reason 
of the alleged adoption), or are not supported by specific and 
direct evidence. . . 

(The evidence was then reviewed in detail.) e 

Bhagwan Din Dube appeared for Musammat Chameli, eie 
dent. . 


0. À. V. 
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The judgment of the court was delivered by 
L A ene tect 
STANLEY, C. J.—This appeal arises out of a suit for partition of 1906-7. 


Svea! 


the property of a joint Hindu family, the plaintiff claiming to be enone 
entitled upon partition to one-third of the property. One-fifth i 
only was awarfied to him and hence the appeal. The following Bawaxsi Das. 


genealogical tree will show the relationship of the parties :— Stanley, C. J. 
HARJAS RAI . a 
| 
(cee ee T 
° - Gulab Rai. Nahar Singh. 


= Musammat Baino, defendant. 





en, 


| | | [> | 
Banarsi Das, Ajudhia’ Ganeshi Lal Kedar Nath Badri Das, 


defendant. =Musammat (dead) =Musam- defendant. 
| Chameli. mat Kishen’ 
(Mul Chand, . Dei. 
defendant 
gaid to have | 











widow of | ——— ~ 


on 2nd Manchan Lal, Mitra Sen (dead 

November, Plaintiff. =Musammat 

(1902.) Sharbati, dead, 

The main question in dispute is whether or not Mul Chand, 
the son of the defendant, Banarsi Das, was validly adopted by 
his aunt, Musammat Kishen Dei, the widow of Ganeshi Lal. 
Mul Chand, at the time of his alleged adoption, was a married 
man of the age of about 23 years. Manohar Lal disputes the 
fact of this adoption and also the validity of it. 

When the appeal first came before this Court, we found it 
necessary to remand an issue to the lower Court in regard to 
the validity of the adoption. A plea of adoption according to 
the law and custom prevailing among the Jain sect was set 
up by Mul Chand, but no issue was framed upon this plea. 
The only issue struck as to the alleged adoption was this, 
namely, “ Was Mul Chand adopted by Ganeshi Lal’s widow for 
Ganeshi Lal aud that in conforfuity with the desire of Ganeshi 
Lal?” We, therefore, referred the following issue for trial, namely, 
“Ts the adoption of a married man valid under the law and 
custom. prevailing amongst the Jain community?” It is admit- 
ted that at the tyme of his adoption Mul Chand was a married 
man of the age of about 23 years and had a daughter. The 
learned Suborglinate Judge has decided the issue in the nega 
tive, holding that the alleged custom: whereby a married man 
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can be adopted amongst the Joins was no? established. The 
validity of such an adoption is the maiu question for determi- 
nation in this appeal, but there are a number of other matters 
which have been raised in the grounds of appeal and also in 
the objections filed ‘by the respondents under }ection 561 of 
the Code of Civil Procedure which will require ow attention. 
The Court below found that Musammat Kishen Dei did in 
fact adopt Mul Chand, but against its findings as also on the 
question of the validity of the adoption—if it took, place— 
the appellant has preferred grounds of appeal. On the ques- 
tion of law the learned advocate for the appellent contended 
that, the Jains are dissenters from Hinduism, but that they 
are governed by Hindu Law unless in matters in which a 
custom in conflict with that law is established; that a married 
man or in fact a man of the age of Mul Chand at the time of 
his alleged adoption could not have been validly adopted 
whatever be the class of Hindus to which he belonged. 
In support of the adoption it was argued that ‘adoption 
amougst the Jains is secular and not religious; that all reli- 
gious thotive is wanting, that the Jains do not believe in the 
Hindu doctrine of the efficacy of initiatory ceremonies or the 
doctrine of the second birth and have distinct rules as regards 
adoption, as, for example, the rule which admits of the adoption 
of a daughter’s son or sister’s son, and that no reason existed for 
any restriction in the matter of age or by reason of cmarriage. 


` At the outset it may be well to consider the origin and history 


of the Jain sect. 

A good summary of their early history is to be found in Dr. 
Hoerule’s Presidential Address to the Asiatic Society of Bengal 
in 1898. From it we glean that the founder of Jainism was 
Mahavira, who was born of a good Kshatriya family in or about 
the year 599 B. O., about 40 years before the birth of Buddha 
who was a younger contemporary. Both Mahavira and Buddha 
were founders of what we should describe as monastic orders 
rather than religious sects. But the institution of monasticism 


- was not a now innovation, seeigs that it Tormed an essential 


feature of Brahmanism. Dr. Hoernle writes, “ The old Brahmanic 
religion ordained man’s life to be spent in four consecutive 
stages called acramas, A man wys to commence life as a religious 
student, then to proceed to be a house-holder, pext to go into 
retirement as an anchorite and finally jospend the declining 
years of his life as a wandering sanyaési, or mendicant.” He 
further obgerves that “in course ol time a tendency arose iu 
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Brahmanism to lim? the entry into the stage of a mendicant 
to persons of the Brahmanic caste and that it ‘was probably this 
circumstance which first led to the formation of non-Brahmanic 
orders, such asgthose of the Buddhists and Jains which were 
chiefly and origfnally intended for persons of the Kshatriya caste.” 
Then he points out how dissent and opposition to the Brahmanic 


ascetics arose «amongst the Jains and Buddhists, and adds, “ The, 


Buddhists and Jains were not only allowed to discard the per- 
formance, of religious ceremonies which was also done by the 
Brahmanic mendicants, but to go further and even discontinue 
the reading of the Vedas. It was this lattter practice which really 
forced them outside ‘the pale of Brahmanism. The still very 
prevalent notion that Buddhism and Jainism were reformatory 
movements and that more specially they represented a revolt 
against the tyranny of castes is quite erroneous. They were 
only a protest against the caste exclusiveness of the Brahmanic 
ascetics ; but caste as such and as existing outside their orders 
was fully acknowledged by them. Even inside their orders 
admission though professedly open to all, was practically limited 
to the higher class. It as also significant for the attitude of 
these orders to the Brahmanic institutions of the country that 
though in spiritual matters their so-alled lay adherents were 
bound to their guidance, yet with regard to ceremonies such as 
those of birth, marriage and death, they had to look for service 
to their old Brahmanic priests. The Buddhists or Jain monk 
functionated as the spiritual director to their respective lay 
communities but the Brahmans were their priests.” We further 
gather from Dr. Hoernle that early in the history of his order 
Mahavira adopted stringent notions on the subject of dress and 
discarding clothes wandered about as a naked mendicant. In 
consequence of this there was soon a division in the order and the 
sect became divided into two divisions, namely, the Cvetambaras 
or the clothed members of the order and the Digambaras, the 
unclothed. The latter refused to acknowledge the collection 
of the sacred books of the order known as the Purvas and Angas. 
Referring to the question of paste, Dr. Hornle says, “A lay 
convert to Jainism does not lose his caste by his conversion. 
He may have to give up the-exercise of the trade of his caste, 
but if he wants a wife fpr himgelf or his son, or a husband for 
his daughter, he,can only get them from his own caste.” 

Mr. Golap Chandra Sarkar in his Tagore Lectures for 1888 
remarks of thg Jains, “ The Jains like the Buddhists do not admit 
the authority of the Hindu Shastras ; but admit the caste system 
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and the superiority of the Brahmans, who are the priests in 
their temple. And although Jainism differs in many respects 
from Hinduism, yet, on the whole the Jainas may be called Hindu 
dissenters,” Later on, dealing with the quesifon of adoption 
amongst the Jains, he writes, “The usage of a obtains 
amongst the Jains, althongh they do not perform the Shraddhas 
or believe in the Hindu doctrine of spiritual efficacy of sons: 
adoptions amongst .them want the spiritual element and are 
entirely secular in character.” Again he observes, “Whey are 
governed by the Hindu Law of adoption except in the folléwing 
particulars in which it has been proved that their usages are 
different.” He then points out that a Jain widow is competent 
to adopt a son without having obtained authority to do so from her 
husband, and further observes, “ An adoption among the Jainas 


being a temporal institution, the religious ground of objection 


against the adoption of an only son must necessarily fail; such 
adoption would therefore be valid unless the extinction of the 
natural father’s lineage in atemporal point of view be admitted 
to vitiate it. The rule of prohibited relations for adoptions 
does not obtain amongst the Jainas, who may therefore adopt 
a daughter's or sister’s son. Nor is the restriction based on 
the age of the adoptee applicable to the Jainas among whom 
the rule is that a person within the age of 32 may be adopted.” 
Then the learned author directs attention to the fact that no 
religious ceremonies are necessary for a valid adoption amongst 
the Jains in view of the fact that they do not believe in the 
efficacy of rites prescribed by the Hindu Shashtras.” Then 
he says, “the gift and acceptance of the person adopted are 
the only requisite ceremonies for a lawful adoption amongst 
them.” 

Mr. Barth in his work on the Religions of India (at p. 143 of 
the third edition) observes that “the Jainas, like the Buddhists 
reject the Veda of the Brahmans which they, pronounce apoery 
phal and corrupt and to which they oppose their own Angas as 
constituting the true Vedas. They are quite as little disposed 
to tolerate the existence of the saerdotal caste, although at the 
present the clergy in some of their communities at least .are 
recruited from certain families in preference to others, and, it 
appears, from the Brahman caste itselfp Besides they observe 
the rules of caste among themselves as well as ig their relations 
with others who dissent from them, but like several Hindu 
sects, however, withont attaching any religious gignificance to 
it.’ Sir Monier Williams in his work on Modern India and 


\ 
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Indjans, 5th editio, p. 159, says of the Jains that they “agree Civit. 

with the Buddhists in rejecting the Veda of the Brahmans.” - 1906-7. 
Sir Guru Das Banerji in his work on the Hindu Law olf R 

Marriage, remafks at page 19, “There are only three Indian aE ay 

sects of ie) Get the Buddhist, the Jains and the Sikhs, who Bawkrsr Das. 

have entirely repudiated Brahmanism and who ought to be s ; 

tanley, C. J. 
xcluded from the category of Hindus, and judging from the on 
be ee of certain enactments (i.e. Act XVII of 1875, section 4, + 

Act XX bof 1870) in which those three sects are mentioned as 

classes co-ordinate with the Hindus, it would follow that the 

legislature intends such exclusion.” 
Treating of the law of adoption, Mr. Mayne observes that it 

has been successfully appropriated by the Brahmans, and that 

“ in this instance they have almost succeeded in blotting ont all 

trace of an usage existing previous to their own,” and then 

he says, “ The inhabitants of the Punjab and the North-Western 

Provinces, whether Hindus proper, Jains, Jats, Sikhs or even 

Muhammadans, practise adoption without religious rites or the 

slightest reference to religious purposes,’ and later on he 

writes, “ Little is to be found on the subject in the works of 

any but of the most modern writers and the majority of the 

ancient authors rank the adopted son very low among the 

subsidiary sons. The series of elaborate rules which now limit 

the choice of a boy are all the offspring of a metaphor that he 

must be the reflection of a son. These rules may be appro- 

priate enough to a system which requires the fiction of actual 

sonship for the proper performance of religious rites; but they 

have no bearing whatever upon—affiliation which has not this 

object in view, and as we shall find they are disregarded in 

many parts of India where the practice of adoption is strongly 

rooted.” (Pages 8 and 9 of the 6th edition). 
Apart from the religious aspect of the question there would 

appear to be no good reason why a married man should not be 

eligible for adoption. The respondént’s case is that the Jains 

being emancipated , from religions rules governing orthodox 

Hindus are in the matter of ad&ption relieved from the restric- 

tions imposed by the Brahman priests from religious motives, 

and that while retaining thepractice of adoption they pay no 

heed to the restrictiows imposed by the Brahmans. Nanda 

Pandita lays ‘it down as an absolute rule that a child must not 

be adopted whose age exceeds five yegrs, or upon whom the 

ceremony of tgnsure has. been performed in the natural family 

(Dattaka Mimansa, section 4, para 22), In doing sọ he relies 
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upon a passage from the Kalika Purana Which is of doubtful 
authenticity and which is treated as spurious by the author of 
the Dattaka Chandrika. According to the authority of the 
Dattaka Chandrika age is only material as Qetermining the 
term at which the ceremony of investiture of ny sacred thread 
may be performed, and so long as this rite in the case of the 
three higher classes and marriage in-the case of Sudras can be 
performed in the family of the adopter, there is no limit of any 
particular time (Dattaka Chandrika, section 2, paras 2038). 

Mr. Sundar Lal argued that the Hindu law permitted the 
adoption of a married man provided that he belonged to the 
same golra as the adoptive father, as is the case here; but ‘that . 
if it did not do so, there was a recognised and binding custom 
among the Jains whereby the adoption of married man is legal, 
and that this custom is established by the evidence. 

We may here mention that the number of Jains in this 
province according to the last census is only 84,801, the total 
number in India being 1,334,148. According to the custom 
which is set up by the defendants;respondents, married men 
as well as unmarried boys are eligible for adoption, but in the 
majority of cases uvmarried men would ordinarily be selected. 
We cannot, therefore, in the case of so small a community expect» 
to find many instances of the adoptions of married men. Few ` 
indeed would be the adoptions in the sect. 

We agree in the view taken by the Court below that the e 
amply proved the fact of the adoption of Mulchand. We have 
carefully considered the evidence adduced in support of this part 
of the case, aud we see no reason to distrust it. It is unnecessary, 
we think, to refer particularly to this evidence. So far, therefore, 
as regards the fact. of the adoption, we-have no hesitation in 
affirming the decision of the Court below. 

We come at once to the evidence adduced in support of ihe 
alleged custom amongst the Jains whereby it is permissible to 
adopt married boys or men. Evidence of such adoptions within 
the last forty years in Meerut, Muzaffarnagar, Saharanpui\ in 
these Provinces, and a few instatces in Delhi which formeily 
belonged to the North-Western Provinces, was given, namely, 5 in 
Meerut, 11 in Muzaffarnargar, 7'in Saharanpur, and 3 in Delhi. È 

[His Lordship discussed the eyidence.sand then continued :] 

We have not the slightest doubt that married, boys were and 
are adopted, and that the evidence in support of these adoptions 
is truthful. If it be, we have 23 cases established, namely, 9 
in Muzaffarnagar, 7 in Saharanpur, 3 in Dehli, and 4 jn Meertt, 
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Considering that tle Jaiu population is not large and is scattered 
about, and that ordinarily unmarried boys would he selected 
for adoption, the number of cases of the adoption of married 
youths or boys phich has been proved, is striking. 

Does this e fe satisfactorily establish the alleged custom ? 
It is to be borne in mind that the Jains are mostly engaged -as 
traders and shopkeepers. They are not land-owners, and there; 
fore we cannot expect to find any records of adoptions such 
as are tobe met with in conveyances and transfers of land, or 
in khewats and other land records. Even if any such documents 
were forthcoming, they would not show whether adoptees were 
martied or single. Proof by_instances is the only class of proof 
which they could ordinarily adduce, and this is the proof which 

“we are asked to accept. 

Tt is admitted on the part of the sist faba atant that Jains 
can adopt a boy at any age, provided that he be not married ; 
that the ceremonies of tonsure and investiture with the sacred 
thread not being observed by the Jain community, the rule of 
Hindu Law, which prohibits the adoption of a boy after the 
performance of theso ceremonies, does not prevail; fut it 
is said that marriage is a ceremony which among the Jains 


“as well as ainong orthodox Hindus fixes a boy in his own family . 


so that Le cannot thereafter be adopted. The contention is not 
‘that the custom amongst the Jains is similar to that recognised 
by the Hindus of the twice-born classes, but is a custom akin 
to that which is binding among the Sudvas, whereby it is said 
marriage is a bar to adoption. On the part of thé respondents, 
‘un the other hand, it is contended that with the Jains adoption 
is pwely a secular matter; that they have no belief in the 
doctrine of the efficacy of initiatory ceremonies and do not 
perform sradhs, and that no reason exists for imposing any limit 
of'time or circumstance in the matter of adoption. 

There is not much case-law on the subject before us. In the 
case of Maharaja Govind Nath Ray v. Gulab Chand and othera(') 
it was held, accepting the authority of the Pandits, that amougst 
the Jains a widow was competemt to adopt without the sanction 
of her husband and that the .qualifying age of the adoptec 
extended to the thirty-seconud year. Lf the qualifying age is 
extended to the 32nd year the presumption is that marriage 
furnished no barto adoption seeing that in every class of iudas 
boys are usually married before they atjain puberty. In Sheo 


Singh Rai v. Dpkho(*), it was held that a sonless widow can adopt 
(1) {1833] 58. D. A. R., 276: (2) [1878] I. L. R., 1 Al, 688, 704, P. ©. 
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a son without the authority of her husband. On appeal from 
the decision of this Court in this case, their lordships of’ the 
Privy Council at page 704 of the report quoted and concurred 
in the following passage, contained in the judgngent of the High 
Court: “It appears to us that, so far as usage v this country 
ordinarily admits of proot, it has been established that a sonless 


widow of a Saraogi Agarwala takes by the custom of the séct 


a very much larger dominion over the estate of her husband 
than is conceded by Hindu Law to the widows of eorthodox 


- Hindus ; that she takes an absolute interest at least in the self- 


acquired property of her husband (and as we have said it is not 
necessary for us to go further in this suit, for the property in. 
suit was purchased by the widow out of self-acquired property 
of her husband) ; that she enjoys the right of adoption without 
the permission of her husband, or the consent of his heirs; 
that a daughter’s son may be adopted, and on adoption 
takes the place of a begotten son. It also appears proved by 
the more reliable evidence that on adoption the estate taken 
by the widow passes to the son as proprietor, she retaining 
a right to the guardianship of tho adopted son and the 
management of the property during his minority, and also a 
right to receive during her life maintenance proportionate to 
the extent of the property and the social position of the 
family.” We inay observe that the parties to the appeal before 
usare Saraogi Agarwalas. In the case of Lakhmi Chand v. Gatto 
Bai(*), it was held that a Jain widow had power to make a 
second adoption on the death of the child first adopted. Perge- 
xam, C. J., and Srraiaat, dJ., in their judgment say, “It is true 
that the powers of a Jain widow in the matter of adoption are 
of an exceptional character, namely, that she can make adoption 
without the permission of her husband, or the consent of his 
heirs, and that she may adopt a daughter’s son; and further that 
no ceremonies or forms are necessary.” But they go on to say, 
“except that in these respects it is not controlled by the Hindu 
Law of adoption, we think that in all others its principles and 
rides are applicable, and that if kritrima torm of adoption not 
being recognised in the Jain commuuity, or amoug the Hindus 
of these Provinces, it must be assumed that she had the power 
to make a second adoption, and,that sych adoption was to, her 


_ husband.” 


Mr. Golap Chander Sarkar in his work on the Hindu Law of 


Alapa at page 359 states that “neither in thąsmritis, nor in 
(3) [1886] L L. R., 8 All, 319. 
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the commentaries $n general law is there any restriction as to 
the age of a person, which limits his capacity of being adopted. 
On the contrary, an obvious inference may be drawn from the 
definitions of te kritrima and the self-given sons, that there was 
no limitation 1 age for affiliation. The Vedic story of Sunah- 
sephah’s adoption proves that such restriction did not exist; for, 
according to the story he took a prominent part in the performs 
ance of the ceremony which could be done by a person whose 
Upanayana rite had been performed. It is no doubt desirable,” 
he adds, “ that the boy should be adopted at a tender age so that 
he might be thoroughly assimilated to the family into which he 
is adopted, and being bred up from his infancy amidst its mem- 
bers be looked wpon as a natural relation. The matter, however, 
was, a8 it properly should be, left to the discretion of the parties 
concerned, by the sages who did not lay down any rule on the 
point.” Then he refers to the restrictions introduced by Nanda 
Pandita and other modern writers upon the authority of a pass- 
age of the Kalika Purana, the authenticity of which is doubted, 
and he says that “if you leave aside the passage of the Kaltka 
Purana, the authenticity of which is doubted, then there is no 
authority in Hindu Law for the proposition that any of the 
initiatory ceremonies must be performed in the adopter’s family 
in order to cause filial relation, in other words, that if all or any 
_ of the initiatory rites for a person have been performed in the 
family of his birth, he becomes incapable of being adopted into 
any other family ” ; and later on referring to the Sudras he states, 
“Nor is there any passage of law declaring that in the case of 
Sudras, marriage is a bar to adoption.” He subsequently refers 
to the relaxations of the rule in Madras, Bombay and the Punjab, 
noting the fact that the Bombay High Court ruled that among 
all classes even a married man may be adopted whether 
he belongs to the same gotra with the adopter or not. Raje 
Vyankatrav Anandrav Nimbalkar v. Jayavantrav\*); Nathaji 
Krishanaji v. Hari Jagoji(*); Sadashiv Moreshvar Ghate v. Hart 
Moreshvar Ghate“), Te cl ae y. Ramava('), Dharma Dagu v. 
Ramhkrishna(’). 

According to thè cases last cited, it appears hat in TRN 
a married Brahman may he Fawfully adopted, whether or not he 
belongs to the same gotr¢ as the adopter. As, however, the law of 
the Mayukha prevails in Bombay the authorities a that Province 

(4) [1867] 4 Bom. H. C. B.A. O. J., 


(7) [1875] 12 Bdm. H. C. R., 364. 8) [1885] I. L. R., 10 Bom., 80, 
o . 
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(5) lers] 8 Bom. H. C. R., A. C. J., 67. (8 Hias 11 "Bom. H. C. R., 190. 
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do not afford us much assistance. At the fame time they are 
instructive and suggestive. There is no restriction in the 
matter of age to be found in Manu or in the Smritis. The 
adoption of a married man of whatever age is not forbidden by 
the Mitakshara. Mr. Ghose in his work on du Law says 
that ‘the authentic Smritis are very reticent about the quali- 
fications of the boy to be adopted. The complicated rules laid 
down by our Courts are based only on certain texts of Saunaka, 
the Vridha Gautama, and the Kalika Purana, not cited in the 
older books like the Mitakshara or the Smritt Chandrika, the 
Parasara Mahadeva or even in the Dayabhaga or by the Mithila 
writers. No Hindu lawyers who had critically examined the 
Smritis would have placed any reliance on these texts and on 
the rules of the Dattaka Mimansa and the Dattaka Chandrika.” 
(2nd edition, at page 598). A majority of a Full Bench of this 
Court held that the Dattaka Mimansa was not an infallible 
guide in questions of adoption, in the case of Bhagwan Singh 
v. Bhagwan Singh(*) and refused to follow it, but their decision in 
that case was set aside by their Lordships of the Privy Council, 
who observed in their judgment referring to the Dattaka Mimansa 
and Dattaka Chandrika as follows :—‘‘To call it infallible is 
too strong an expression and the estimates of Sutherland and 
of West and Buhler seem nearer to the true mark; but it is 
clear that both works must be accepted as bearing high authority 
for so long a time that they have become imbedded in the 
general law.”(*°) In view of the ruling of their Lordships we 
should not be justified in disregarding the rules laid down 
in these works. But it is admitted that these rules cannot 
and do not apply to the Jains, unless it be that the Jains 
are to be treated as ranking with Sudras, and are governed 
by the rule laid down in the Dattaka Chandrika which renders 
marriage a bar to adoption in the case of Sudras. The conten- 
tion put forward on behalf of the appellant is not that the rule 
of law prevailing amongst the twice-born caste as regards 
adoption governs the Jains, for this is not the appellant’s 
case, but that the Jains are prohibited like fhe Sudras from 
adopting a boy after marriage. It is difficult to see why this 
should be so. The Jains are mostly Vaishyas, one of the three 
twice-born classes, and the exceptional rules laid down for Sudras, 
therefore, can have no place in matters relating to them. The 
ordinary Hindu Law is that of the three superior castes, and if 


(9) [1895] I. L. R., 17 All, 294. 
(10) [1898} I L. R., 21 AN., 419, P. C, § 
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that law in the matter of adoption admittedly. does not apply 
to the Jains, we are compelled to see what rule or custom 
of adoption does prevail amongst them. That their custom is at 
variance with that prevailing amongst orthodox Hindus is 
admitted; but it is.'said that among them as with Sudras 
marriage is a bar to the eligibility of a boy for adoption. It is 
difficult to find any reason for this restriction. Adoption being 
a secular and not a religious matter with the Jains renders 
it imprébable that any such bar should exist. The custom set 
up is one which merely extends the area of choice by the rejec- 
tion of restrictions, probably of recent growth, which in the order 
of things are inapplicable. The restrictive rules as regards adop- 
tion, according to Mr. Mayne, as we have already pointed out, 
are of Brahmanical origin. ,“ The Brahmans,” he writes, “ have 
almost succeeded in blotting out all trace of a usage existing 
previous to their own,” and “ the series of elaborate rules which 
now limit the choice of a boy, are all the offspring of a metaphor; 
that he must be the reflection of a son.” Many of these restric- 
tions no doubt were imposed long after the Jains had parted 
company from Hinduism upwards of 2,500 years ago. 

After a careful consideration of the case we have come to the 
conclusion that the evidence satisfactorily shows that the Jains in 
these parts do not regard marriage as a bar to the eligibility of a 
youth for adoption ; that married as well as unmarried boys are 
amongst them eligible. The reasonable inference to be drawn, 
we think, from the authorities and from the evidence given 
in proof of instances of the adoptions of married boys for 
the last 40 years is that at the time when Jains dissented 
from Hinduism, the restrictions imposed in the matter of adop- 
tion on orthodox Hindus did not exist; that these restrictions 
were imposed by the Brahminical priests of later years and 
only apply in the case of orthodox Hindus, and that the 
custom which allows of the choice of married and unmarried 
youths alike prevails among the Jains and is one of antiquity. 
We, therefore, decide this question in favour of the respondents. 
It is unnecessary to determine the further point raised by Mr. 
Sundar Lal, namely, that the Hindu Law permitted the adoption 
of a married man provided “that he belonged to the same gotra 
as that of the adoptive father. « 

[His Lordship then considered several minor matters to which 
the appellant had taken exception in hè decree of the Court 
below, and others in respect of which the respondents had filed 
objectionseunder section 561 of the Code of Civil -Procedure. 
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They raised only questions of fact. His Lordship then proceeded’ 
thus :] 

The only other matter remaining to be considered is the form 
of the decree passed by the Court below. Tlf decree ig that 
the plaintiff be put in absolute and separate possession of one- 
fifth share in the immoveable and moveable property mentioned 
$n the lists appended to the decree, and that Musammat Baino, 
Banarsi Das, Badri Das and Mulchand are each entitled to one- 
lifth share in the same property. This is clearly an *mproper 
decree. What is desired by the plaintiff-appellant is that the 
joint immoveable and moveable property should be partitioned. - 
The Court below should, therefore, after ascertaining of what the 
joint property consisted and the rights of the various parties 
therein, have issued a commission to such persons as it thought 
fit to make a partition according to such rights, as provided by 


‘section 396 of the Code of Civil Procedure. 


We, therefore, dismiss the appeal with costs, to be paid by 
the appellant, including fees in this Court on the higher scale. 
We remand the case to the Court below with directions that the 
partition proceedings be carried out in accordance with the 
directions given above, aad in the course of the partition we 
direct in accordance with the agreement of the parties that a 
sufficient portion of the family property be exclusively charged 
with the maintenance allowance for Musammat Chameli as 
already fixed in exoneration of the residue of the property. 

We disiniss the objections with costs. 


S. O. B. Appeal. dismissed—Cause remanded. 


RAM SINGH anv orners 
VETUS 
SOBHA RAM.” 


Hindu Law—Mitakshara—Morigage of family property by futher—Sutt 
against sons and grandsons, aftey decree obtaiped against father, main- 
tainability of—Limitation Ael (XV of 1877), schedule I1, articles 120, 
180, 147. 


Where a debt taken by a Hindu father is secured by a mortgage, the 
creditor’s cause of action agsinstethe father and his son is not a single 
cause of action which is exhausted upon a decree being obtained against 
the father, and a subsequent suit upon the mortgage against the son is 
clearly maintainable. Dharam Singh v. dngan Lal, I. L. R., 21 AIL, 301, 
Ariabudra v. Dorasami, I. L. R., 11 Mad., 413, followed® 


° > F A. 193 of 1905. _ 9 
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+ . A suit on a mortgage to enforce the liability of Hindu sons to discharge 
their father's mortgage-debt is governed either by article 147 or article 
132, schedule I, Limitation Act. 


Badri Prasad v. Madan Lal, I. L. R., 15 All, 75, Maharaj Singh v. 
Balwant Singh, I. L. R, 28 AIL, 508, Muhammad Askari v. Radhe Ram 
Singh, I. L. R., 22 AIL, 307, distinguished. Bhawani Prasad v. Kallu, 
I. L. R., 17 AH., 537, referred to by Stanley, C. J. 


First Appeal against the decree of Pandit Girraj Kishor Datt, 
Subordinate Judge, Moradabad. , 

Suit fôr sale 

One Badan Singh, father of defendants-Appellants Nos. L 
to 3, and grandfather of defendants-appellants Nos. 4 to 7, 
mortgaged certain property to Khetal Singh and Soran Singh 
on July 12th, 1882. He subsequently, on August 24th, 1893, mort- 
gaged some property to Balak Ram, plaintifPs father, for 
Rs. 2,000. Balak Ram obtained a decree for sale against Ba ‘an 
Singh alone on March 7th, 1895, but on suit brought by’ Badan 
Singh’s sous it was declared on April 11th, 1902, that the said 
decree could not be executed by sale of $th of the joint family 
property. Plaintiff who claimed to have discharged the »prior 
mortgage, and whose father had died in the meantime, sued 
Badan Singh’s sons and grandsons, on April 6th, 1904, for a dec- 
ree for sale in respect of this $th share on foot of the mortgages 
of July 12th, 1882, and August 24th, 1893. Subordinate Judge 
held that the claim was within time, but the debt evidenced 
by the bond in favour of plaintiff's father was tainted with 
immorality, and he gave the plaintiff a decree under section 88, 
Act [V of 1882, for the amount duc upon the first mortgage. 

Defendants appealed. 


S. C. Banerjee (with him L. M. Banerjee) for the appellants, 
submitted first that the claim was barred by limitation. The 
defendants were: not parties executant to tho bonds and were 
under no contractual obligation to pay it. Consequently article 
147, Limitation Act, schedule lI, relied upon by the Court 
below, had no application. They were under a pious obligation 
under the Hindu*Léw to discharge Badan Singh’s debis, the 
obligation arose out of their stutus as Hindu sons, and no other 
article being in point, article 120 would apply. The cause of 
action arose in the father’s life-time on the respective dates of 
the two bonds, us they were both payable on demand. 

Maharaj Singh v."Balwant Singh, [1906] I. L. R., 28 All, 508, 516. 

Narsingh Misra v. Lalji Misra, [1901] I. L. B.° 23 AIL, 208. ' 

Surja Prasad $ Golab Chand, [1900] I. L. R., 27 Cal , 762. 
> Badri Prasad v. Madan Lal, [1893] I. L. R., 15 AN., 75, F. B. + 


425 
Ciir. 


1907. 
ty 
Ram Sinau 


v. 
Sobna Ray. 


426 


Ramu Siwan 


Y, 
Sosma Rax, 


HIGH COURT. [A. È. J. R. 


[Srantuy, C. J. Do you mean to say that the plaintiff's cause 
of action has been exhausted ?] 

Yes, so far as it is founded upon the mortgage. There should 
be no decree for sale against the sons. $ 

He submitted next that the Court below should have tried 
the issue as to whether or not the debt evidenced by the first 
mortgage was immoral. The mere fact that the plaintiff had 
chosen to pay up this debt could not make it enforceable against 
the defendants irrespective of the question whether it was also 
tainted with immorality. They were entitled to have that 
question tried and they had adduced good evidence to prove 
that it was, as a matter of fact, an immoral debt. 

Maharaj Singh v. Balwant Singh, [1906] I. L. R., 28 AlL, 508, 541-2, 526. 


Sundar Lal (with him J. N. Chaudri), for the respondent, 
contended that this was a suit upon the original cause of action, 
consequently article 147, schedule I, Diao Act, applied, 
aud the plaintiff was entitled to a decree for sale. 

Dharain Singh v. .ingun Lal, [1899] I. L. R., 21 All, 301. 

Muhgrmad Askari v. Radhe Ram Singh, [1900] I. L. R., 22 AL, 307. 

Lachhman Das v. Dallu, [1900] 1. L. R., 22 All., 394. 

In the 23 All. case the suit was brought upon a api money 
bond, and so a shorter period of limitation was applied. 

Periasami v. Seetharama, [1903] I. L. R., 27 Mad., 243 F. B. 

In any case Badan Singh was competent to create a charge 
on the property of his sons and grandsons. Article 132 therefore 
applied and the suit in that view too was within time. 

Lastly, the decree obtained against Badan Singh was not yet 
dead ; his debt should be treated as a joint debt of the family, 
and the obligation of the defendants was alive too. 

Plaintiff had stepped into the shoes of the prior mortgagees. 
Cases have gone so far that Hindu sons must show that the 
creditor knew that the money was being taken by the father 
for iminoral purposes. 

Chidambara yv. Koothaperumal, [1903] I. L. R., 27 Mad., 326, 
was also cited. 


S. C. Banerji, in reply, submitted that no "question as to the 
form of the decree was raised in 

Dharam Singh v. Angan Lal, [1899] I. L. R., 21 All, 301, 
but that case is clear authority fop the pypposition that the caiise 
of action against the father was distinct from the cause of action 
against the son. 

No question of limitation was decided in a 

Muhammad Askari v. Radhe Ram Singh, [1900] I. L. R., 22 ALL, 307. 

bs e 
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Where there was*a mortgage there could be no ‘charge’ within 
the meaning of article 132, schedule II, Limitation Act. 

Shiblal v. Ganga Prasad, [1884] I. L. R., 6 All, 551. 

The case in 27 Mad., 326, had been since overruled. 

Venkataramanaya v. Venkaturamuna [1905] I. L. R., 29 Mad., 200, F. B. 

There is no burden upon Hindu sons to prove that the loan 
was taken for immoral purposes to the creditor’s knowledge. 

Maharaj Singk v. Balwant Singh, [1908] I. L. B., 28 All, 508, 519, 521. 

The decree against Badan Singh was made absolute on Sep- 
tember 27, 1897, and there was neither any allegation nor proof 
that the decree was still capable of execution. ` 


QA: Vi 


The following judgments were delivered :-— 

Burkitt, J.—This and the connected appeal No. 70 of 1905, 
are cross-appeals from a judgment of the Subordinate Judge 
of Moradabad, dated December 16th, 1904, by which he partially 
allowed and partially dismissed the suit of the plaintiff, Sobha 

Ram, against the defendants, Ram Singh and others. 

' It appears that one Badan Singh, father of the first three 
defendants and grand-father of the other four, had, in July 1882, 
mortgaged certain property to Khetal Das and another. On the 
_ 24th August, 1893, Badan Singh mortgaged the same property 
to Balak Ram, father of the plaintiff, Sobha Ram, to secure the sum 
of Rs. 2,000. Subsequently Balak Ram obtained a decree by 
which, under the direction of the Court, he by paying Rs. 1,858-3-3, 
redeemed the prior mortgage of Khetal Das, and so under the 
provisions of section 74 of the Transfer of Property Act acquired 
the position of first mortgagees on paying the Rs. 1,858-3-3, 
payment of which is admitted. l 

Balak Ram then instituted a suit against his mortgagor, Badan, 
to recover the amount due on foot of his mortgage of Augnst, 
1893, and also to recover the sum he paid to redeem the prior 
mortgage, and for sale of the mortgaged property in defaylt of 
payment. He obtained a decree for sale in March, 1895, and an 
order absolute for sale on October 25th, 1897. The only person 
‘impleaded as defendant in thkt suit was Badan Singh, his 
sons and grandsons were not made parties toit. Then Ram 
Singh and his two brothers and four nephews instituted a 
suit against Balak Ram jo hava their interest in the ancestral 
property exempted from sale on the ground ‘that they had not 
been impleaded” as parties in Balak Ram’s suit, although he 
knew of their ¢xistence. They obtained in April, 1902, a decree 
declaring that their 4. interest ia the mortgaged property was 
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peas not saleable in execution of the decree which had been given 
1907. against their father and grandfather, Badan Singh. Thereupon 
Rau SINGA the present suit was instituted by Sobha Ram, son of Balak Ram, 


is against the successful plaintiffs in the suit las§ mentioned to 
Sosma Raw, recover the sums of Rs. 5,458-3-3 said to be due on Badan 
Burkitt, J.  Singh’s mortgage and in default for sale of the $ interest of the 
— defendants in the mortgaged property which had heen released 
‘from attachment in compliance with the decree of April, 1902. 

In the written statement the plea was taken that the suit was 
barred by sections 13 and 43 of the Civil Procedure Code and 
also that it was barted by limitation. It was also pleaded that 
the debt which formed the consideration for the mortgage in 
suit was not contracted for the benefit or necessity of the family, 
but was contracted for immoral and unlawful purposes. 

The lower Court held that the suit was not barred by either 
section 13 or section 43 of the Code of Civil Procedure, and also 
that it was not barred by limitation. It held that the limitation 
period applicable was 60 years. The record does not contain 
any information as to the article of the Limitation Act which the 
defendants contended was applicable. The Court further held 
that the money (Rs. 2,000), which formed the consideration for 
the mortgage of the 24th August, 1893, was borrowed for immoral 
purposes and was tainted with immorality. It therefore dismissed 
the plaintiff's suit so far as it was based on this mortgage of 
August, 1893, but gave plaintif a decree for the amount which 
had been paid by Balak Ram to redeem the earlier mortgage of 
July, 1882. 

From this decision both parties have instituted cross appeals, 
the plaintiff challenging the correctness of the Subordinate 
Judge’s finding as to the mortgage of August 24th, 1893, while 
the defendants contend that the suit against them is barred by 
limitation and that the plaintiff is not entitled to any relief. 
I propose first to take up the defendant’s appeal (F. A. No. 193 
of 1905). Both appeals were heard simultaneously. 

Now. the suit being admittedly one to enforce „the pious obliga- 
tion which the Hindu Law i imposes on a son to pay a father’s debt 
not tainted with immorality, and being, as contended for the 
appellants, a suit “sui generis” for which no special rule of 

' limitation is provided, the learned advecate for the appellants 
contends that it comes under article 120 of the gnd schedule to 
the Limitation Act of 1877, which provides a period of six years 
from the time when the right to sue accrues. ff this he the 
article applicable, there can be no doubt that the suit,is barred. 
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The learned advocate coutended that there being uo “ contractual 
obligation” on the sons ‘to pay, and the obligation being - one 
which arose from their status as sons of the debtor the only 
article of the Limitation Act which could apply was article 120. 
He also contended that the same article applied to the claim to 
recover the amount paid to discharge the prior mortgage of July 
1882. The learned advocate cited the well-known case of Badri 


Pershad v. Madan Lall(*). But the principal matter decided in ` 


that case’is that a suit like the present can be instituted against 
a son during the lifetime of his father to enforce the pious 
obligation. The case nowhere touches on the question of limita- 
tion. Nor is the limitation question anywhere’ decided in Maha- 
raj Singh v. Balwant Singh(*) which also was cited. It is also 
strongly contended that the remedy against the appellants was 
exhausted by the suit instituted by plaintiffs father against 
Badan Singh, and that therefore this suit could not be maintained. 
Pandit Sundar Lal, for the respondent, contended that the suit 
was one on the mortgage for sale of the defendants-appellants’ 
intorest in the mortgaged property in default of payments and 
that the limitation article applicable to it was article 147, or 
possibly 132 as a suit to enforce payment of money charged ou 
. immoveable property, and he also contended that the suit was 
maintainable. ‘The learned advocate for the respondent chiefly 
relied on the caso of Dharm Singh v. Angan Lal). That case 
in almost every respect resembles the present case, except that 
in it no question of immorality was raised. In it the four sons 
of the debtor had obtained a decree for recovery of possession 
of four-fifths of the mortgaged property on the ground that 
they wefe not parties to the suit in which the decree for 
sale had been passed against their father. Subsequently the 
mortgagee instituted a suit against the sons to recover from 
them 4/5th of the amount due under the mortgage and ob- 
tained a decree. On appeal to this Court, Mr. Justice BANEWI, 
who delivered the judgment of the Court, referred with approval 
to the case of Avrabudra and another v. Dorasami(*). That 
caso was in many respects similar to the present case and to 
the case in 21 All., 301, mentioned above. One of the con- 
tentions in it was that the claim against the sous was one 
which should have beeu decitled under section 244 of the 
? (1) [1893] 1. L. R. 15 AlL, 75. l 
(2) [1906] I. L. R., 28 All, at 518. 
€ (3) [1899] L L. R., 21 AlL, 301. 
. (4) [1888] L L. R., 11 Mad., 413. . 
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Code of Civil Procedure in execution of “the decree against 
the father. As io that question the learned Judges of the 
Madras High Court held (p. 415 of the report) that “it (i. e, 
the sons’ obligation to pay the father’s debt) is an obligation 
distinct from that ereated by the decree which was passed against 
the father, that if the decree debt was either illegal or immoral, 
thé sons would be under no obligation to satisfy it, though the 


` decree against the father might be perfectly valid.” ‘They there- 


fore held that the question of the sons’ liability coulel not be 
decided under section 244 of the Code. Further on the learned 
Judges discussing the question of limitation observe. “The suit 
was clearly one to enforce payment of money charged on immove- 
able property and ‘the contest was whether the charge was validly 
created by the father as against his sons. The claim is there- 
fore not barred by limitation.” As to the above Mr. Justice 
Bawersi observed in 21 Al., 301, “ I agree with the view of the 
Judges and hold that a suit like the present in which it is sought 
to enforce against Hindu sons, their pious obligation in respect 
of their father’s debts, not tainted) with immorality, is main- 
tainable whether the debts were or were not secured by a mort- 
gage and whether a decree in respect thereof had or had not 
been obtained against the father alone.” These latter observat 
tious of our learned brother have reference to the contention raised 
in the case he was considering and which is raised also before 
us, that the suit was not maintainable because judgment had 
been recovered on the original debt, and reference was made 
by analogy to the case of joint debtors under the same cou- 
tract. As to this argument Mr. Justice BANERJI was of opinion 
that such an analogy does not apply to the case of the 
liability arising from the pious duty of a Hindu son to pay his 
father’s debts not tainted with inunorality. “Such liability (the 
learned Judge observes) arises not from the contract entered into 
by the father, but from the fact that he is the son of the father 
and that the debt incurred by the father is of such a nature 
that it is the duty of the son typay it. lt isa liability which 
the Hindu Law imposes ou the son and is independent of the 
contract made by his father. Whether the debt of the father 
had merged in a decree, or whether it subsists as a debt in 
respect of which no decree has been passed, the son is liable for 
it, provided it was not incurred for immeral or impious 
purposes.” And further on, when considering the question as 
to whether a creditors remedy against the son Ìn lost by the 
omission to make the son a party to the suit againstethe father, 
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the learned Judge observes: “Their Lordships of the Privy Civit, 


Council have held in several well-known cases that the son’s 1907. 
liability for his father’s debt is unaffected by the procedure to —— 
which the creditor may have resorted against the father alone Ba! eae 
for the recovery of the debt..... In Nanaumi Babuasin v. Sosma Ran. 





Madhan Mohan\’) their Lordships said—the decisions have for en 4 
sometime established the principle that the sons cannot set up ae 
their rights against their father’s alienation for an antecedent 
debt or,against the creditor’s remedies for their debts, if not 
tainted with immorality. Ifthe father’s debt was of a nature 
to support a sale of the entirety, he might legally have sold it 
without suit, or the creditor might legally procure a sale of it 
by suit. All the sons can claim to that, not being parties to 
the sale or execution proceedings, they ought not to be barred 
from trying the fact or the nature of the debt in a suit of their 
own.” Upon.these and other passages in cases decided by 
their Lordships of the Privy Council the learned Judge held 
that “upon the same principle on which a suit is allowable to 
the son, it seems to me that it is open to the father’s creditor to 
bring a suit against ‘thé son to establish the latter’s obligation, 
to pay his father’s debt.” Further on in the judgment referring 
„to the case of a simple money debt, as to which it has been held 
that the omission by the creditor to implead the son in his suit 
against the father on the debt does not preclude the creditor 
from subsequently suing the son, the learned Judge observes 
that in his opinion “ there is no difference in principle between the 
case of a debt secured by a mortgage-debt. and a simple money 
debt”. “Iam unable to hold (says the learned Judge) that in 
the case of a mortgage debt the creditor is in a worse position 
than the holder of an unsecured debt.” And finally ‘after 
pointing out that the obligation of a “ Hindu son to pay his 
father’s debt is not an obligation which he has incurred jointly 
with his father and the creditor’s cause of action against the 
father and the son is not a single cause of action which is 
exhausted upon a decree being obtained against one of them 
only,” and “ thaf a judgment tecovered against the father only 
does not therefore bar a suit against the son,” the learned Judge, 
referring to the fact that.a large portion of the mortgaged 
property had been taken out of the possession of the creditor, 
adds as follows :—“ As four-fifths of the property which the 
creditor purchdsed at auction in satisfaction of his debt has been 
decreed to theysons and the creditor has thus been deprived of that 
(5) [1886] I. L. R., 18 Cal, 21. 
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portion of the property, his debt must be helé to have remained 
pro tanto unsatisfied.” Now these facts exactly fit in with those 
of present case in which three-fourths of the mortgaged property 
has been restored to the possession of the defendants-appellants. 
The decree against the father was unsatisfied to the extent of 
three-fourths. The case of Muhammad Askart v. Radhe Ram 
Singh(*) was not one which has any bearing on the liability of a 
son to pay his father’s debts. In it the defendants were the 
managing members of a joint Hindu family trading husiness. 
Creditors instituted a suit in which they impleaded only the 
two managing members and obtained a decree for sale of the 
joint family property. On execution being taken out, the other 
members of the joint family sued and obtained a decree 
declaring that their interest in the joint family property could 
not be taken in execution of the decree against the managing 
members. On this the creditor sued the successful plaintiffs to 
recover the debts, and it was held that the suit was. maintainable 
and that the creditors remedy was not exhausted by the first 
suit. 

In my opinion the present suit clearly is maintainable against 
the appellants. In that matter T fully concur with the decision 
of our learned brother Banersr from which I have made very, 
copious extracts. The question as to whether this suit was, 
maintainable was not, as far as l can discover from the record, 


. raised in the lower Court, but it was forcibly argued before us. 


T have no hesitation in holding that the plaintiff's remedy on the 
mortgage was not exhausted by the former suit in which the 
father only was impleaded, and that notwithstanding that suit 
the defendants-appellants are by reason of their pious duty liable 
to discharge as much of the mortgage-debt as remains unsatisfied. 
On the question of limitation the learned Subordinate Judge was 
“unable to understand why such a plea was raised.” ‘The 
suit,” he said, “is brought by the plaintiff to recover mortgage- 
money due under a deed of simple mortgage and the prior 
mortgage-money paid by his late father by sale of the mortgaged 
property and a period of 60 years{s prescribéd Tor such a suit.” 
In these remarks I fully concur. The suit is no doubt founded 
on the appellant’s pious duty of paying their father’s debts not 
tainted by immorality, but it is none thg less a suit on the mort- 
gage. The learned advocate for the appellants did not cite any 
authority to show that the limitation rale applicable to these 
appellants is article 120 with a limitation of six years. His 

(6) [1900] I. L. R., 22 AlL, 307. 
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contention is that as the liability of the defendants-appellanis 
arose from their status in the family and was not a contractual 
obligation, the suit against them was governed by article 120 of 
the Limitation Act. In this I cannot concur. The suit is one 
on a mortgage to enforce the appellant’s liability to discharge 
Badan Singh’s mortgage-debt and is governed either by article 
147 of the Limitation Act or by article 132, as held by the 
Madras High Court in the case cited above. To hold otherwise 


might have a startling result. For to take the case of a suit ` 


instituted less than 60 but more than 6 years after the mortgage 
had become payable against a father and his sons. What would 
be the limitation rule applicable? According to appellants 
while the father would be liable, the suit would be barred 


against the sons, and the result would be that only the father’s. 


interest on the mortgaged property would be affected, the sons 
wholly escaping. [ cannot accept such a possibility as good 
law. Such an interpretation of the law would have the effect 
of compelling a mortgagee perhaps against his will to sue on 
the mortgage, while the six years’ limitation against the sons 
was still running. For the above reasons I hold (1) tħaf the 
snit is maintainable against the defendants-appellants and (2) 
that it is not barred by limitation, the rule applicable, being 
cither article 147 or 132. The appellants having failed on 
both the points raised in their appeal, I would dismiss this 
appeal with costs. as 

STANLEY, C. J., —I concur. It appears to me that the conclusion 
arrived at by my learned colleague is the only equitable mode of 
escape from the extraordinary position created by the ruling 
in Bhawani Prasad v. Kallu ("). 

By ‘ae Court.—The order of the Court is that this appeal 
be dismissed with costs, including fees on the higher scale. 


8. C. B. : Appeal dismissed. 
(7) (1895) 1. L. B., 17 AN., 537. 
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SHEO NARAIN 
versus 


NUR MUHAMMAD AND ANOTHER,” 


Code of Civil Procedure (Act XIV of 1889), section 318—Failure to 
apply within time—right to maintain a suit—not affected -Execution 
sale—unincumbered property sold—presumption. 

Where 6 annas of a judgment-debtor’s property were incumbered and 
nearly 4 annas were not incumbered and four annas were sold in execution 
of a simple money decree, held that the unincumbered 4 annas must be 
presumed to have been sold. The presumption is in favour of the auction 
purchaser having bought unincumbered property so far as it is possible 
for him to do so. 

Held further that the fact that the auction purchasers failed to apply 
within time to be put in possession under section 318 of the Civil Procedure 
Code, does not deprive them of their right to bring a regular suit. Seru 
Mohun v. Bhagobandu, I. L. R., 9 Cal., 602; Kishori Mohin y. Chunder 


Nath, I. L. R., 14 Cal., 644, referred to. 

SECOND APPEAL against the decree of A. Sabonadiere, Esq., 
District Judge of Jhansi, reversing the decree of Babu Ladli 
Prasad, Munsit of Lalitpur. 

i Suit to recover possession of certain property. 

The material facts appear from the judgment. 

The Court of first instance dismissed the suit, but the lower 
appellate Court reversed the decree. 

Defendant appealed. 

G. W. Dillon (with him Madan Mohan Malaviya), for appellant. 


Sundar Lal, for respondent. 

The following judgment was delivered by 

Arkman, J.—This appeal arises out of a suit brought by the 
plaintiffs-respondents to obtain possession of certain immovable 
property under the following cirgumstances., One Param owned 
an undivided share in a village. The extent of his share was 
9 annas 11 pies 8 chataks, that is, he held a ten anna share all 


_but a very small fraction, Of this share he mortgaged to Sheo 


Narain, defendant-appellant here, a fqur anna share. Another 
two anna share he mortgaged to one Magan Lal., The rest was . 
free from incumbrancee Kale Khan, the predecessor in title of 


the plaintiffs, held a simple money decree agaifst Param, in 
+8. A. No, 521 of 1905. è 


. 
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execution of which he applied for attachment of a 4 anna share 
out of Param’s estate. A 4 anna share was attached, sold and 
purchased by Kale Khan and Lal Khan on the 20th of April, 
1895, fora sum of Rs. 100. In February, 1902, the plaintiffs 
applied under section 318 of the Code of Civil Procedure to he 
put into possession of the property purchased. Their application 
was rejected on the first of March, 1902, as beyond time. The 
plaintiffs thereafter instituted the suit out of which this appeal 
arises to*obtain possession of the property which they alleged 
they had bought. The mortgage in favour of the appellant, 
Sheo Narain, was a mortgage by conditional sale. At the’ time 
when Kale Khan put his simple money decree into execution, 
Sheo Narain, had already got a decree nisi for foreclosure, which 
was subsequently made absolute. Magan Lal, the other mort- 
gagee, also got his mortgage against the 2 anna share enforced 
by a decree. Param then died. His widow, Musammat Maharani, 
made a gift of the remaining 3 anna 11 pie 8 chatak share to the 
appellant Sheo Narain. ‘The suit is to recover possession of that 
share as representing what was sold at the auction to the 
predecessor in title of the plaintiffs. The Court of first instance 
found that the share purchased at auction was the 4 anna share 
mortgaged to Sheo Narain and subject to his decree. On appeal 
the learned District Judge came to the opposite couclusion and 
decreed the plaintifis’ suit. The defendant, Sheo Narain, comes 
here in second appeal. The case has been very fully and ably 
argued by his learned counsel. But the arguments of the 
learned counsel have failed to satisfy me that the decision of the 
learned District Judge is wrong. At the time of the attachment 
in execution of the simple money decree, the judgment-debtor, 
Param, possessed only the equity of redemption in 6 annas out 
of his estate, the remainder, i. e., four annas all but a minute 
fraction, was woincumbered. There is nothing to show that 
when the decree-holder applied for attachment of a 4 anna share 
in execution of his money decree, he meant to or did apply for the 
attachment of an incumbered 4 anna share of his judgment- 


debtor. ‘he presumption would be eutirely against lis having. 


done so: The sale notification has not been produced, and there 
is notbing to show what was’ advertised for sale. In the paper 
showing the property attached in execution of the sinple money 
decree it is desqribed as a “4 anna share in mauza Jagatpura 
valued at Rs. nb standing in the name @f Param.” No mention 
is made in thig fard-i-taliqa of any incumbrance. The learned 
counsel relies upon a paper which has b2en produced.and which 
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is called fard-i-lat, or list of purchasers at auction. It is true 
that in this there is a reference to an incumbrance of Rs. 148. 


How this came to be entered in the fard-i-lat is explained by the 


learned Judge. The share advertised for sale being an undivided 
4 anna share and 6 annas of Param’s property being under 
mortgage, a portion of the 4 anna share attached must in any 


ease have been subject to incumbrance. I fully agree with the: ' 


learned District Judge in holding that the presumption is in 


favour of the auction purchaser having bought unincumbered: 
` property so far it was possible for him to doso. This disposes 
of the first three pleas in the memorandum of appeal. The » 


fourth plea was based upon the decision in the case of Raja 
Inayat Singh v. Izzat-un-nisa Begam{’). In my opinion that case 


s 


is distinguishable from the present case, for there, on the appli- ` 


cation of the auction purchaser himself, the property had been 
notified as subject to incumbrance, which is not the case here. 
The last plea is that such a suit as this is not maintainable. In 
my opinion there is no force in this plea. ` The suit is onc of the 
suits described in article 138, schedule IJ, of the Limitation Adt. 
The mere fact that the auction purchasers or thoir representa- 
tives failed to apply within time to be put in possession under 
section 318 of the Codo of Civil Procedure, does not deprive them 
of their right to bring a regular suit, vide Seru Mohun Bania 
vV. Bhagoban Din Pandey"); Kishori Mohun Roy Chaudhry v. 
Chunder Nath Pal(’). T have not been referred to any case in 
which an opposite view has been taken. For the above reasons 
T am of opinion that the appeal fails, and it is dismissed with 
costs. 


Appeal dismissed. 

(1) [1904] I. L. R., 27 AIL, 97. 
(2) [1883] I. L. R., 9 Oal., 602. 
(3) [1887] I. L. R., 14 Cal., 644. 
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ASHIQ ALF 
+ VErSUS 
MOTI LAL.* ; 
Surety—discharge—death of judgment-debtor before terms of the security 
. Fulfilled. 


Some money was deposited as'security. One of the terms of the security 
‘being that if the application of the judgment-debtor for declaration of 
insolvency which he was going to make, was dismissed for any reason, the 
money will be paid to decree-holder. The judgment-debtor made the 
application but died before it could be disposed of. Held that the applica- 
tion of the judgment-debtor was never rejected and the decree-holder was 
not entitled to the money deposited. Krishna Nayar v. Ittinan Nayar, 

I. L. R., 24 Mad., 637, referred to. 
APPLIOATION lo revise a decree of H. J. Bell, Esq., District 

Judge of Aligarh. 


The facts appear from the judgment. or 
Gokul Prasad, for applicant. 
Satish Chandra Banerji, for opposite party. 


The following judgment was delivered by 

RIOHARDS, J.—A decree was obtained against one Aziz. In 
execution of that decree Aziz, the judgment-debtor, was arrested. 
After sometime Syed Ashiq Ali deposited a sum of money as 
security in Court. The terms of secwity were that if an appli- 


cation which was to be made by Aziz within a time specified to` 


be declared insolvent was rejected on any ground whatever, the 
amount deposited would be paid to the decree-holder. Aziz duly 
made his application to be declared insolvent. Before any order 
could be made, Aziz, the judgment-debtor, died on the 16th of 
April, 1906. \On the 19th of April, the decree-holder applied 
to the Court that the money deposited by Syed Ashiq Ali should 
be paid to him. . The Court made an order on the 21st of April 
refusing this application on the ground that the security was 
only given to secure the appearance of the jadgment-debtor. 
The learned Judge had evidently in his mind the provisions of 
section 336 of the Code of Civi Procedure, which provides that 
when a judgmgnt-debtor is arrested, the Court is to release him 
if he furnisheg security, that he will appear when called upon 
and will within one month apply to be declared insolvent. On 
o *Civil Revision No. 64 of 1906. . 
57 


437 


Civil. 


” 1907. 
—— 


April 8. 


RicHagps, J. 


Richards, J. 


438 


CIVIL. 


1907. 
— 
ÅSHIQ ALI 


v. `: 
Mori Lan. 


Richards, J. 


HIGH COURT. [A. L. J. R. 


the 24th of April the decree-holder made a fresh application that 
the money should be paid to him, and on the 24th of May, 1906, 
notwithstanding the order of the 21st April, 1906, the Court 
ordered that the amount deposited by Syed Ashiq Ali be paid 
over to the decree-holder. This is the order which the applicant 
now asks to set aside in revision. The security which was 
furnished was not in strict accordance with the provisions of 
section 336. The security went so far as to undertake that if 
the application’ of the judgment-debtor to be declared insolvent 
was rejected on any ground whatever, the money should be paid 
to the decree-holder. It seems to me that on the merits the 
decree-holder was not entitled to get this money. The application 
of the judgment-debtor was never rejected. His death rendered 
an order undér section 351 of the Code of Civil Procedure 
impossible, aud even assuming that the security was bound to 
the full extent of his undertaking when he deposited the money, 
in my judgment, the Court ought to have given back to him the 
money deposited after the death of the judgment-debtor. The 
decreg-holder contends that, even assuming that the decision 
complained of is wrong, this Court ought not to interfere in 
revision. This contention is met by the applicant by pointing 
out that so long as tho order of. the 21st of April stands, the 
lower Court had no jurisdiction whatever to make the order of 
the 24th of May, 1906. Under all the circumstances, I think 
that this is a case which I should entertain in revision. As I do 
entertain it, I think on the general merits Syed Ashiq Ali is 
entitled to the money deposited in Court. In an exactly similar 
case—Krishnan Nayar v. Ittinan Nayar(') it was held that 
where the judgment-debtor died before the expiration of the 
time granted for making an application for insolvency,’ the 
security was released. I allow the application and set aside the 
order of the 24th of May, 1906. I make no order as to costs. 
Application allowed. 
(1) [1901] I. L. R., 24 Mad., 637. 
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T. Q. WILLIS ANT OTHERS 
versus 


JAWAD HUSAIN AND orseErs.* 


Court Fees Act, article 5—fee payable on an application for review— 


Jydgment allowed a set-off—no fes on set-off claimed—application 
for review rejected—Code of Civil Procedure (Act XIV of 1882), 
section 629. 


A suit was brought in Court of Small Causes which dismissed it and 
allowed a set-off to the’ defendant. An application for review of judg- 
ment was filed. Held that the proper court-fee payable on the application 
was a fee paid on the plaint and the fact that a set-off was claimed and 
allowed, made no difference. 


An order rejecting an application for review of judgment by a Judge 
of the Small Cause Court can be revised by the High Court, where there 
has been no decision of it on the merits, Ram Lal v. Ratan Lal, I. L. R., 
26 AIL, 572, distinguished. 
APPLICATION to revise 4 decree of Maulvi Muhammad Siraj-ud- 
dpi Judge, Small Cause Court, at Agra. 


Suit to recover money. 
| The facts appear from the judgment. 
Satya Chandra Mukerji, for applicants. 
Karamat Husain, for opposite party. : 


The following judgment was delivered by 

RionarDs, J.—In this case the plaintiffs sued for a sum between 
Rs. 60 and Rs. 65 alleged to be due by the representatives of 
a deceased pleader to them as executors of the will of one T. A. 
Martin, deceased. The defendants contested the claim of the 
plaintifs and claimed a set-off amounting to about Rs. 120. 
The case was heard by the Judge of the Small Cause Court, who 
dismissed the plaintiffs’ suit and decreed the whole set-off claimed 
by the defendants? An application was made for review of 
judgment, and the plaintiffs paid a court-fee of Rs. 4-8-0. The 
Court below, without going into the merits of the application for 
review of judgment, decided that the applicants should have 
paid a court-fee to covef a sum equivalent to the amount claimed 
by the ae ae in their plaint plus the amount claimed by the 
defendants asfa set-off. No time was*given to the applicants 

* Civil Revision No. 48 of 1908. 
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omi, to pay this additional court-fee. The applicdtion for review of 
1907. judgment was made within 90 days from the date of the decree. 

oo The plaintiffs now seek to set aside the order rejecting the 
ILLIB 


os application for review on the ground that the court-fee paid by 
Jawan Husay. them was more than sufficient and that they in any event should 
Ri ante. J. have been allowed time to pay the additional court-fee. Article 
eae 5 of the first schedule of the Court’ Fees Act of 1870 expressly 
‘provides that where an application for review of judgment is 
made within 90 days and where there has been no appeal, the 
proper fee. payable by the applicants is one-half of tho fee 
leviable on the plaint. The fee on the plaint in the present case, 
which was to recover a sum between Rs.. 60 and Rs. 65, was a | 
sum of Rs. 4-14-0. It seems to me quite clear that the applicants 
were entitled to present their application for review of judgment 
by paying a court-fee of Rs. 2-7-0. I cannot see that the fact that 
the defendants claimed a set-off amounting to Rs. 120 made any 
difference. In my judgment the learned Judge of the Small 
Cause Court was clearly wrong in rejecting the application for - 
review of judgment on the ground of court-fee. 

It is’ said, however, that section 629 of the Code of Civil 
Procedure expressly enacts that an order rejecting an application 
for review is final, and in support the learned counsel for the 
opposite side has cited the case of Ram Lal v. Ratan Lall). 
In that case there had been a decision on the merits by the Court. 
whose order it was sought to set aside in revision, and the learned 
Judges were of opinion that none of the facts in that case fell 
within any of the three contingencies specified in section 622 
of the Code of Civil Procedure. The present case differs in two 
important respects. In the first place this is an application for 
revision of a decision of a Small Cause Court, and secondly, 
there was no decision on the merits. On reference to section 623 
of the Code of Civil Procedure it will be seen what are the 
proper and only grounds on which an application can be made 
for review of judgment. Section 626 provides that the Court 
may reject the application if it ,considers that there’ are no 
sufficient grounds for review. I think this section clearly refers 
to a consideration of the application on the merits, and if in the 
present case there had been a consideration of the case on the 
merits, I would have no hesitation in, rejecting the present 
application. I wish'it clearly to appear that, I express no 
opinion whatever on'the general merits of the case) My decision 


is confined to a decision that the ruling of the Court below as 
: A) [1904] I. L. R., 28 AN., 572. ; 
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to the court-fee was® erroneous and that it ought to have heard 
the application. I, therefore, allow the application and set aside 
the order complained of, and remand the case to the Court below 
to hear and dotermine the application in accordance with law. 
Costs of this BERGe on will abide the result. 

Application allowed. 


a MUHAMMAD YUSUF AND OTHERS 
VETEUS 
MUHAMMAD MUSA anD orumrs.* 

Bvidence slet, section 92—property exchanged—payment of cash recited 
in sale-deed—whether evidence could be offered to prove actual transac- 
tion. 

Evidence is admissible to show that consideration mentioned in a deed 
as having been paid never passed and also to show that the consideration 
specified in the deed was satisfied in a different way from that mentioned 
in the document itself. Indarjit v. Lalchand, I. L. R., 18 AIL, 168; 22 
"AN, 370 P. C., referred to. 

Where therefore a deed recited that a payment of Rs. 1,000 whe” made 
in cash, held that it could be shown that the payment was not made in 
cash but in some other way. 

Szconp APPEAL from the decree of C. Rustomjee, Esq., District 
Judge of Allahabad, modifying a decree of Pandit Raj Nath 
Sahib, Subordinate Judge. 

One Nasir-ud-din was the owner of Shares in two villages— 
Rasnlabad and Ahmadpur Pawan. He left them to his daugh- 
ters—Kutub-un-nissa and Hayat-un-nissa. The former used to 
live in Ahmadpur and the latter in Rasulabad. By mutual 
agreement it was settled that Hayat-un-nissa should convey 


her share in Ahmadpur Pawan to Kutub-un-nissa and vice 


versa. So that each may have the full share in the villages 
in which they lived. Accordingly, by two. deeds of even 
date, Musammat Hayat-un-nissa sold her share in Ahmadpur 
Pawan to Musammat Kutub-un-nissa for Rs.1,000, and in 
return Musammat Kutub-un-niksa sold her property in Rasula- 
bad for Rs. 1,000 to the grand-daughter of Musammat Hayat-un- 
nissa at the latter’s request. Plaintiffs, heirs of Hayat-un-nissa, 
brought this suit for. possession on the ground that the deed 
executed by Musammat asetan was a fictitious one, and 
no consideratign had passed. The first Court decreed the suit. 
On appeal thd District Judge held that the defendant cannot 
: #68. A. 456 of 1906. 
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be allowed to prove that consideration paseed in any other mode 
than mentioned in the deed, and dismissed the appeal. 
The defendants appealed. 


J. N. Chaudri, for the appellant, contended that the Court be- 
low was wrong in not allowing the defendants to adduce extrinsic 
evidence to show that the consideration of Rs. 1,000 was, made up 
not in cash, but by exchange of some other property. This did not 
contravene section 92 of the Evidence Act. It did not vary or 
alter the terms of the contract. It only showed the mode how ` 
the consideration was made up and relied on 

Sah Lalchand v. Indarjit, [1900] I. L. R., 22 AIL, 370, P. C. 

Ram Bakhsh v. Durjan, [1887] I. L. R., 9 All , 392. 

Hukumchand v. Hera Lal, [1876] I. L. R., 3 Bom., 159. 

Vasudeva v. Narasamma, [1882] I. L. R., 5 Mad., 6. 

O'Conor, with Abdul Majid, contended that allowing extrinsic 
‘evidence to be adduced would be to vary the terms of the 
contract. 

The judgment of the Court was delivered by, 

STANLEY, C. J.—The facts out of which this appeal has arisen 
are shortly as follows:—Two sisters, namely, Hayat-un-nissa 
and Kutub-un-nissa, the daughters of one Nasir-ud-din, inherited 
from their father shares in two villages, named Rasulabad and 
Ahmadpur Pawan. Thetwo sisters, it is alleged on behalf of 
the appellants, entered into an agreement, really for the ex- 
change of their shares in the two villages. Musammat Hayat- 
un-nissa, it is said, lived in Rasulabad, whilst Kutub-un-nissa 
lived in Ahmadpur Pawan, and the arrangement was that they 
should give up their rights toeach other in the villages in 
which they did not live, so that each should have as large a 
share in the village in which she lived as possible. Accordingly 
it is said that two conveyances were executed of even date, 
one of the share of Hayat-un-nissa to her sister, Kutub-un-nissa, 
and the other of the share of Kutub-un-nissa to Maktub-un-nissa, 
the grand-daughter of Hayat-un-nissa, at Hayat-un-nissa’s request. 
Two conveyances were accordingly prepared, dated the llth of 
November, 1903, and in the one whichis’ the subject of 
dispute, Hayat-un-nissa conveyed to her sister her share 
in the village of Ahmadpur Pawan. In the document the consi- 
sideration for the conveyance is stated to be a sum of Rs, 1,000, 
which in the conveyance is represented to have been paid at the 
date of the conveyance, and the. receipt of paymet¥ to have been 
acknowledged before the registering officer. Such,however, was 
not the fact. The defendants-appellants in the lower, appellate 
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Court admitted that’the consideration of Rs. 1,000 mentioned in 
the disputed sale-deed never passed. They tendered evidence to 
show that the sum mentioned in the deed was treated as the 
. value of the share of the property which was conveyed by Kutub- 
un-nissa to Maktub-un-nissa, and that in fact the real consideration 
was the property given in exchange and not a sum of Rs. 1,000 
in cash. Rs. 1,000 was for the purpose of the exchange treated ag 
the value of the respective properties. Several other questions 
were raised in the Courts below which are not before us. The 
lower appellate Court refused to entertain the evidence, which the 
appellant here sought to adduce, on the ground that it was not 
open to them in view of section 92 of the Evidence Act to give evi- 
dence of a consideration different form the consideration mentioned 
in the deed ; that in fact the appellants asked the Court to admit 
evidence for the purpose of contradicting and varying the terms 
of a written contract. The learned District Judge also acceded 
to this view and dismissed the appeal, holding that no proof 
of the payment of consideration other than that stated in the 
deed could be given, and that therefore the deed must be treated 
as having been made without consideration. We are unable to 
agree with the learned District Judge in the view which he took 
upon this question. It appears to be well-settled law that evi- 
dence is admissible to show that the consideration mentioned in 
a deed as having been paid never passed, and also to show that 
the consideration specified in a deed was satisfied in a different 
way from that mentioned in the document ‘itself. This was so 
decided in the case of Indar Jit v. Lalchand ('). There our 
brothers Bangsrsr and AIKMAN held that section 92 of the Indian 
Evidence Act, will not debar a party to a contract in writing 
from showing, notwithstanding the recitals in the deed, that the 
consideration specified in the deed was not in fact paid as therein 
recited but was agreed to be paid in a different manner. From 
that decision’ an appeal was preferred to the Judicial Committee, 
who upheld the decision of ow learned brothers and in the course 


of their judgment, which was delivered by the late Lord Davey, : 


observed :—“ Their ‘Lordships, agreeing with the High Court, 
regard it as settled law that, notwithstanding an admission in a 
sale-deed that the consideration has been received, it is open to 
the vendor to prove that no consideration has been actually paid. 
If it was not so, facilities would be afforded for the grossest frauds. 
The Evidence fe does not say that ng statement of fact in a 


written statement may be contradicted by oral evidence, but that 
. (1) [1895] L L. R., 18 AIL, 168. 
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the terms of the contract may not be varied, efcelera. The contract 
was to sell for Rs. 30,000 which was erroneously stated to have 
been paid, and it was competent for the respondent without 
infringing any provisions of the Act to prove a collateral agree- 
ment that the purchase money should remain in the appellant’s 
hands for the purposes and subject to the conditions stated by 


„the respondent.” The principle which their Lordships laid down 


in this case appears to us to apply to the case before us. The 
parties, it is said, agreed to an exchange of two properties of © 
apparently equal value, the value of each being estimated at 
Rs. 1,000. Instead of the payment of the consideration mentioned 
in the document being made property of equal value was convey- 
ed to the transferor. If it had been necessary in this case that 
the actual cash should have passed, then the parties would have 
had to go through the idle form of paying and receiving back 
Rs. 1,000. The evidence which the appellant songht to adduce 
in this case was as to tle method in which the purchase money was. 
satisfied. This under the rulings was clearly admissible. We 
therefore allow the appeal, set aside the decree of the Jower 
appellate Court, and inasmuch as that decree was passed upon a 
finding on a preliminary point, and we have reversed the decision 
upon. this point, we remand the appeal under the provisions of 
section 562 of the Code of Civil Procedure to that Court with 
directions that it be readinitted under its original number in the 
file of pending appeals and be disposed of on the merits, aud we 
direct that the Judge do receive and consider the evidence which 
may be tendered as regards the payment, or mode of payment of 
the consideration. Costs here and hitherto will abide the event, 
including fees in this Court on the higher scale. 
B. 0. M. Appeal ETAO DO TI remanded, 
l (2) [1900] I. L. B., 22 All, 370. 
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ABDUL RAHMAN anv OTHERS . 
versus ` : 
BHAWAN DAS.* 
Basement—privacy—apertures—house overlooked from other open 
spaces of the same—effect of. 

Where the defendant opened certain apertures towards the plaintifis’ 
house which was aleady overlooked by the defendant’s house in several 
places, held that there was a substantial and material invasion of the 
right of privacy. The apertures would permit a person to look on 
without being observed which could be guarded against from an open 
surface. Gokul Parsad v. Radho, I. L. R., 10 AlL, 358, distinguished. 

' Szconp APPEAL against the decree of E. A. Kendall, Esq., 
Additional Judge of Meerut, confirming a decree of Babu Behari 
Lal Merh, Munsif. 

Suit for injunction. 

The Courts belaw dismissed the suit. 

Plaintiffs appealed. l oe 

Tej Bahadur Sapru, for appellants. 

Sarat Chandra Chaudhari (for J. N. Chaudri), for respon- 
dents. 

The following judgment was delivered by 
. Kyox, J.—The plaintiffs and the defendant in this case are 
inhabitants of houses, which le opposite, the one to the other. 
The defendant-respondent has recently purchased the house 
which was confined to one storey. He has begun to add to that 
house by constructing.a second storey, and in the wall of the 
second storey, which overlooks the plaintifs zenana, he has 
pierced a door and two windows. The plaintiffs alleging that 
by this act the defendant has invaded the right of privacy of 
the pardahnashin ladies of their house, have brought this suit, 
praying that the defendant may, by a perpetual injunction, be 
‘restrained from opening towgrds the house of the plaintiffs any 
door or window ïn the northern wall of the upper storey of his 
house, and that a certain door frame, which he has already put 
up, may be removed. The defence is to the effect that before 
the defendant began tp build, the plaintift’s zenana was over- 
looked by the roof of the defendant’s house, and that whatever 
right of privafy may exist in favour af the plaintiffs, is a right 
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which has not been subtantially and materially'interfered with by 
the action of the defendant. lf the defendant’s action has in any 
way affected the plaintif’s right of privacy, it has virtually 
increased and not diminished that privacy. Both- the Courts 
below have accepted this defence and held that it has not been 
proved that the defendant has intruded upon the privacy 
of the plaintiffs, but, on the other hand, has shut up all pros- 
pect except so much as may be seen from the places where 
the door and the windows have been opened. The plaintiffs, 
having lost their suit in both the Courts below, appeal to this 
Court and take the plea that the construction of the walls and 
doors makes the appellants’ position worse, inasmuch as there is 
a greater apprehension now of the respondent using his second 


. storey to the prejudice of the appellants’ right of privacy. 


In support of this plea the case of Gokal Prasad v. Radho(') 
has been put forward. Particular stress has been laid upon the 
judgment of the learned Chief Justice, Sir Joun Epes. That 
portion is to be found at page 387 where a similar contention 


_ was raised to the effect that as the other portion of the house and 


part of the court-yard were overlooked from the houses of other 
people, there could be no substantial interference with any 
privacy of the plaintifs house. The learned Vakil for the 
respondent also takes his stand upon the same judgment aud 
points out that the learned Chief Justice held that every case of 
this kind must be governed-by its particular facts. The primary 
question will be, does the privacy in fact and substantially exist 
and has it been and is it in fact enjoyed? If it is found that it 
did substantially exist and was enjoyed, the next question would 
be,—was that privacy substantially or materially interfered 
with by acts done by the defendant, without the consent or 
acquiescence of the person seeking relief against those acts? It 
is now admitted by both sides that in the town of Meerut-where 
those houses are situate there is a local custom in favour of privacy, 
and all that I have to consider is, whether that privacy has been 
subsiantially or materially interfeyed with. „ât first sight it 
would seem that it had not been, but on giving the case my full 
consideration, I am inclined tothe view that from an Indian 
point of view there isa great deal to be said in favour of the 
right of privacy being more substantially and materially invaded 
by apertures, which would permit a person to look on with- 
out being observed than jy the existence of an \ppen surface 


where the presence of a looker-on would at once be conspicuous 
(1) [1888] I. L. R., 10 AIL, 358. fi 
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and could easily Ye guarded against. Viewed in this light, the ` Owm. 
acts of the defendant are clearly a substantiAl and material inva- 1907. 


siun of the right of the privacy of the plaintiffs. I decree the cael 
appeal, set aside the decree of both the Courts below, and decree 422™ napa 
the plaintifs claim with costs in all the Courts. Buawan Das. 
Appeal decreed. Knoz, J. 
. LACHMAN SINGH AND OTHERS 
versus Cryin. 
MADSUDAN. * 1907. 
Redemption—Mortgage—second suit—illegal order for foreclosure ee 
in the former suit—second suit not maintainable, April 17. 
The proper order for a mortgagee, in a suit for redemption, if the right EE 
of redemption is to be extinguished, is an order for sale. When this is Pratar, G a 


not done but an order is passed that if the property is not redeemed, the aa 
right to redeem will be foreclosed, and no exception is taken to it 
and itis allowed to become final, a second suit for redemption is not 
maintainable, although the order in the mes gait be an order not in 
* accordance with law. 
SECOND APPEAL from the decree of H. J. Bell, Esq., District 
Judge of Aligarh, confirming the decree of M. Muhammad Shafi, 
Subordinate Judge. 


Suit for redemption of a usufructuary mortgage of the 28th . 
July, 1887. On the 20th May, 1901, the mortgagors obtained a 
decree for redemption of this property subject to the payment 
by them of Rs. 2,555 within three months. The decree directed 
that if the money were not paid, plaintiff's right to redeem shall 
be extinguished. The amount was paid in Court. On appeal 
the amount was raised to Rs. 3,160-10-0 to be paid within three 
months. The mortgagors failed to deposit the amount and 
withdrew the amount that they had deposited in the first Court, 
aud the defendant-respondent was put back in possession ’of the 
property on an application by the mortgagee that the mortgagors 
had failed to pay the amount ordered by the Judge. The pre- 
sent suit was instituted on 16th February, 1905, for redemption. 
The defence was that the suit was barred, and that the relations 
of mortgagor and mortgagee ceased to exist by the decree in 
the first suit. Both the Lower Courts dismissed the suit. 

Plaintiff appealed. * 

Tej Bahadur Sapru, for the appellant, contended that the 
decree in thé first suit extinguishing plaintiff's right to redeem 
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was @ wrong one. The proper decree ought to have been a 
decree for sale of ‘the property. Several suits for redemption 
could be maintained. He relied on. 

Sita Ram v. Madholal, [1901] 1. L. R., 24 All, 44, 

B. P. O'Conor (with Durga Caran Banerji), for the respon- 
dents, contended that plaintiff should have appealed from the 
decree in the first suit. Rightly or wrongly the decree extin- 
guishing plaintiff's right to redeem was passed and had become 
final. The suit could not be maintained. s 

The judgment of the Court was delivered by 

Sraytey, ©. J.—This appeal arises out of a suit for redemption 
of a usufructuary mortgage of the 28th of July, 1887. Both the 
lower Courts dismissed the plaintiffs’ claim. The mortgagors 
were Musammat Parbati and Musammat Khem Kuar, and the 
mortgagee is the defendant-respondent, Madsudan. On the 20th 
of May, 1901, the mortgagors obtained a decree for redemption 
of the mortgaged property, subject to the payment within three 
months of a sum of Rs. 2,555. The decree directed that if 
the amqunt found to be due was not paid within the time 
prescribed, the plaintiffs’ right of redemption would be extin- 
guished. The amount due was paid within the three months, 
and the possession of the property was restored to the mortgagors ; 
but on appeal the decree of Cowt below was modified, it being 
found that a sum of Rs. 8,160-10-0 and not merely Rs. 2,555 
were due on foot of the mortgage. This sum was ordered to 
be paid on or before the 45th of March, 1902, and in all 
other respects the decree of the 20th of May, 1901, was up- 
held. The mortgagors failed to pay the amount so directed 
to be paid and did not obtain any extension of time for payment. 
In consequence of this the mortgagees applied for and obtained 
an order for recovery of possession of the mortgages! property. 
The sum of Rs. 2,555, which had been deposited in Court, was 
withdrawn by the mortgagors. The suit out of which the appeal 
has arisen was then brought on the 10th of February, 1905, for 
redemption. It is met by the plow that it ise ,* maintainable, 
in view of the fact, that by the decree of the 2: of May, 1901, 
as also of the later decree affirming it, the right of redemption 
became extinguished on the expiration of the time allowed for 
payment of the mortgage debt and failwre by the plaintiffs to 
redeem before that time. Both the lower Courts yielded to this 
plea, and we think rightly sò. We are satisfied iÑview of the 
provisions of sections 92 and 93 of the Transfer of Property Act 


VOL. IV.] HIGH COURT. ` 


that the Court ought not to have passed an order declaring that 
the plaintiffs’ right to redeem should be extinguished if the 
mortgage debt was not satisfied within the period fixed by the 
decree. It is manifest from section 92 that such an order can 
only be passed in the case of mortgages other than simple or 
usufructuary mortgages. The mortgage here was usufructuary. 
Section 93 provides that the defendant in a suit for redemption, 
in case the plaintiff has failed to pay the amount ordered to 
be paid, may apply to the Court for foreclosure of the mortgagor’s 
right to redeem, in all cases other than the case of simple or 
usufructuary mortgages and unless the mortgage is by conditional 
sale of an order that the mortgaged property be sold. The last 
paragraph but one of the section provides that on the passing 
of any order under the section, the plaintiffs’ right to redeem 
and the security shall both be extinguished. It is clear, we 
think, from the language of this section that in the case of an 
usufructuary mortgage the proper and necessary order for a 
mortgagor to obtain, if the right of redemption is to Le extin- 
guished, is an order for sale. Such an order the mortgagees 
in this case did not obtain. There was, however, in the decree 
of the 20th of May, 1901, a direction that in default of payment of 
the. mortgage debt within the time therein specified, the mor tga- 
gors’ right to redeem would be extinguished. To this order 
no exception was taken by the mortgagors. They acquiesced 
in the decree, and the decree has now become final. In view of 
this we must hold that the plaintiffs were not entitled to succeed 
in a second suit for redemption, even though the order passed 
in the former suit was not in accordance with law. We are 
supported in this view by the judgments of our brothers, BANERJI 
and AIKMAN in the case of Sita Ram v. Madho Lal (°). The 
case may be a hard one on the plaintiffs, but they have themselves 
to blame in not taking exception to the form of the decree passed 
in the former suit. 

We dismiss the appeal with costs, including: ees in this Court 
on the higher scale, ` 


B. 0. M. Dua dismissed. 
(1) [1901] I. E.R, 24 Al., 44. 
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NAJUM-UD-DIN AHMAD 
versus 
ALBERT PUECH.* 
Code of Civil Procedure (Act XIV of 1884), section 522—appeal—time for 

setting aside an award not expired—decree passed—ihethgr final. 

When a decree was passed in accordance with an award before time 
for taking objections to the validity of the award had expired, held that 
an appeal Jay against the decree. Before passing such a decree it is 
necessary for a Court to stay its hands until the time for making an 
application to set aside the award had expired. Ibrahim Ali v. Mohsin 
Ali, I. L. R., 19 Al, 422; Maharaja Joy Mungal Singh v. Mohan Ram, 
23 W. R., 429, referred to. 

Srconp APPEAL against the decree of Munshi Muhammad Ali 
Khan, Additional District Judge of Meerut, confirming a decree 
of H. David, Esq., Subordinate Judge. 

Suit for accounts. 

Sundar Lal, for the appellant. 

B. E. O’Conor (with him Gokul Prasad), for the respondent. 


The judgment of the Court was delivered by 

Srantey, C. J.—This is an appeal by a defendant against a 
decree passed upon an award and is based on the contention that 
the Courts below had no jurisdiction to consider the award and 
give judgment in accordance with it until the period for applying 
to set aside the award prescribed by article 158 of Schedule II 
to the Limitation Act, coupled with section 12 of the same Act, 
had expired. The suit was for an account of partnership dealings 
and was referred to arbitration on the 20th of June, 1905. On 
the 14th of November, 1905, an award was made; and the 25th 
of November was fixed for the disposal of the case, of which 
fact both parties were informed on the 14th of November. The 
defendant-appellant applied for,a copy of the award on the 28rd. 
of November, but had not obtained the copy When the case came 
on for disposal on the 25th. He applied for an adjournment of 
the hearing, but his application was refused, and despite the 
provisions of section 522 of the Pode of Civil Procedure which 
enables the Court to pass a decree npon the award only if no 
application has been made to set it aside, and the time for 
making such application has expired, the Court of first instance 

a9, A. No. 108 of 1906, ` 
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passed a decree in fhe terms of the award. It is settled by the 
decision of a Full Bench of this Court in the case of Ibrahim Ali 
aV- Mohsin Ali('), that an appeal will lie in a case where an 
application to set aside an award on the ground of misconduct 
of the arbitrator, was made,and the Court passed its decree 
without considering the application, or where the Court has not 
allowed sufficient time to the parties to file objections to the 
award. This ruling followed an earlier ruling of the Privy 
Council ux the case of Maharajah Joy Mungul Singh Bahadur v. 
Mohan Ram Marwaree(*), and other cases of a similar nature. 
In that case the Calcutta High Court had set aside a decree 
passed upon an award on the ground, the first being that the 
Judge had proceeded irregularly inasmuch as he had passed 
his decree without allowing the parties the 10 days for filing 
objections to the award, which the Code of Civil Procedure 
allowed them to do. The other was.that the award was altogether 
informal. Their Lordships of the Privy Council expressed their 
approval of the decision of the High Court in setting aside the dec- 
ree on these grounds. It is unnecessary to refer to other decisions 
of like nature. When a decree bas been regularly passed ‘upon 
an award under the provisons of section 522, uo appeal lies 
from the decree except in so far as the decree is in excess of or 
not in accordance with the award. But before such a decree 
can be passed, it is necessary for the Court to stay its hand until 
the time for making an application to set aside the award has 
expired. The Court is not to pass a decree upon an award until 
the time within which an application to set it aside has expired. 
Now the time allowed by article 158 for an application to set 
aside an award is 10 days from the time when the award is 
submitted to the Court, but by section 12 of the Limitation Act 
in computing the period of limitation for such application, the 
time requisite for obtaining a copy of the award is to be excluded. 
It is clear, therefore, in the present case, that the time within 
which the defendant-appellant could have applied to have the 
award set aside, had not expired when the decree was passed. 
The decree was, therefore, premature, and consequently, notwith- 
standing the provision in section 522 that no appeal shall lie 
when a decree is in accordance with and not in excess of an 
award, the decree not being a legal decree, it is open to the 
party aggrieved by the action of the Court to maintain an appeal. 
We, therefore, altow the appeal, set aside the decree of both the 


(1) [1804] I. L. R., 18 All, 422. 
. (2) [1875] 23 W. R., 429. 
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Civiu. lower Courts and remand the suit to the Court of first instance, 
1907. through the lower appellate Court, with directions that it be 
—— reinstated on the file of pending suits and be disposed of on the 


Tae merits, an opportunity being given to the defendant-appellant, 
v. if so advised, to apply to have the award set aside. We think 

Alpert Puron. that under all the circumstances the costs here.and hitherto, 

Stanley, C. J. Should abide the event. We order accordingly. These costs 
oe will include fees in this Court on the higher scale. 


Appeat decreed. 
Civin. BADAM AND OTHERS 
1907. f VETEUS 
April 18. GANGA DEI.” 


Bian: J Landlord and tenant- right of the landlord to the trees standing on the holding. 
RDS, J. ' 
= Held, that the landlord is not entitled to enter on the land let to 


tenants to fell, carry and sell trees standing on the Jand during the con- 
tinuance of the tenancy. Held further, that when'a tenant prevents the 
slgndiord from felling trees, the latter is not entitled to an injunction 
restraining the tenant from interfering with the action of the landlord. 
' Deokinandan v. Dhian Singh, I. L. R., & All, 467, approved. 
Rutunjee v. Bduljee, 11 M. I. A., 295, 
Kausallia v. Gulab Kuar, I. L. R., 21 All., 297, distinguished. 

APPEAL from the decroe of Austin Kendall, Esq., Additional 
Judge of Meerut, confirming the decree of Babu Ramchander 
Chaudhri, Additional Munsif of Meerut. 

The plaintiff brought the suit for an injunction, restraining 
the defendants from preventing the plaintiff in feling and 
removing trees standing on the holding of the defendants and 
for declaration of her right to them as landlord and proprietor. 
Both the Courts below decreed the claim. 


The defendants appealed. 
R. Maleomson, for the appellants. Assuming for the sake of 
argument that the plaintiff is the proprietor of the trees, she 
cannot deprive the tenants of thgir right to the shade of the trees 
and their fallen timber by removing them. * 
Sheikh Abdul Rohoman v. Dataram Bushee, W. R., Vol. 1864, p. 387. 
Deokinandan v. Dhian Singh, [1886] I L. R., 8 AI, 467. 
Nathu v. Kamla Kuar, [1891] I. L. R., 13 All, 571. 
Mohan Lal Sandal (for Durga Chart Banerji), for respondents. 
When the right of the landlord to the treey is admitted, it 
follows as incident to the proprietorship of the land, that the 
i £8. A. 634 of 1905. ° 
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landlord is entitled’ to cut and sell the trees standing on the 
holding. 
Rutonjes v. Eduljee, [1867] 11 M. L A., 295. 
Kausallia v. Gulab Kuar, [1899] I. L. R., 21 All, 207. 

; The following judgment was delivered by 

Rrofarps, J.—So far as the present appeal is concerned the 
only claim I have to deal with is the claim of Ganga Dei to an 
injunction to restrain the defendants from interfering with her 
cutting dwn and removing certain trees growing on the holdings 
of the defendants. Both sides have expressly stated that this 
is the only question in the present appeal. Ganga Dei is 
the zemindar. The defendants ave tenants, either occupancy 
. or non-occupany. The plaintiff has given no special evidence 
from which existence of a custom or contract enabling her to 
enter the holdings and cut down and remove the trees can be 
inferred. On the other hand, the defendants have failed to 
establish any proprietary right in the trees. The learned advocate 
for the defendants has argued the case on theiy behalf on tbe 
basis that admitting the property in the trees to belong,to the 
plaintiff, and admitting that the defendants have no right to 
cut down and remove the timber, nevertheless the plaintiff 
has not, during the continuance. of the tenancy, any right to 
enter and cut down the trees. There is no evidence that the trees 
were planted by the tenants or that they are fruit bearing trees. 
Mr. Malcomson states on his instructions that in the case of one 
of the tenants the trees shelter his well. He gives this as 
illustrating that even in an agricultural holding a tenant may 
have strong interest in the maintenance of growing ‘trees. He 
cites in support of his contention the case of Deoki Nandan v. 
Dhian Singh('). In that case the plaintiff sued to recover 
possession of certain zemindari property. The defendant was 
in possession of certain plots, part of the land, the subject matter 
of the suit, as ex-proprietary tenant. On tliese plots there were 
certain fruit and other trees, and it was held by Srraiaur and 
Maunmoop, JJ., that the defendast was entitled to the trees on the 
land. It is not quite clear whether the learned Judges intended 
to decide that the defendant (the tenant) could cut down, sell 
or remove the trees, but it is quite clear that the learned Judges 
_were of opinion that the zemindar had no right to cut trees 
during the continuance of the tenancy, and it is not necessary 
for the purposes of the present appeal fol me to decide anything 
more than that the plaintiff is not entitled to cut, sell or remove 

° (1) [1886] L L. R., 8 AIL, 467. J 
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the trees growing on the holdings of the defendants. The only 
decision cited on the other side is the case of Kausilia and 
others v. Gulab Kunwar(*). In that case Sir ARTHUR STRACHEY 
Chief Justice, and Kyox, J., held that the property in the trees 
growing on a tenant’s holding is by the general law vested in 
the zemindar, and that in the absence of special custom the 
-tenant is not entitled to cut down trees. This case does not 
decide that in the absence of custom or contract the zemindar 
will have right to cut and sell the trees growing orf tenant’s 
holding during the continuance of the tenancy. The case of 
Ruttonji Hduljt Shet, v. The Collector of T’anna(*) was also refer- 
red to. That was a case in which a lessee from the Government 
sought damages against Government for preventing him from 
cutting forest trees for sale. The passage relied on is at page 
313 of the report and is in the following words :—“ At the time, 
then, that this lease was made, the whole of the land and all 
the rights connected with the land subject to such claims as 
third parties might have upon it belonged to the Government. 
The, trees upon the land were part of the land, and the right to 
cut (own and sell those trees was incident to the proprietor- 
ship of the land.” This again is no authority that the landlord 
is always entitled after he has made a letting to cut down trees, 
even though property in trees still remains in him. Mr. Justice 
Manoop in his judgment in the first case referred to was deal- 
ing with an ex-proprietary tenant, but the nature of the interest of 
an ex-proprietary tenant differs only from the nature of the interest 
of an occupancy tenant by reason of the fact that an ex-proprie- 
tary tenant is entitled to occupy the land at a lower rate. The 
principle of the judgment seems also to apply to the case of a 
tenant, who is either an occupancy tenant or an ex-proprietary 
tenant. But, of course, the zemindar in the case of a tenant, who 
has no such “ occupancy rights,” will probably be able to carry 
out his wish with regard to the timber by bringing the tenancy 
to an end. I leave the decree appealed for undisturbed as 
regard the trees actually cut. I allow the appeal, set aside the 
decrees of both the Courts bolow so far as it grants an injunc- 
tion to the plaintiff, restraining the defendants from offering 
obstruction to the plaintiff in cutting down, removing and 
selling the trees (other than the tree; actually cut). I do not 
intend and do not decide that the defendants have any right 
in the trees save the right to insist that during the continuance 
(2) [1899] I. L. R., 21 All, 297. 
. (8) [1867] 11 M. I. A. 295. ° 
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of the tenancy’they shall not be cut down and removed by Orie 
the plaintiff. The defendants will have their costs in all Courts. 1907. 
—— 
M. L 8. Appeal allowed. eae 
SS v. 
Ganoa Det. 
. FULL BENCH. —— 
. : Richards, J. 
— BEHARI LAL ‘ 
‘ VETEUS 
: CHUNNI LAL.* Ovin, 
Award—Misconduct of arbitrator—Decree in accordance with award 1907. 
—Appeal—Civil Procedure Code (Act XIV of 1882), sections 521, April E 
522. prù 5. 


Where an award is actually prepared and filed in Court by the Sranuey, C. J. 
arbitrator—an award which he intended should be acted upon and should Patha J 
form the basis of a decree—and the Court, finding no misconduct proved, : state 
passes a decree in accordance with and not in excess of the terms of the 
award, no appeal lies against the decree. 

a Per Rionarps, J.—The Legislature intended that where parties of their 

‘own free will submit their differences to arbitration, they should have the 

opportunity of attacking the award provided by section 521 and pq other 

opportunity. They must be taken to have notice of the provisions of the 

Code and cannot complain if in occasional cases a decree follows a 
doubtful or even a bad award. ` 

Ghulam Khan v. Muhammad Hassan, I. L. R., 29 Cal, 167, P. C. 
followed. Sham Lal v. Misri Kunwar, (infra p. 458) explained. 

Fiasr APPEAL FROM ORDER of Babu Khettra Mohan Ghose, 
Additional District Judge, Aligarh, reversing the decree of Babu 


Kameshar Nath, Munsif of Kasganj. 


Suit for a perpetual injunction. Dispute about a xia of 
easement. l ; 

Parties referred the suit to arbitration. Arbitrator made an 
award to which plaintiff took objections. Munsif overruled the 
objections ahd passed a decree in accordance with the terms 
of the award. On appeal the Additional Judge found that the 
arbitrator had neglected his duties and responsibilities, inasmuch 
as the points in issue could, not be decided without taking 
evidence, and the*aTbitrator had made his award without taking 
any evidence on behalf of the parties. He therefore held the 
award to be bad in law, accepted the appeal, and remanded the 
cause to the Court below for digposal on the merits. 

Defendant appealed. The appeal came up for hearing before 
Knox and Rionarps, JJ. Their Lordships referred the case to 


a Full Bench. 
° °F. A. F. O. No. 75 of 1908. 
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Own | The following are the onDERS OF REFERENOE :— 
1907. - Knox, J.—This appeal is brought from an order passed under section 562 of 
noses the Code of Civil Procedure: The matter in dispute between the parties had 


Bynari Lat been at their request referred to arbitration by the Court which was trying the 
v _ Suit. The arbitrator appointed by the Court returned an award, and to the award 
Onus Lat, so returned objection was taken by the plaintiff in the suit under section 521 of 
Rnoz, J. the Code of Civil Procedure. ‘He set out in his objection certain facts, and 
— upon those facts charged the arbitrator with misconduct. The learned Munsif 
before whom the award was, considered the award and the objection and came 
to this conclusion :—“ No misconduct has been shown, and the objectton is only 
frivolous and vexatious.” The plaintiff then went in appeal, and the appeal 
was heard by the Additional District Judge of Aligarh. He considered afresh 
the alleged misconduct and found that the circumstances of the case sufficiently 
warranted misconduct on the part of the arbitrator as explained in the case of 
Ganga Sahai v. Lekhraj Singh(*). He held that the award was in his opinion 
bad inlaw; set aside the decree which had been given upon the award, and 
remanded the case under section 562 of the Code of Civil Procedure. It has 
nowhere been suggested, and indeed it cannot be suggested, that the decree 

which the Munsif gave was in excess of or not in accordance with the award. 
Before us it is contended that the lower appellate Court had no jurisdiction 
to hear the appeal which was presented to it, and, but for a decision to which 
T shall presently refer, I should have held that both by Statute and by a Fall 
Bench ruling of this Court the matter was concluded and that no appeal did lie. 
Tt is contended fcr the respondent that the provisions of section 522 are not 
exhaustive and that under section 540 an appeal does lie from the decree. 
Now section 540 rans as follows :—“ Unless when otherwise. expressly provided 
+ by this Code or by any other law for the time being in force, an appeal shall 
lie from the decrees, or from any part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorized to hear appeals from the decisions 
of those Courts.” It seems, to me, especially bearing in mind that the right of 
appeal is a right created by Statute and does not lie where the Statute does not 
make provision for it, that section 522 is one of the exceptions to which section 
540 refers when it says that “ unless when otherwise expressly provided by this 
Code, ete.” There is further a Full Bench Ruling of this Court—Ibrahim Ali 
v. Mohsin Ali(*). and there is the Privy Oouncil judgment in Ghulam Khan v. 
Muhammad Hassan(*). ‘In this last named case the same conjention that sec- 
sion 522 was not exhaustive was raised, and in spite of it their Lordships of 
the Privy Council held that they would be doing violence to the plain langu- 
age and the obvious intention of the Code, if they were to hold that an appeal 
lies from a decree pronounced under section 522, except in so far as the decree 
may be in excess of or not in accordahce with the eward. The principle of 
finality which finds expression in the Code is quite in accordance with the 
tendency of modern decision in this country. The time has long gone by since 
the Courts of this country showed any disposition to sit asa Court of Appeal 
on awards in respect of matters of fact. , See Adams v. Great North of Scotland 

Railway Company.”(4) 





} [1887] L L. R, 9 AIL, 253. 
) [896] I L. R., 18 AD., 422. 
(3) [1901] I L. R., 29 Cal, 167. 
(4) [1801] L. R., A. O., 31, . 
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The learned vakil forthe respondent, however, called our attention to a very 
recent case—Sham Lal v. ifisri Kumoar(*). The decision is one entitled to our 
most careful consideration, but, with the utmost respect to the learned Judges 
who decided it, I find it impossible to distinguish that case from the present, 
and, in view of the cireumstances already set out, to follow it. So far as I can 
see, the ruling of their Lordships of the Privy Council reported in I. L. R., 29 
Cal, 167, was not cited. In Sham Lal v. Misri: Kunwar, the objection of 
misconduct was taken in the Court to which the award was returned, and 
the Court overraled it in the following words :—“I hold that the arbitrator 
did hold peetings and make inquiry and did make the award.” This was a 
finding by the Court in spite of the arbitrator himself having said that 
the award submitted by him was a bogus award. Asso much stress is laid 
upon this case, I think it better to refer this case to a Full Bench in 
order that the point that arises, viz., whether, when an objection of mis- 
conduct to an award has been heard and decided by the Court to which 
an award was returned, and the objection has been overruled, and the 
decree which followed upon the award is not, in excess of and is in accordance 
with the award, an appeal still lies upon any point, or whether that decree is 
not as regards appeal absolute and final. 


. Riowaros, J.—This is an appeal from a decree made on an award. It is 
not alleged that the decree’is in excess of or not in accordance with the award. 
The defendant contends that under the provisions of section 522 of the Code 
of Civil Procedure no appeal lay to the lower appellate Court. Settion 506 
of the Code provides that the parties may refer any matter in difference 
between them in suit to arbitration. Due care is taken that the matters shall 
only ‘be referred to arbitration when the parties make the application in person 
or through their pleaders, who must be specially authorized in writing to do 
so. Parties are not bound to refer their differences to arbitration. They do 
go entirely of their own motion and of their own accord. Section 521 provides 
that no award made after matters have been referred shall be set aside ‘except 
on certain grounds which are specified in’ the section. Section 522 provides 
that if no application is made ta set aside the award, or if the Court after 
hearing an application to set aside the award has refused to do so, the Court 
shell proceed to give judgment according to the award. The section then 
continues :—“ Upon the judgment so given a decree shall follow * >è ù 

No appeal shall lie from such decree except in so far as the decree is in excess 
‘of or not in afcordance with the award.” It seems ‘to me very clear that 
the Legislature intended that where parties of their own free will submit 
their differences to arbitration, they should have the opportunity of attacking 
the award provided by section 521 and no other opportunity. Parties who 
‘submit their differences to arbitratiog must be taken to have notice of the 
provisions of the Code. They cannot complain if in occasional cases a decree 
follows a doubtful or even a bad award. This seems to me tobe the view that 
was taken of the section by the’ Privy Council in the case referred to by my 
learned colleague. The attention of the Court when deciding the First Appeal 


No. 98 of 1905 does not appear to hate been called to the case of Ghulam Khan > 


v. Muhammad Hassan(’). 
The case was then heard by a Full Beach, consisting of STANLEY, 
C. J., Kxox and Rionarps, JJ. 


(5) “F. A. No. 98 of 1905, (0) [1901] L L. Ba 29 Oal., 167, 
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Givin. Gulzari Lal, for the appellant, submitted that the Court of first 
1907. instance having overruled the objections taken tothe award and 
— made a decree in accordance therewith, the lower appellate Court , 


J 


Benam Lat had no jurisdiction to touch that decree even if the award "were 


v. 
Cnonxi Lar. void. 
— Ghulam Khan v. Muhammad Hassan, [1901] I. L. R., 29 Cal., 167, P. ©. 


But here the award was not void, it was impeached only on the 
pound of misconduct, and the deson of the first Court upon 
this question was final. 

Ibrahim Ali v. Mohsin. Ali, [1896] I. L. R., 18 AlL, 422, 429, F. B. 

S. C. Banerji, for the respondent, submitted that an appeal 
would lie from a decree purporting to be passed in accordance 
with a so-called award where there was no award in law. Section 
522, Civil Procedure Code, pre-supposes a valid and legal award. 
This was the established doctrine of all the Indian Courts before 
the Privy Council judgment in Ghulam Khan’s case was delivered, 
and that had not in any way altered the law. Here the award 
was bad in law, for “the refusal to receive proof where proof is 


necessary is fatal to the award.” 
Russel on Arbitration and Award, ed. 9., p. 143. 
Anonymous, 2 Chitt. Rep., 44 (cited in above.) 


The case of Sham Lal v. Misri Kunwar® was in point, for 








kd F. A. No. 98 of 1905. 
Shom Lal and another v. Alisri Kunwar. 


SranLsy, C. J., and Burxirr, J.—This appeal and the connected appeal 

No. 99 of 1905, arise out of suits instituted by the plaintiff, Musammat Misri 

- ` Kunwar, for a determination of her rights as to certain property. In the plaint 
she claimed a declaration that she was in possession of the property in dispute 
under a partition, bat that if the Court found that she was out of possession 
then that possession might be awarded to her. In the progress of the litiga- 
tion the parties agreed to refer their disputes to the arbitration of one Moti 
Ram, who is connected with the parties. On or about the 6th of January, 1905, 
the Court received what purports to be an award. Notification of the award ` 
was given to the parties, whereupon the defendant, Sham Lal, filed an objection 
to the alleged award, stating in his objection that the arbitrator did not inves- 
tigate the subject matter of the arbitration ; that he did not record any award, 
but repeatedly asked him (the objector) to have the matter in dispute compro- 
mised, and refused to decide the case as arbitrator. He prayed that the award 
might be set aside. ‘Ihe Court, however, did not enterfAin the objection, but 
passed a decree upon the award, holding that it was a valid and binding award. 
The appellants now appeal from this decree and allege that there was in fact 
no legal award made by the arbitrator, and that the arbitrator was guilty of 
such misconduct as justified them in applying to the Court to have the award 
set aside. 

The arbitrator was examined, and he beure out fully the allegations of the 
appellants. It appears from his deposition that he was desirous that the parties 
should amicably settle their differences, and in order to compel them to do so 
he prepared two awards, one favourable to the plaintiff and the other favour- 
able to the defendanta, and that having these awards ready he used them to 
coerce the. parties into a compromise. In this evidence he says : :*—“ I did not 
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there the objection’taken to the award was one purely of miscon- CrviL. 
duct, and it was treated and adjudicated upon as such in the 1907. 
Court below, and though in the High Court a suggestion was —~ 


made that the award was void, yet their Lordships expressly held yee Lay , 


that there was no “legal award ” by reason of the “ grave mis- CHUNNI Lat. 
conduct” of the arbitrator. con 
Gulzavi Lal was not heard in reply. : 

‘The following judgments were delivered :— 

Sranuey, C. J.—I am clearly of opinion that uo appeal lies in 
this case. Section 522 of the Code of Civil Procedure provides 
that where a decree has been passed in accordance with an award 
“ no appeal shall lie from such decree except in go far as the 
decree is in excess of or not in accordance with the award.” All 
that is alleged in this case is that the arbitrator was guilty of 
misconduct. It is admitted that the decree is in accordance 
with and not in excess of the award. This being so, it appears 
tu me that the Legislature in very clear terms has prohibited the 
institution of an appeal. There appears to have been sume 
misapprehension of a judgment delivered by a Bench eof this 
Court, of which I was a member, in Sham Lal and another v. Misri 
Kunwar, F. A. 98 of 1905C). In that case I and my colleague 
set aside a decree passed upon a so-called award, on the ground 
as clearly appears from the judgment that there was no award 
in fact or in law. The arbitrator who is said in that case to 


Stanley, C. J. 





make any award in the presence of the parties on the 3lst of December, 1904. 
The award now before the Court was in my bag; but I did not intend to make 
it. It was only to threaten the parties that I kept in my bag this award and 
alyo another of an entirely contrary nature.” Then he says that these two 
awards were in the handwriting of his grandson, Janki. The evidence given 
by Moti Ram is very meagre, and it is noticeable that it does not appear from 
it how the award came to be filed in Court. Mr. O’Conor, on behalf of the 
appellants, suggests that the document was abstracted from Moti Ram’s bag, 
but there is no $videuce to support this suggestion. Itis particularly unfortu- 
nate that Moti Ram was not subjected to more severe cross-examination, or 
even to a more lengthy examination in chief, and that the Court did not put to 
him some pertinent questions in regard to the remarkable evidence which he 
gave. Be this as it may, however, the fact remains that Moti Ram himself 
repudiates the idea tha, the award upon which the decree has heen based, 
was a genuine awar made or published by him. He shows by his own 
evidence that it was not a genuine award and was not intended to be used as 
such, but was simply drafted with a view to compel the parties to come to 
terms. From his own evidence it is apparent that he has been guilty of grave 
misconduct, and in view of his misconduct and of the evidence it is clear that 
the Court ought not to have pagsed a decrce as it did upon this so-called award. 
We, therefore, allow the appeal, set aside the decree of the Court below, and 
direct the learned Subordinate Judge to reinstate the suit in the file of pending 
suits and dispose of it according to law. Co8ts here and hitherto will abide 
the event. 

° (1) Supra, 458. 
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have made the award, was examined and he deposed that he did 


not make any award in the presence of the parties; that, the, - 


award then before the Court was in his bag, but that he didnot 
intend to make it; that it was “only to threaten the parties 
that he kept in his bag. the award and also another of an entirely ` 
contrary nature.” The suggestion in that case made by thp. 
learned counsel for the appellant was that somebody had abs- 
tracted this so-called award from the bag and filed it in Court. 


[A. L. J. R. 


We were not disposed to entertain that suggestion, but*both my ™ 


colleague and myself came to the couclusion that the paper which 
was filed was not intended by the arbitrator to be his award or 
to be the basis of a decree, and therefore it was, we set aside the 
decree. That is not the case here. The case here is that of an 
award actually prepared by the arbitrator and filed in Court by 
him—an award which he intended should be acted upon and 
should form the basis of a decree. It is alleged that he was 
guilty of misconduct in not hearing the evidence of certain 
witnesses. If he was guilty of misconduct the course open to 
the parties was to proceed under section 521. It appears to me 
that the question before us is concluded by the decision of their 
Lordships of the Privy Couucil in the case of Ghulam Khan v. 
Muhammad Hassan(*), I would, therefore, allow the appeal. 


Knox, J.—I am also of opinion that in this case there was 
an award, and all that was alleged against the award was mis- 
conduct on the part of the arbitrator. The alleged misconduct 
was inquired into and the Court finding no misconduct proved, 
overruled the objection and passed a decree which was in accord- 
ance with and not in excess of the terms of the award. The result 
was that no appeal lay to the District Judge, and the order of 
remand passed by him must be set aside. 

The learned Chief Justice has distinguished the case which 
was relied on by the learned advocate for the respondent and 
shown that it has no application to the case before us. 

Rionarps, J.—I also allow the appeal. My-reasons are given 
in the order of reference delivered on the 15tf 6f March, 1907. 

By tae Court.—The order of the Court is that the appeal be 
allowed and the order of remand of the lower appellate Court be 
set aside and the decree of the Munsif of Kasganj be restored 
with costs in all Couris. 

. Appeal allowed. 


(2) [19011 L L. R , 29 Cal., 167. 
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Code of Civil Procedure (Act XIV of 1882), ss. 568, 623—Dismissal of 
application for review on the ground of discovery of new evidence— 
Jurisdiction of appellate Court to take such evidence on application— 
unprecedented chapter in appellate procedure. 


The Code of Civil Procedure permits an application for review on the 
ground of discovery of new and important evidence, but it enjoins the 
Judge to require the facts as to the absence of negligence to be strictly 
proved, and it makes the Judge who tried the case final on such appli- 
cations. 


The legitimate occasion for section 568 is when, on examining the 
evidence as it stands, some inherent lacuna ar defect becomes apparent, 
not where a discovery is made, outside the Court, of fresh evidence, and 
an application is made to import it. That is the subject of the separate 
enactment in section 623. yar 


Therefore, where after the failure of an application for review on the 
ground of discovery of fresh evidence, an application was made for the 
admission of such evidence on appeal, and it was admitted, keld that 
the appellate Court had no jurisdiction to admit this evidence. 

In a suit for damages for personal injuries sustained by a passenger 
through the negligence of a Railway Company by reason of the train 
overshooting the platform, a question was raised as to the sufficiency 
of light for passengers to alight safely where the train stopped. The 
Court of first instance held that the light was not sufficient, and the 
plaintiff was injured not by his own negligence. An application was 
made for review on the ground of discovery of new and important 
evidence, and it was rejected. The Judges of the appellate Court 
admitted ¿he evidence, made an inspection of the locality “under condi- 
tions approximating as closely as possible to those which prevailed when 
the plaintiff met with his injuries,” and allowed the appeal upon the 
impressions left on their minds by such inspection, and also on the 
additional evidence. 


e ; 
Held, that thé procedure was not legitimate nor the conclusions sound. 
The Procedure adopted by the lower appellate Court was unprecedented. 


APPEAL from a judgment of the Bombay High Court, reversing 


a decree of Mr. Justice Tyabji. 7 


Arthur Cohen K. C., and Leslte DeGruyther, for the appellant. 
Sir R. Finlay, K. È., and Tyrrel Pathe, for the respondents. 
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Privy Couso, The judgment of their Lordships was delivered by 


1907. Lorn Roserrson.—The appellant was plaintiff in a suit against 
-~ the respondents, for damages for personal injuries alleged to 
Kessows1 Issur 


: have been sustained through their negligence. He was a passen- 
Tar Grear gerin a train of. theirs from Bombay to Sion Station, and his 
Inpian PENIN- case was that, on the evening in question, the train overshot the 
SULA RAILWAY. 2 : ; PO aan 1 
se platform at Sion and the passengers; on the implied invitation 
Ey see ` of the respondents, alighted where the train stopped; that at 
—— this place it was dark and there were no lamps; that no warning 
was given to the appellant that the train had passed the’platform 
or that special care must be taken in descending; that the 
appellant fell heavily, and was seriously injured, and for long 
disabled from business. There was no dispute as to the nature 
of the injuries. 

The case went to trial, the respondents denying liability ; 
evidence was led at great length and the trial lasted 10 days. 
The result was that the learned Judge who tried the case gave 
the appellant Rs. 24,000 ; and it is sufficient at present to say 
that the judgment presents a careful and complete analysis of the 
evidence. 


Cases of overshooting the platform and resulting accidents 
to passengers have so frequently been tried and considered 
that no question of law arises for determination. The present 
case is only remarkable because the respondents (in the teeth of 
the written report of the Sion stationmaster, made the: day after 
the accident, that the train had overshot the platform) maintained 
at the trial and adduced witnesses, including this very station- 
master, to prove the contrary and that the passengers duly 
alighted at the platform. This fatal course was really to give 
away the case; it was proved to the satisfaction, even of the 
appellate Court, that the train did overshoot; and the respon- 
dents, by this perverse attitude, were disabled from maintain- 
ing any intelligible theory as to the conditions under which the 
passengers actually alighted. They could not pretend that the 
passengers were warned to take care, and all their evidence as 
to lamps applied to a place where “the accideft*did not happen. 
It may be noted in passing that the darkness which in fact 
prevailed is proved by a piece of real evidence to which sufficient 
weight has not been given, viz., that when it became known that 
a man was lying hurt, lights were br ought from the station. 

From the description gf the case now given, it is clear that the 
case was a commonplace and plainsailing one and required no 


VOL. IV.] PRIVY COUNCIL. 


deus ex machina, apd that it was very deliberately investigated. 
Tts subsequent course, however, was destined to be untoward. 
Fourteen days after the judgment of Mr. Justice Tyabji, the res- 
pondents applied to him for a review of his judgment, on the ground 
that, since the trial, there had come to the respondents’ knowledge 


new and important evidence, which was, in short, that one of the | 


` employers of the appellant said that the appellant had lost the 
employment of the informant’s firm owing to causes unconnected 
with the accident, whereas in evidence the appellant had ascrib- 
ed this léss to the accident. 

Now the Code of Civil Procedure permits such applications 
for review on the ground of such discovery, but it exacis very 
strict conditions so as to. prevent litigants lying on their oars 
when they ought to be looking for evidence—it enjoins the judge 
to require the facts as to the absence of negligence to be strictly 
proved ; and it makes the judge who tried the case final on such 
applications. The remedy is allowed (section 623) to “any 
person considering himself aggrieved . . . who from the 
discovery of new and important matter or evidence, which, after 
the exercise of due diligence, was not within his knowledge, or 
could not be produced by him at the time when the decree was 
passed’. . . or for any other sufficient reason.” And, by section 
626, “ no such application shall be granted on the ground of 
discovery of new matter . . . without strict proof of such 
allegation.” In the present instance the judge refused the 
application, and it is manifest that the circumstances rendered 
it inadmissible i 

The appellant had in his plaint described himself as mucca- 
dum of several mill companies ; there was no doubt of his iden- 
tity and as to his employment ; in the witness box he was 
explicit and even copious as to his loss of the agencies in ques- 
tion, to such an extent that the respondents objected to some 
of his books being produced; he was cross-examined on the 
subject; and this took place on 17th June, 1904, the first day 
of a trial which did not conclude till 2nd July, 1904, and took 
place at Bombay, the scene of the transactions in question. 

Itis obvious that if the respondents had desired to inform 
themselves before or even during the trial as to this man’s loss 
of business, ‘all they had to do was to step round and see his 
employers ; and it woulde be pessimi exempli if provisions for 
review were perverted to supply such omissions. 

After their failure to get review, the tespondents appealed to 
the Appellate Court on the whole case; and the 25th reason of 
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appeal was that they should be given the opportunity of adduc- 
ing further evidence, which had been refused by Mr. Justice 
Trassi on their application for review. 

Having got into the Appellate Court the respondents gave 
notice of an application for permission to examine the man 
Wadia, whose information had founded their application to 
Mr. Justice Tyans1, and this application was supported by affi- 
davit, just as in the Court below. The Appellate Court heard the 
application, and on 30th September, 1904, granted it, or rather, 
with greater latitude, ordered that “further evidence” Be taken ; 
and taken it was, before one of the Appellate Judges, not merely 
Wadia, about whom the application was made, but several 
other witnesses being examined for the respondents, and the 
appellant being examined for himself. 

Now, at this stage the question is, under what jurisdiction 
was this fresh evidence taken by the Appellate Court? They 
had, as has been noticed, no jurisdiction to reverse the refusal 
of Mr. Justice Trassi, appeal from his decision being excluded 
by statute. The 568th section of the Code of Civil Procedure 
can algne he looked to for sanction of this proceeding; but 
when its terms are examined, they will be found inapplicable. 
The part of the section which alone is colourably relevant is: 
“Tf the Appellate Court requires,” which plainly means needs, 
or finds needful, “ any document to be produced or any witness 
to be examined to enable it to pronounce judgment, or for any 
other substantial reason, the Appellate Court may allow such 
evidence to be produced, or document to be received, or wit- 
ness to be examined.” The section goes on: “ Whenever 
additional evidence is admitted by an Appellate Court, the 
Court shall record on its proceedings the reason for such ad- 
mission.” 

Now this evidence was admitted by the order of 30th September, 
1904, and that order states no reason for such admission. Prima 
facie, therefore, this was not done under the 568th section. But, 
further, the ultimate judgment of the Appellate Court puts it 
beyond doubt that in fact theslearned Jadges were simply 
reviewing and reversing My. Justice Tyansi’s refusal of review, 
for they frankly narrate that refusal, and go on to say: “On the 
case coming up in appeal it appeared to us desirable that the 
further inquiry invited should be undertaken.” On this phra- 
seology, “ in appeal,” it must be observed that the further 
evidence was ordered not after the appeal on the merits had been 
heard, and the evidence as it stood had been examined by the 
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judges, but on special and preliminary application. This is 
important, because the legitimate occasion for section 568 is 
when, on examining the evidence as it stands, some inherent 
lacuna or defect becomes apparent, not where a discovery is 
made, outside the Court, of fresh evidence and the application 
is made to import it. That is the subject of the separate enact- 
ment in section 628. 

On these grounds it appears to their Lordships that the 
Appellate Court had no jurisdiction to admit this evidence, that 


it was wrongly admitted and does not form part of the evidence, 


in this appeal. It must, therefore, be disregarded. The evidence, 
however, was necessarily read and commented on; and, in 
fairness to the appellant, their Lordships think it right to add 
that they do not agree in the following analysis of it which is 
taken from the judgment of the Appellate Court: “The result 
may be stated in a single sentence. There is an end to the 
possibility of relying upon the plaintifl’s testimony.” 

The appeal having been heard on its merits, there ensued what, 
it may be hoped, is an unprecedented chapter in appellate 
procedure. The Court seems to have adopted the view that the 
train had overshot the platform, and to have considered that the 
crux of the case was the question of light, and this question, of 
course, was a complex one, what light came from the sky and what 
from artificial sources—the station lamps having been the artificial 


light relied on by the respondents. The course taken by the 


Appellate Court had better be described in their own language. 
“Owing to this difficulty and to the vital importance pf settling it with 
certainty, it was suggested that we should visit the scene of the accident under 
conditions approximating as closely as possible to those which prevailed when 
the plaintiff met with his injuries. This suggestion was welcomed by counsel 
on both sides, and after communication with the local observatory it was 
agreed that on the evening of the 8th December at 40 minutes after sunset the 
conditions nowéin question would be, as nearly as possible, exactly reproduced. 
At that time, therefore, attended by the legal advisers of both parties, we visited 
Sion Station, with the result that we are clearly of opinion that the plaintiff's 
accident must be attributed to his own carelessness and that the company cannot 
be held liable for negligence. By the courtesy of the Railway Company we 
‘were provided at Sién with the same carriage in which the plaintiff was 
travelling on the 30th March, and we were thus enabled to make a thorough 
investigation of the material conditions accompanying the accident.” 

The result*was that it became.manifest to the two learned 
judges that “a passengereof ordinary carefulness would have had 
no difficulty in alighting safely, even though he had nothing but 
the twilight- to guide him. But, in fatt, there was a far better 
light, namely, the light from the lamps in the carriage,” and 
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Privy Counow. “this place was specially and amply lighted from the lamp of, 
1907. the particular compartment.” 
The practical result was that the appeal was allowed and the 
suit dismissed, the case being decided, not on the testimony 


v. 
Tre Guear given at the trial as to what took place on the night of the 


ot 
Krssows Issur 


Pace abl accident, but by the judges’ observation of what they saw on 
ee another night altogether. Their Lordships find it impossible to 
a admit the legitimacy of such procedure or the soundness of such 


SEa conclusions. Even if the question of light could be isolated from 
the rest of the case, there was no ground whatever for despairing of 
sound results being yielded by a careful analysis of the evidence, 
and, in fact, this was demonstrated by the excellent judgment 
of the trial judge. On the other hand the method actually 
adopted is subject to the most palpable objections and fallacies. 

It was suggested by one of the learned Counsel for the respon- 
dents (in irreconcileable inconsistence with the leading argument), 
that this proceeding was so remote from regular judicial methods 
as to constitute an arbitration, and that the result was not 
appealable. Their Lordships do not think that the appellant is 
shown, to have done anything to exclude his appeal. In the 
judgment it is stated that Counsel on both sides welcomed the 
“ suggestion,” which is thus traced, in its inception, to the Bench. 
But the “suggestion” was “ that we should visit the scene of the 
accident under conditions approximating as closely as possible to 
those which prevailed when the plaintiff met with his injuries.” 

Their Lordships do not approve of such a suggestion; but, 
even if it had been tentatively carried out, it did not necessarily 

: follow that the Court would cast to the winds the legal evidence 
in the case, and decide on impressions arising on the concertdy 
representation. It would be too strict to hold that it is the dute 
of counsel, at their peril, to restrain judges within the cursus 
curt@, and to insist on their abstaining from expeximents which 
‘to some may prove too alluring to admit of adherence to legal 
media coneludendt. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed, the judgment ofthe Appellate Court 
reversed with costs, and the judgment of Mr. Justice Tyassz 
restored. The respondents will pay the costs of the appeal. 

Appeal allowed. 
_ Solicitors :—Payne and Latte, for the appellant. 

Solicitors :—Lawford, Waterhouse and Lawford, for the res- 

pondente, 7 
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PRIVY COUNCIL. 
ANNADA PERSHAD PANJA AND OTHERS 
VETSUB 
-PRASANNAMOYI DASI. j 
Limjįtation Act (XV of 1877), Sch. 1I, art. 95—fraudulent decree against 

a benamidar—Sale of benamidar’s rights—Suit for possession by real 

owner, more than 3 years after the sale— Limitation—EHstoppel. 

One D purchased the darpatni rights in a village in the name of his 
son-in-law S. 9 in collusion with the patnidar R, had a decree for arrears 
of rent passed against him in execution of which the durpatni rights of 

_ 8 were sold and purchased by R in 1891. In 1895 D brought this suit for 
possession of the darpatni rights. It was admitted that he became aware 
of the fraud more than 3 years before suit. Held that nothing that 
happened between S and R could affect D's title unless he was estopped 
from deying the authority of his benamtdar to deal with it. As no estoppel 
existed in this case, R could not acquire more than what S had to give. 
Tho plaintiff was competent to maintain this suit without having the sale 

_ set aside, and article 95 of the Limitation Act was not a bar to the claim. 
APPEAL from a judgment of the High Court of Judicature at 
Fort William in Bengal. 


Suit for possession. 

The Courts below decreed the suit. 

Defendants appealed. 

Ser Robert Finley and C. W. Arathoon, for the appen: 
No one appeared for the respondent. 


The judgment of their Lordships was delivered by 

Lorp Corzins.—This is an appeal by the defendants from a 
decision of the High Court of Bengal, affirming the decision of 
the District Judge passed on remand, which had affirmed the 
decision of the Subordinate Judge. eThe plaintiff's claim was.to 
recover possession,of certain land from the defendants, together 
with mesne profits. The facts were complicated, and several 
difficult questions of fact and law arose for decision, but the only 
question ratsed before their Lordships on this appeal is whether 
article 95 of the Indian, Limitation Act, 1877, is a bar to the 
plaintiff’s claim. 

The land in question is known aseMehal Arjunbani and is a 
patni tenure which was once held by a lady named Damayanti 
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Debi; she died leaving six daughters, of whom five, acting as 
executors of their mother’s will, of which they had obtained 
probate, granted a darpatni, or under-lease, to one Jogendra Nath 
Singh, on 25th May, 1885. 

On the 8th February, 1891, the five daughters (the sixth was 
then dead) sold their patni or superior rights to Raghu Nath 
Panja, under whom the defendants (the appellants) claim. 

” Meanwhile, viz., on the 24th November, 1886, the original 
plaintif, Dhan Revising Mandal, had bought from J ogendra Nath 
Singh his darpatni right benam, that is to say, in the hame of 
bis son-in-law, Sarat Chandra Mandal, whose name accordingly 
was entered in the Collectors book as the darpatni holder, 
Though much contested at the trial, it is now formally admitted 
that in this transaction Sarat Chandra Mandal was merely a 
prête-nom for the plaintiff, Dhan Krishna Mandal, who was the 
real purchaser and beneficial owner of the interest purchased. 

In these circumstances, in 1889, Raghu Nath Panja, being the 
owner of the patni or superior rights, entered into a fraudulent 
arrangement with Sarat Chandra. Mandal, the nominal holder 
of the darpatni or sub-lessee rights, whereby a collusive judgment 
was obtained as for rent in arrear, and a sale of the darpatni 
interest of which Sarat Chandra Mandal was the nominal holder 
was ordered, and Raghu Nath Panja allowed to become the 
purchaser. 

This sale took ‘place on 20th June, 1891. Dhan Krishna 
Mandal commenced this suit on the 2dth October, 1895. It is 
admitted that he had become aware of the fraud which had been 


. practised upon him on or before the 29th July, 1892, and there- 


fore, more than three years bad elapsed between his discovery 
of the fraud and the commencement of the suit. 

By article 95 of the Indian Limitation Act, 1877, the period of 
limitation for a suit to set aside a decree obtained ky fraud, or 
for other relief on the ground of fraud, is three years from the 
time when the fraud became known to the party wronged. The 
Courts below have held tha? the article is not a bar to the action, 
and the only question on this appéel is whether, they are right. 

Their Lordships concur in the result arrived at by the Court 
below. On the facts, as now admitted, Dhan Krishna Mandal 
was the true owner of the interest in the land which was sold 
by Jogendra Nath Singh, and néthings that happened between 
Sarat Chandra Mandal and Raghu Nath Panja could affect 
his title unless he was® estopped from denying the authority 
of his benamidar to deal with it. On the facts of the case no 
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such estoppel coujd exist, and, therefore, Raghu Nath Panja Privy oUaGits 


could not acquire from Sarat Chandra Mandal more than the 
latter had to give. Nor has it been proved before their Lord- 
ships, any more than it was proved to the satisfaction of the 
Court below, that the Court purported to direct a sale of anything 
more than such interest as Sarat Chandra Mandal had in the 
premises. The onus on this point was on the defendants, ‘who 
to make good their defence on the statute must show that tife 
plaintiff cannot succeed without setting aside the decree. As 
pointed out by the Officiating District Judge, the sale certificate 
was in the hands of the defendants, and was not produced. The 
plaintiffs title, therefore, for anything that appears to the contrary, 
was in no way affected by the sale under order of the Court, 
and it is not necessary for him to have the sale set aside. He is 
entitled to possession of the land from which the defendants have 
ousted him, but to which they can show no title, together with 
mesne profits, from the date of his dispossession, which is all 
that this suit was brought to procure. Their Lordships will, 
therefore, humbly advise His Majesty that this appeal he dis- 
missed. The respondent not having appeared, there will be no 
order as to costs. 
Appeal dismissed. 


OUDE BIHARI PANDE AND ANOTHER 
VETEUS 
MAHADEO SAHI AND otuens.* 


Limitation Act (XV of 1877), ach. II, art. 179—umendment of decree— 
relates buck to dute of decree—fresh sturting point of limitation. 


When a decree is amended under section 206 of ithe Code of Civil 
Procedure, the amendment relates back to the date of the decree and the 
decree must be dealt with as if it had been made originally. The 
amendment of a decree does not give a fresh start to the period of 
limitation. Kali Prosonno v. Lal Mohan, L L. R., 25 Cal., 258, not 
followed. Daya Kishan v. Nanhi Begam, I. L. R., 20 All., 304, Ashanullah 

” v. Dukhani Din, 25 A. W. N., 2305, 108, followed. 


SECOND APPEAL against the decreeof W Tudball, Esq., District 
Judge of Gorakhpur, confirming a decree of M. Achal Bihari, 
Subordinate Judge. 


Application for execution of decree. 


The material facts appear from the judgment. 
*E. 8. A. No. 392 of 1908. 
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e 

OvupH BIHARI 
PanvE 


v. 
Manapro BAHAI. 


Richards, J. 


HIGH COURT. [A. L. J. R. 


Sundar Lal, for the appellants. ° 
Haribans Sahai (with him W. Wallach), for the respondents. 


The judgment of the Court was delivered by 
Rrouarps, J.—The facts out of which this execution second 
appeal arises are shortly as follows :— 


Three plaintiffs brought a suit for sale of a mortgaged property. 
They set out that the mortgaged debt was due to each plaintiff 
in certain specific proportions. In fact there were three, separate 
mortgages, one in favour of each plaintiff in the same deed, and 
there was a prayer for the sale of the property upon foot of the ° 
claim of each plaintiff. It is immaterial to express. now as to 
whether these claims ought to have been joined in one suit. oA 
decree was made, but it was not inaccordance with the judg- 
ment, because the decree took the form of joint decree in favour 
of all for a bulk sum. At the dates of suit and of making the 
decree, Mahadeo, plaintiff, alone was of full age. The other two 
plaintiffs were minors. ‘lhe decree absolute is dated the 15th of 
December, 1899. The first application for execution was made 
on the 23rd of January, 1903, and in the application it was alleged 
that a certain payment was made upon the foot of the decree. 
This application for execution was struck off on the llth of 
February, 1903. The present application for execution was made 
on the 18th of September, 1905, in which it was again alleged 
that payment had been made upon the foot of the decree. The 
judgment-debtors objected that execution of the decree was 
barred by time. It was then discovered’ that the decree was not in 
accordance with the judgment, and on the 3rd of February, 1906, 
the judgment-debtors obtained an amendment of the decree under 
section 206 of the Code of Civil Procedure, bringing the decree 
into conformity with the judgment. 

The judgment-debtors now contend that as agamst Mahadeo, 
who was of full age, the decree is barred unless the decree- 
holder succeed in proving some payment to him on foot of the 
decree. Itis admitted that as against the minors the decree- 
holder’s decree is not barred by time. “he lower appellate 
Court held that the decree is not barred against any of the 
decree-holders because the application for execution was made 
to execute the decree as it stood before the améndment, and 
relying on the ruling of Kali Prosunao Bosu Roy v. Lal Mohan 
Guha Roy(?), heid that the amendment of the decree under 
section 206 was equivalent to a review of judgment under article 

(1) [1897] L L. R., 25 Cal., 258. 
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179 (3) of Schedulg II of the Limitation Act. In our opinion 
the decision appealed from is not correct. We consider that 
once the decree was amended under section 206, the amendment 
related back and the decree must be dealt with as if it had been 
made in proper form originally. The ruling that we have just 
referred to was considered by this Court in Daya Kishan v. Nanhi 


Begam (°) in which it was held that an application under section ` 


206 of the Code of Civil Procedure does not give a fresh starting 
point to. limitation and cannot be regarded as an application to 
the proper Court to take a step in aid of execution. The same 
view was taken by another bench of this Court in the case of 
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MAHADEO Sanat. 





Richards, d. 





Ahsanullah and others v. Dakhni Din (*). We dismiss the appeal - 


so faras the respondents other than Mahadeo are concerned. 
So far as Mahadeo, respondent, is concerned, we allow the appeal, 
set aside the decrees of both the Courts below and through the 
lower appellate Court remand to the first Court these proceedings 
with directions to re-admit them under their original number, 
and dispose of them according to Law. So far as Mahadeo is con- 
cerned, the costs will abide the event, but so far as the other res- 
pondents are concerned, they will get their costs. In both cases 
the costs in this Court will include fees on the higher scale. 


Decree modified. 
(2) [1898] I. L. R., 20 AIL, 304. 
(3) [1905] A. W. N., 108. 


TULA 
VETSUS 
KING-EMPEROR.* 
Indian Penal Coda (Act XL of 1860), section 211, prosecution under— 
complainant not having an opportunity to prove his case—Order bad. 

A person should not be ordered to be prosecuted mder section 211, 
Indian Penal Code, unless he was given a proper opportunity of proving 
his case. Where a person filed a complaint before a Court which dis- 
missed it on receiving a report from the Police to the effect that the 


complaint was fate, and without taking any evidence, held that the com- 
plainant should not be prosecuted under section 211, Indian Penal Code. 


_ REFERENCE by D. A. Stowell, Esq., District Magistrate of 
Garhwal, against the order of Pandit Dharmanand Joshi, Magis- 
trate of the first class. e i 

The material facts appear from the jydgment. 

* Or. Ref. 178 of 1907. 
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Dillon, J. 
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The following judgment was delivered by. 

Dittow, J.—In this case one Tula lodged a complaint of rob- 
bery against Rameshwar and another in the Court of a first 
class Magistrate of Garhwal. As Tula had already reported the 
matter to the police, tle Magistrate decided to await the police 
report before taking action on the complaint. The police report 
was to the effect that the complaint was false. Beyond examin- 
mg the complainant at the time of recording his complaint, the 
Magistrate took no further evidence in the case. On receiving 
the police report, the Magistrate dismissed the complaint under 
section 203 of the Code of Criminal Procedure. Tula was then 
called upon to show cause why he should not be prosecuted 
under section 211, Indian Penal Code. In showing cause, Tula 
said that besides other witnesses he relied upon those who had 
already been examined by the Police. The Magistrate then passed 
an order, directing Tula to be prosecuted under section 211, 
Indian Penal Code, and sent the case to the District Magistrate 
for disposal. On the case coming before the District Magistrate 
objections were taken on behalf of Tula to the validity of the 
order directing his prosecution on the ground that Tula had 
been given no opportunity of proving his case. The question, 
therefore, is whether the order of Mr. Dharmanand Joshi, 
Magistrate of the first class, Garhwal, dated 11th February, 1907, 
above referred to, is a proper order or not. There is apparently 
no ruling of this Court directly on the point except one, Q.-E. v. 
Ganga Ram and another (*), which lays down that an order under 
section 195 of the Code of Criminal Procedure, directing the 
prosecution of the complainants for bringing a false charge under 
section 211, Indian Penal Code, should not have been made until 


the complainants had been afforded an opportunity of proving 


their case. In Q.-H. v. Raghu Tiwari (°), it was held that in a 
ease like that under consideration “ the Court skould, in our 
opinion, as a rule, proceed to determine such criminal proceeding 
instituted in it and should give the person instituting such 
proceeding a reasonable opportunity of supporting his case 
before proceeding against him foran offence ander section 211.” 
Following these rulings, I hold that the order in question was 
not a proper order. I therefore set it aside. ; 


J. B. L. Ortler set aside. 
(1) [1885] I. L. R, 8 All, 3g 
(2) [1893] I. L R., 15 AI, 336. 
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CHIRANJI MAL 
versus 
NATHIA.* 


Adverse possession—Mahomedan co-owners of a house—one of them 
out of possession for 12 years—co-owner in possession not recognisily 
his title, effect of —distinetion from Hindu co-ownership. 

A clear distinction must be made between the case of non-possession, 
or non-receipt of rents and profits, by members of an undivided Hindu 
family, who are co-owners, and the non-possession or non-receipt of rents 
and profits by a person who was a co-sharer but entitled to a specific 
share or interest in the property prior to dispossession or ouster from 
receipt of rents and profits. Where, therefore, one of the two co-owners 

_ of a house, who were Mahomedans, left the house and the other co-owner 
remained in possession and did not recognise his title for over 12 years, 
held that the other co-owner or his representative could not recover 
possession of his share in the house. Ujalbi Bibi v. Umakanta Karmokar 

I. L. R., 31 Oal., 970, Baroda Sundari Deby v. Annoda Sundari Deby 3 C. 

W. N., 774, and Mehin Lal v. Badri Prasad, 2 A. L. J. R., 107, 

distinguished. Deba v. Rohtagi Mal, I. L. R., 28 All, 479, referred*to. 


SECOND APPEAL against the decree of A. Sabonadiere, Esq., 


Additional Judge of Meerut, reversing a decree of Soti Pandit 
Raghubans Lal, Munsif of Ghaziabad. 


Suit for possession of property. 

The Court of first instance decreed the suit, but the lower 
appellate Court reversed the decree. 

Plaintiff appealed. 

The material facts and arguments appear from the judgment. 

Parbati Charan Chatterji, for the appellant. 

M. Ishaq Khan, for the respondent. 


The followihg judgment was delivered by 

Riowarps, J.—This was a suit by the plaintiff for possession 
of a portion of a house, and for Rs. 59, price of bricks, and Rs. 12 
damages. It appears that one „Jamna and Gulab were the co- 
owners of the housen question. One Chanda was the grandson 
of Jamna, and he sold whatever interest he had to the plaintiff 
Chiraunji Mal. The defendant is the widow of Gulab. The 
parties are Muhammadan. The lower appellate Court finds as 
a fact that more than 12 Years ago, Jamna and those claiming 
under him, abandoned possession.of the, house and went away 

°8. A. No. 792 of 1905. 
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- CIVIL, to live at Hapur. The plaintiff now brings the present suit 
1907. claiming by virtue of the purchase from Chanda. The defendant 
NESS pleaded adverse possession. The plaintiff alleged that he and 
oe MAL his predecessors-in-title had, from time to time, been in possession 


Narara. within 12 years. But the finding on this point is against the 
Richards “J. plaintif. The plaintiff then rests his case upon a proposition 
’ < of law that adverse possession in the case of co-owners cannot 
commence until there has been a denial of title, by the owner 
who remains in possession. In support of this proposition the 
case of Ujalbi Bibi v. Umakanta Karmokar(') is relied upon. 
In that case it was certainly held that where a jot belonging to 
two persons, had been in possession or occupation of one of them, 
there was no adverse possession, although the plaintiff had not 
been in possession or occupation for more than 12 years. It 
must be pointed out that the persons entitled to this jot were 
Hindus and apparently members of a joint Hindu family. The 
case of Baroda Sundari Deby v. Annoda Sundari Deby(*, is also 
relied upon. In that case it’ was held that the plaintiff was 
entitled to recover possession of a part of a house notwith- 
standing that the defendant had been in sole possession for 
more than 12 years. This was also a case of two Hindu 
sisters, and it appears that although the plaintiff had not 
been in actual possession of the family dwelling house, the 
property claimed, she had been receiving her share of the 
profits of the rest of the family property. The case of 
Mehin Lal v. Badri Prasad(*) was also cited by the appel- 
lant. In that case it was held that in a suit against a 
: lambardar the plaintiff was not barred by reason of the mere 
fact that the Lambardar had been receiving the rents and profits 
without any payment to the plaintiff for upwards of 12 years. 
The Lambardar had never denied the plaintiff's title, and it is 
quite clear that the Lambardar whose duty it is to collect profits 
for all the co-sharers stands in a different position from that of a 
co-sharer who has been in sole occupation or sole receipt / œ~ 
rents and profits for upwards of 12 years. In the present” 5 
it appears that the predecessor-in-title of tae plaintiff ap”. the 
predecessor-in-title of the defendant, respectively, had’ at one 
time separate and distinct rights in the house in quest?%un. After 
the predecessor-in-title of the plaintiff went to Hapur, the defen- 
dants went into exclusive possession oféhe entire house. Upon the 


(1) [1904] I. L. R. 31 Cal., 970. 
(2) [T898] 3 O. W. N., 774. ; 
(3) [1905] 2 A. L. J. R., 107, \ 
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finding of fact they did not in any way recognize any title in the 
predecessor-in-title of the plaintiff. Under these circumstances, 
I think, the Court below was justified in holding that the defen- 
dants were in adverse possession of the premises, or at any rate 
in holding that the plaintiff had not proved that he or his 
predecessor-in-title had been in possession within 12 years before 
the institution of the suit. I thinka very clear distinction must 
be made between the case of non-possession, or non-receipt of 
rents ayd profits by members of an undivided Hindu family, 
who are co-owners, and the non-possession or non-receipt of rents 
and profits by-a person who was a co-sharer but entitled toa 
specific share or interest in the property prior to dispossession 
or ouster from receipt of rents and profits. A very similar case 
to the present, namely, Debi v. Rohtagi Mal and Ram Chandra(*) 
was decided by this Court, and it was held that the plaintiff, who 
neither himself nor his vendor had been in possession for upwards 
of 12 years, could not maintain a suit for possession. I dismiss 
the'appeal with costs. 
Appeal dismissed, 

(4) [1906] IL L. R., 28 Al., 479. 4 


SAHIBAN BIBI 
VETSUSE 
MADHO LAL AND OTHERS.* 


Agra Tenancy Act (11 of 1901, Local), sec. 22—Widow aequiring right 
in ocoupansy holding before the Aet-—Effect of remurriage—Contract 
det IX of 1872), section 21—mistake of law. 


A widow who succeeded to the rights of her husband in an oceupancy 
holding before the new Tenancy Act came into force could not lose it after 
the passing of the new Act on account of her remarriage. 


Where the parties honestly believed that the plaintiff had lost her right 
to the occupancy rights of her hushand by reason of her second marriage 
and there was no fraud or misrepresentation by the defendant zemindar, 
and the plaintiff agreed to take the land on an incroased rate of rent 
under a lease, betl that the lease could not be set aside as it was a contract, 
entered into between the parties by reason of an innocent mistake on a 
point of law shared by all the parties. Pertap Chunder v. Mohendranath, 
LL. R., 7 Cal., 291, distinguished. - 


SECOND APPEAL against the decree of Babu Srish Chandra Bose, 
Subordinate Judge of Ghazipur, fever a decree of Babu 
Baidya Nath Das, Munsif. 

8. A. 1226 of 1908. 
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` CIVIL. 

1907. 

~ 
Sansan BIBI 


v. 
Manzo LAL, 


' Richards, J. 


HIGH ‘COURT. (A. L. J. R. 


Suit for cancellation of a lease. 
The Court of first instance decreed the claim. as 
The lower appellate Court reversed the decree. 

Plaintiff appealed. 

The material facts appear from the judgment. 


-Muhammad Ishaq, for the appellant cited 


Leake on Contracts, Ed. 4, p. 227. 
Pertap Chunder v. Mohendranath, [1889] I. L. R., 17 Oal., 291, 296, P. c. 


Satish Chandra Banerji and Lalit Mohan Banerji, for the 


respondents, were not heard. 


The judgment of the Court was delivered by 

Riowarbs, J.—This is a suit to set aside a kabuliat. The facts 
are very simple and practically not disputed. The plaintiff ig the 
wife of defendant No, 3, namely, Muhammad Yar Khan. Pre- 
vious to his death she had been the wife of a man, named 
Sahibzad Khan, who was the occupavcy tenant holding under 
the defendants Nos. 1 and 2 or their predecessor-in-title. This 
Sahibzad Khan died before the passing of the present Tenancy 
Act, and the plaintiff succeeded as his widow to his occupancy 
holding. After the passing of the new Tenancy Act, the plaintiff 
married her present husband.. The kabuliat in question was 
then entered into. On the findings of the Court it is quite clear 
that all the parties to this kabuliat and the contract evidenced 
thereby, were under the impression as a matter of law, that 
Musammat Sahiban Bibi lost her occupancy rights by her second 
marriage to Muhammad Yar Khan and was liable to be ejected. 
This view of the law is incorrect. Musammat Sahiban Bibi, having 
become the owner of the occupancy holding, did not lose it by 
reason of the passing of the new Tenancy Act. On the other hand 
we are obliged on the findings to take it that the mistake of law 
was’ an innocent mistake shared by everyone concerned. All 
the probabilities ‘of the case point to the truth of the allegations 
put forward’ by the defendants No! 1 and %,that the kabuliat 
was granted on account of the intervention of Muhammad Yar 
Khan, who was the karinda of the defendants Nos. 1 and 2. 
He believed that his wife was liable to be ejected, andl petitioned 
that she should be granted a leases Unjler the kabwliat she got 
a right to the land for 20 years, although at an increased rent. 
In our judgment there was no misrepresentation by the defen- 
dants or any of them within the meaning of the Contract Act. 


. 
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Fraud, of any kind $s negatived by the findings of the Courts 
below, and section 21 of the Contract Act provides thata contract 
is not voidable because it was caused by a mistake as to auy law 
in force in British India. We were referred in the course of 
the argument to the case of Pertap Chunder Ghose v. Mohendra- 
nath Purkait(’). A perusal of that case will show that the facts 
and circumstances were entirely, different and the ĉase certainly 
does not apply to the case where the contract has been enteréd 
into between the parties by reason of an innocent mistake on a 
peint of law shared by all the parties. The decision of the 
Court below is correct, and we dismiss the appeal. 

As, however, the plaintiff has lost what was a somewhat valu- 
able right, we think: we are justified in directing that each 
party shall bear his own costs throughout. i 


Appeal dismissed. 
(1) [1889] I. L. R., 17 Cal, 291, P. C. 


— m 


KUNNI LAL AND OTHERS 
VETESUS $ 
KUNDAN BIBI.* 


Easements Act (V of 1882), 88. 15, 28—blocking up openings—right to 
light and air—mandatory injunction—English law. 

The definition of the extent of a prescriptive right to light and air as 
laid down in section 28 of the Easements Act, viz., that quantity of light 
and air which has been accustomed to enter an opening during the 
whole of the prescriptive period irrespective of the purposes for which 
it has been used, is not in accordance with the English law as laid down 
in Colls v. Home and Colonial Stores, [1904] A. C., 179, and Kine v. 
Jolley, [1905] 1 Ch., 480. . 

Where a defendant had blocked up certain window and skylights in 
the plaintiff's house, which the, plaintiff had enjoyed for over 20 years by 
building some constructions, held that the plaintiff was entitled to geta 
decree for cemolition of so much of the building as interfered with her 
rigkt. Nand Kishore v. Bhagubhai, I. L. R., 8 Bom., 95, followed. 

SECOND APPEAL against the decree of Q. A. Paterson, Esq., 
District, Judge. of ‘Benares, modifying a decree of Babu Hira Lal 
Singh, Munsif. 


Suit for demolition of building. 


The plaintiff allegede that*the defendants had built certain 
constructions which blocked up a window and two skylights in 
her house. The lower appellate Court found as a fact that the 

' 85, A. No, 92 of 1906.. 
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constructions made by the defendants entirely blocked up fhe 
window and all but a minor portion of the skylights. It ae 
the plaintiff a decree ordering the demolition of so much of 
constructions as blocked up the plaintifi’s window and skylights 
on the finding that the plaintiff had acquired a right of ease- 
ment. 


_Defendants appealed. 


Tej Bahadur Sapru, for the appellant, argued that upon the 
finding that “the blocking up of the winder: has . .°. done 
little or no harm,” the learned Judge should not have allowed 
the plaintiff's claim-in this respect. He submitted that so long 
as a room had sufficient light, it did not matter that it could not, 
owing to some act Of the defendant, have all the light that 
passed to it through a particular hole. The test laid down by 
recent English and Indian cases was whether the. obstruction 
complained of amounted to a nuisance. If the room were made 
uninhabitable, the plaintiff might complain. But this had not 
happened. There was another window through which the light 
passed, and the room was still sufficiently well lighted. He 
cited and discussed 

Colls v. Home and Colonial Stores, [1904] A. C. 179. 

Kine v. Jolly, [1905] I. Ch., 480. 

The Delhi and London Bunk v. Hem Lall Dutt, [1887] I. L. R., 14 Cal, 839. 

Framji Shapurji v. Framji Bdulji, [1904] 7 Bom. L. R., 73. 

[AIKMAN J. referred to clause (c) of section 28 of the Indian 
Easements Act and obgerved that it laid down the law differently 
from what had recently been laid down by the House of. Lords 
in Colls’ case.] 

He referred to section 33 of the same Act, submitted that 
that section showed thatthe Act itself contemplated the granting 
of compensation when an easement was disturbed under certain 
circumstances. He submitted that the utmost that the plaintiff 
could claim in this case was compensation as damages. 

Gokul Prasad, for the respondent, in reply referred to 

Nand Kishore v. Bhugubhai, [1883] I. L.eR., § Bom., a 

The following judgment was delivered by 

AIKMAN, J.—This appeal arises out of a suit brought by the 
plaintiff-respondent against her neighbours, the defendants, in 
which she asked for an injunction, ordering the defendants to 
demolish certain constructions which they had made, and which, 
according ‘to the plaintiffs case, had blocked up a window and 
two skylights in her house. Other reliefs were claimed, but in 


at 
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this appeal we are pnly concerned with the first relief asked for, 
nathely, in. regard to the closing of the window and the two 
skflights. The learned District Judge, after an inspection of 
the locality, found that the construction made by the defendants, 
entirely blocked up the window and blocked up all but a minute 
portion of one ‘of the skylights. He accordingly found the 
plaintiff entitled to an order. for the removal of so much of the 
construction as blocked up the window and the skylight. In 
appeal to the lower Court it was contended that the plaintiff 
had not acquired any right of easement in respect of the openings 
so blocked up, but this ground is no longer urged before me. 
The only plea argued—and argued with much ability—by the 
learned advocate for the defendants-appellants, is, that on the 
finding of the District Judge to the effect that “from what he 
saw little or no harm had been done,” the decree which he passed 
was wrong in point of law. In support of his argument the 
learned advocate referred to the decisions in Colls v. Home and 
Colonial Stores Ld.?) and Kine v. Jolly(*). These decisions 
would have a distinct bearing on this case, were not the matter 
covered, as I hold it to be, by the provisions of thee Indian 
Easements Act. Section 15 of the Act provides that where the 
access and use of light and air to and for any building have been 
peaceably enjoyed, as an easement, without interruption and 
for twenty years, the right to such access and use of light and air 
shall be absolute. Again section 28(c) provides that the extent 
of a prescriptive right to the passage of light or air to a certain 
window, door, or other opening is that quantity of light or air 
which has been accustomed to enter that opening during the 
whole of the prescriptive period irrespective of the purposes for 
which it has been used. The lattter definition of the extent of a 
prescriptive right to light and air is not in accord with the 
English laws laid down in recent decisions, but I must be guided 
by the statutory law. On the finding that there was an inter- 
ference with the prescriptive right which the plaintiff had 
acquired, she was entitled to the decree passed by the learned 
Judge. ` I may also point. out that this was not a case of mere 
obstruction, but one opening was entirely and the other almost 
entirely blocked up. The case is apparently similar to that which 
was before *the Bombay High Court in Nand Kishore Balgovan 
v. Bhagubhai(*). The learned advocate for the appellants also 


(1) [1904] A. C., 179. 
(2) [1905] 1 Ch., 480. 
(3) [1883] I L. R., 8 Bom., 95. 
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Cici. contended that this was a case in which a decree for damages 
1907. might have been passed. No such plea was taken in the Court 
a below, and there is no plea to that effect in the memorandum of 


Koxwt Lat appeal before me, and I decline to entertain it. For the above 
. v. . w > E . 
Kouwpan Brat, reasons I must hold that the appeal fails, and I dismiss it with 
Larder costs. 
Aikman, J. on 
— T. B. 8. . Appeal dismissed. 


ý [Cf Framji Shapurji v. Framji Rdulji, 7 Bom., L. R., 352; 
John Alexander v. Hardut Roy, 9 C. W. N., 548.—Ed.] 
. 





CIL. BETI JEO 
1907. , versus 
May 17. SHAM BIHARI LAL.” 
Knox A. C.J Civil Procedure Code (Act XIV of 1882), section 108—application to set 
RICHARDS, T aside ex parte decree—defendant dying after making application—right 
= of representative to proceed'with the application, 

Where a defendant against whom an ex parte decree was passed died 
after making an application to set aside, the ex parte decree but before 
any order was made on it, held that her representative could proceed 
with the application. Janki Prasad v. Sukhrani, I. L. R., 21 All, 74 
distinguished. Ganoda Prasad v. Shib Narain, I. L. R., 29 Cal, 33, 
referred to. 

APPEAL against the order of Babu Ishri Prasad, Subordinate 
Judge of Mainpuri. 
Application for setting aside an ex parte decree. 


The facts are as follows :— , 

An ex parte decree was passed against Musammat Duni 
Kunwar. She made an application under section 108, Civil 
Procedure Code, for setting aside that decree. On the same day 
but after the application had been filed, she died. The appli- 
cation was continued by her representative, Musammat Beti Jeo. 

The Subordinate Judge dismissed the application. 


Applicant appealed. 

M. L. Agarwala (with him William Wallach and Guleari Lal), 
for the appellant. 

Sundar Lal (with him Gokul Prasad), for the respondent. , 


The judgment of the Court was delivered by 
Richards, J. Riowarps, J.—The only question which arises in this appeal is 


re whether the legal represéntative of a deceased judgment-debtor 
oF, A. F. O. No. 107 of 1908. 
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is entitled to contimue an application made by his predecessor 
in title under section 108 of the Code of Civil Procedure to set 
aside an ex parte decree. It is urged on behalf of the respon- 
dent that under the ruling of Janki Prasad v. Sukhrani(*), the 
legal representative has no such right. In that case it was 
held that where a defendant had died after an ex parte decree 
- had been made, his personal representative could not apply 
under section 108; because the right given under section 108 is 
a right personal to the defendant and does not pass to his repre- 
sentative. This decision was considered by the Calcutta High 
Court in the case of Ganoda Prasad Roy v. Shib Narain Mukerjee(*). 
The Court would naturally lean towards giving as wider construc- 
tion as possible to section 108 so as to give the benefit conferred 


by that section on the defendant to his representative to contest. 


the decree passed ex parte against the deceased. The case differs 
from the case of Janki Prasad v. Sukhrani(!), because in the 
present case the application was made during the life-time of the 
deceased defendant to set aside the decree. She died before any 
order could be made, and the decree-holder gave notice to the 
- present appellant, and in that sense themselves brought hèr on to 
the record. Under these circumstances it is unnecessary to say 
anything more upon the authority cited in support of the respon- 
dent’s proposition. It does not apply to the present case. We 
allow the appeal, set aside the order of the Court below and send 
` the case back to the Court below for proceeding according to 
law. Costs will abide the event, costs in this Court will include 
fees on- the higher scale. 

Appeal allowed. 


(1) [1900] L L. R., 21 AL, 74. 
(2) [1901] I. L. R., 29 Cal., 33. 
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VETEUS 


KING-EMPEROR.* 

Indian Penal Code (XLV of 1860), sections 362, 366,—deceit—promise of 
marriage—never fulfilled—illicit intercourse—womun, nol a married 
woman. 

“ The words “illicit intercourse” in section 366 of the Penal Code mean 
sexual intercourse between a man and a woman who are not husband and 
wife. It is not necessary that the woman should be a married woman. 

Where a man by a promise of marriage induces a woman to leave her 
house but does not marry her or get her married, he is guilty of deceiv- 
ing her within the meaning of section 362, Indian Penal Code. 

APPEAL against an order of H. W. Lyle, Hed, ., Sessions Judge 
of Agra. 

The material facts appear from the judgment. 

Kedar Nath, for the appellant. 
W. K. Porter, for the Crown. 


The following judgment was delivered by 

DILLON, J.—In this case Mahbub appeals against a conviction 
under section 366 of the Indian Penal Code and a sentence of 
3 years’ rigorous imprisonment. The conviction resis mainly 
upon the evidence of Musammat Shakuran, an orphan girl of 
about 17 years of age, who had been brought up by one Amir 
Husain as his own daughter. It appears that accused was a 
neighbour of Amir Husain and the girl swears that he induced 
her to leave home on the pretext that he would either’ marry 
her himself or get her married. He did neither. What he did 
do was to debauch her himself, and hand her over to a friend 
of his, who also proceeded to have connection with her. I am 
asked to disbelieve the girl’s story, but I see no sufficient reasons 
for doing this. It has also been argued that the words “illicit 
intercourse,” as used in section 366 of the Indian Penal Code, 
mean the sexual intercourse of a man with a married woman, 
and that such intercourse between two unmgrried persons does 
not constitute “illicit intercourse.” I cannot ‘accept this con- 
tention. I think there can be no doubt that the words referred 
to, mean the sexual intercourse between a man and a woman, 
who are not husband and wife. -It is further contended that 
the pretext employed in this case did not constitute a deceit 
within the meaning of section 362 of the Indian Penal ee 

* Or. A. No. 220 of 1907. 
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I think this contention also has no force. The words used in 
section 362 are “by any deceitful means,” and they are, I think, 
sufficiently wide to cover the pretext used in this case. I do 
not believe that the accused ever had the slightest intention of 
marrying the girl himself or of getting her married, but that 
his only intention was to act as a pimp for his friend Nasir Ali. 
I confirm the conviction and sentence, and dismiss this appeal. 


Appeal dismissed, 


PARRIDHAN AND OTHERS 
DETEUS 


KING-EMPEROR.* 


Criminal Procedure Code (V of 1898), seetion 59, meaning of—Indian 
Penal Code (XLV of 1860), sections 224, 225—Bscape from lawful 
custody—arrest by private persons—-duty of private persone. 


By enacting section 59 of the Code of Criminal Procedure the Legis- 
lature did not intend that a private person making an arrest should be 
bound himself to take the person arrested to the police station The 
directions are sufficiently complied with when the person arresting for- 
wards the person arrested in charge of a servant or village servant. 
Where the person in charge of the person so arrested was prevented from 
taking him to the police station and the person arrested was rescued 
from his custody by the accused, held that the accused were guilty of an 
offence under section 225, Indian Penal Code. Queen-Hmpress v. Potadu, 
L L. R., 11 Mad., 480, and King-Emperor v. Johri, I. L. R., 23 AIL, 266, 
followed. 


ORIMINAL revision against the order of G. A. Paterson Esgqr., 
Sessions Judge of Benares, confirming an order of the Magis- 
trate. 

Mahabir Singh arrested Dukhi whom he saw stealing some 
jackfruits and made him over to the village chaukidar for con- 
veyance to the police station. On the way, Parridhan and two 
others rescued Dukhi from the custody. The Magistrate convict- 
ed them of an offence under section 225, Indian Penal Code, and 
sentenced them #o* two months’ rigorous imprisonment each. 
The Sessions -Judge of pare upheld the convictions and 
sentences. 


M. L. Agartala, for the applicant. 
W. K. Porter, for the Crown. 


The arguments appear from the judgment. 
Cr. R. 188 of 1907. 
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Cernan, The judgment of the Court was delivered by 
1907. AIKMAN, J.—This is an application for the revision, of a 


Judgment of a Magistrate of the first class, convicting the three 
v. applicants of an offence punishable`under section 225 of the 
Kire- EE PEBOE Indian Penal Code and sentencing them to two months’ rigorous 


Aikman, J, imprisonment each. The convictions and sentences were aflirmed 
—— on appeal by the Sessions Judge. i 


PARBIDHAN 


The following are the facts of the case :— 

One Mahabir caught a man, called Dukhi, in the act of stealing 
his jackfruit. Mahabir arrested him and made him over to the 
village chaukidar for conveyance to the police station. When 
the chaukidar and Dukhi had gone a short distance, the accused, 
according to the evidence, followed them up from the village, 
seized hold of the chaukidar and made him release Dukhi who 
ran off, 


The case for the applicants has been ably argued by the 
learned counsel who appears on their behalf. After hearing him 
and the learned Assistant Government advocate, in the support 
of the conviction we are of opinion that no sufficient ground has 
been made out for interference in revision. 


The powers of village chaukidars, as to arrest, are regulated 
by the provisions of Act XVI of 1873. It is clear from section 8 
of that Act, that in the present case the chaukidar himself had 
no power to make an arrest as he had not found Dukhi in the act 
of committing any of the offences specified in that section, 


z But it is equally clear from the provisions of section 59 of the 
Code of Criminal Procedure that Mahabir had power to make 
the arrest inasmuch as Dukhi was, in his view, committing -a 
non-bailable and cognisable offence. Section 59 directs that 
when a private person in the exercise of the rights conferred by 
that section arrests anyone, “ he shall, without unnecessary delay, 
make over the person so arrested to a police officer or in the 
absence of such police officer take such person to the, nearest 
police station.” The learned counsel points, out the difference 
in the language of this section as compared with that used in that 
section and section 60, In the latter section it is provided “ that 
a police officer making an arrest under the power gonferred on 
him by law shall, without unnecassary delay and subject to the 
provisions herein contained as to bail, "take or send the person 
arrested before a Magistwate having jurisdiction in the case, or 
before the officer in charge of police station.” It is ingeniously 


. 
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argued that as in segtion 60, we find the words ‘ take or send ’ and 
in section 59 the word ‘ take’ the inference is that a private person 
_ making the arrest, must himself take the person to the nearest 
police station, if there is no police officer to whom he can make 
over the person arrested. 

We are, however, unable to hold that it was the intention of 
the legislature to impose such an onerous duty on private persons 
a duty which, in many instances it would be impossible to dis- 
charge. „It may be that the Legislature used the expressions 
take or send in section 60, as it might be supposed that in the 
case of a police officer, it would be his duty, when he made 
an arrest to convey the person arrested before a Magistrate and 
, inorder to provide for the inconvenience, which might arise 
from this, gave special power to police officer to delegate the 
duty to another, but we do not think that in the case of an arrest 
by a private person, there would, prima face, be any inference 
that he himself was to act as a police officer and convey the 
person he had arrested to the nearest police station. The ques- 
tion before us was considered in the case of Queen-Hmpress v. 
Potadu(*). ‘In that case the learned Judges made the following 
observations in regard to the duties imposed on a private person 
under section 59 of the Code of Criminal Procedure :— 

“The directions that he shall make over the person arrested 
‘to a police officer without unreasonable delay is sufficiently com- 
plied with by his being forwarded in the custody of a servant 
or of the village servant in this case. The intention is to prevent 
arrest hy a private person on mere suspicion or information, and 
not to impose on him the obligation of taking the party arrested 
in person to a police station. The original custody continued 


and did not terminate.” In the case of King-Emperor v, Johri(*), 


Buair, J., made the following remarks “the question raised 
by the Government appeal as to whether a qualified person 
having made an arrest, and having then handed over the person 
arrested to the custody of an agent, such custody continues to 
be what it was originally, a lawful custody is one which I should 
be disposed to answer in the affirmative in accordance with the 
ruling in Queen-Empress v. Potadu(’) if it were necessary 
to do so.” In the same case one of us remarked as follows :— 
“Had thé arrest by Mata Bhik been lawful, I should have 
had little difficulty in holding,’ in concurrence with the Madras 


„High Court that the escape from the chaukidar’s custody was 
(1) [1888] L L. R., 11 Mad., 480. 
(2) [1901] I. L. R.,-23 AlL, 266. 
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an offence under section 224. But it is unnecessary to decide 
the point.” 

These observations were, it is true, mere obtier, but we see no 
snfficient ground to dissent from them and from the law as laid 
down in the Madras case. We hold that Mahabir sufficiently 
complied with the law when he made over Dukhi to the village 
chankidar to be taken to the police station, the village chaukidar 
was his agent for discharging the duty imposed on him by 
law, and that therefore Dukhi was at the time when, he was 
rescued lawfully detained” within the meaning of section 225 
of the Indian Penal Code. The result is that we see no sufficient 
ground for disturbing the convictions. The applicants have 
been released on bail. We have examined the record. We note 
that the theft for which.Dukhi was arrested was one of a petty 
nature, and that in effecting his rescue from the chaukidar the 
applicants did not use violence but were only guilty of a techni- 
cal assault. The applicants have been in Jail for upwards of six 
weeks, and this, we think, a sufficient punishment. Therefore, 
whilst affirming the convictions, we reduce the terms of imprison- 
ment*imposed on the accused to the terms already undergone. 
The result is that the bail upon which the applicants have been 
enlarged is discharged and they need not surrender. 


x. Sentences reduced. 


—— 


RAM SUKH 
VETEUS 


RAM SAHAT* 


Civil Procedure Oode (Act XIV of 1882), section 316—decree reversed, before 
sale confirmed—effect of. A 

Where property is sold in execution of a decree but before the sale 
certificate is issued, the decree under which the sale took place is reversed, 
the title to the property does not vest in the purchaser. A Court, therefore, 
should hold its hand and refuse to grant a certificate, if before it is issyed 
the decree is set aside. A person whose property has been sold is, in 
such case, entitled to his property and not the purchase money. 


Szconp APPEAL against the decree of Pandit Mohan Tal, 
officiating Subordinate Judge of Moradabad, reversing a decree 
of Babu Sudarshan Dayal, Munsif of Sambhal. 


Ar 


Suit to recover money or possession of property. l e 


%58. A. 1270 of 1905. 
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The Court of first instance granted the first prayer. The lower 
appellate Court granted the latter and refused the former. 


Plaintiff appealed. 

The material facts appear from the judgment. 

Govind Prasad, for appellant. 

M. L. Sandal, for respondent. . 


The folowing judgment was delivered by 

Arxma8, J.—One Chunni Lal had a simple money decree 
against the appellant, Ram Sukh. In execution of that decree 
a house belonging to the appellant, Ram Sukh, was sold and 
#, r. purchased by the respondent, Ram Sahai, who paid the money 
“into Court. Section 316 of the Code of Civil Procedure provides 
that the title to the property sold, in a case like this, shall vest 
in the purchaser from the date of the certificate which is granted 
to the purchaser under that section and it contains this important 
proviso, namely, “ that the decree under which the sale took place 
was still subsisting at that date.” I infer from this proviso that 
even though a sale has become absolute on being confimmed 
under section 314, the Court may hold its hand and refuse to 
grant a certificate if before the certificate is granted the decree, 
under which the property was sold, is no longer subsisting. 
In the present case the decree, under which the property was 
sold, was reversed on the 19th of March, 1904. That was before 
the sale was confirmed. It appears that no certificate has yet 
been issued to the auction purchaser, Ram Sahai, and consequently 
the title to the property sold has not yet vested in him. It also 
appears that when the decree against him was set aside, Ram 
Sukh applied to be allowed to take out the price of the property, 
which had been deposited in Court. The purchaser objected 
` to this and sajd that he should take back the property. The 
parties were referred to the Civil Court. Thereupon the plaintiff 
brought this suit, out of which this appeal arises, in which he 
asked that he should be declared entitled to receive from the 
Court the sale price deposited in Court, or in the alternative 
that he might be put in possession of the house. The respondent, 
Ram Sahai, had no objection to the grant of the latter relief, 


but he objected to the money being taken out of Court. The . 


Court of first instance decrged tlre first relief asked for by the 
plaintif. On appeal the learned Officiating Subordinate Judge, 
for the reasons set forth in his judgment, held that under the 
circumstances no title to the house had passed to the purchaser, 
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and that the plaintif was entitled to get back the house and 
not the purchase money. The plaintiff comes here in second 
appeal. In my opinion the view taken by the Court below is 
right. It is quite true that a bona fide purchaser, who is not 
himself the decree-holder, does not lose his, title to the property 
by the subsequent reversal of the decree in execution of which 
he bought. But in the present case the language of section 316 
of the Code of Civil Procedure shows that no title had passed 
to the purchaser. This being so, the decree of the Court below 
was in my opinion the right decree to pass. I, therefore, dismiss 
this appeal with costs, including fees on the higher scale. 


Appeal dismissed. 


RAHIM BAKHSH AND ANOTHER 
VETEUS 
AHMAD ALI KHAN.* 
Agra Tenuney Act (II of 1901, Local), sections 105, 106—Jurisdiction to 
+ « appoint an Amin—powers of Amin—not entitled to determine rent. 


When there is no dispute about the division of the crop or its quantity 
or value, a Court has no jurisdiction to appoint the Amin to make an 
award. Where an Amin has been appointed under section 105, his duty 
is only to estimate or appraise and not to decide the proportion the 
lambardar was to receive from the tenant. Sub-section 6 of section 106 
only entitles the Amin to determine the rent as the result of what he 
finds to be the quantity and value of the crop, and his award is not final 
within the meaning of sub-section 7. 


Seconp AppraL against the decree of Q. C. Bhadwar, Esq., 
Additional Judge of Saharanpur, confirming a decree of Nawab 
Cthafur Khan, Assistant Collector, 1st class, of Saharanpur. 


Suit for arrears of rent. 
The Courts below decreed the claim. 
Defendants appealed. 

- The material facts appear from the judgment. 
AM. L. Agarwala, for the appellants. 
Satish Chandra Banerji, for the respondent. 


The following judgment was delivered by 
Ricuarps, J.—This was a suit by a°zemindar against tenants 
(it is not clear whether against occupancy or non-occupancy 
#8, A. No. 8 of 19086. 
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tenants) to recover arrears of rent: The only point argued in 
the present appeal is as to the amount payable to the plaintiff 
in respect of a certain crop. It was admitted that the liability 
of the defendants in respect of this crop was by estimate or 
appraisement. It appears that in accordance or in supposed 
accordance with the provisions of section 105 of the Tenancy 
Act, an Amin prior to the institution of the present suit made 
an award that the tenants were liable to the extent of 20 seers 
in the maund. Both the Courts below have held that the award 
of the ‘Amin in this respect is final, basing their judgments on 
the provisions of section 106, sub-section (7), which provides that 
after an Amin has made his award, the parties shall be at liberty 
to file objections. It is admitted that no objections were filed by 
the defendants. Section 105, clause (b), provides that where there 
is a dispute about the quantity or value, or division of produce, an 
officer may be appointed to make a division, estimate, or appraise- 
ment. In the present case there could be no dispute about the 
division of the crop, because the crop was not to be divided. It 
is not even very clear whether there was any dispute about the 
quantity or value. If there was no dispute about the quantity 
or value, or division, there would have been no jurisdiction 
to appoint an Amin atall. But assuming that there was some 
dispute about the quantity or value of a crop, a perusal of section 
105 shows that the Amin’s duty was only to estimate or appraise. 
What he did in this case, was not only to estimate or appraise, 
but he went on to decide that the landlord’s proportion of rent 
was 20 seers in the maund. It is said that he had power to do 
this under sub-section (6) of section 106, and the words “ deter- 
mine the rent payable” are relied on. I do not think that 
this is the true construction of the sub-section, particularly when 
proper regard is paid to the provisions of section 105, which 
limits the pawer of the Amin to making a “division, estimate, or 
appraisement.” I think the sub-section (b) only entitles the Amin 
to determine the rent as the result of what he finds to be the 
quantity and value of the crop. To hold otherwise would enable 
the Amin to enhqnee the rent of an occupancy tenant. It would 
in effect be a settlement of dispute regarding the amount of rent 
payable by a tenant, a dispute which even a Collector himself is 
not competént to decide (see section 43 of Act No. II of 1901). 
In the present case it appears that according to the settlement 
papers the proper proportion of the crop payable by the present 
‘defendant to the plaintiff is 16 seers in the maund. The decision 
of the Courjs below is, therefore, to vary substantially, that is, to 
64 . 
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thle enhance the rent payable by the defendants. The case has- been 
1907. decided upon a preliminary point. I accordingly allow the 
uw appeal, set aside the decree of the lower appellate Court and 


Rams Baxtst emand the case to that Court for trial according to law. The 


erie Au appellants will have their costs of this appeal. 


Kran. Appeal allowed. 
Richards, J. Se a 

Orvin. ANANDI AND ANOTHER 

1907. versus . 

ae 

May 16. MAHADEI.* 


Aikman, J. Hindu Law—decree against a Hindu widow—when binding on roversioners. 


When a decree is passed against a Hindu widow on a compromise 
under which a small portion of the property is given to the widow's 
mother-in-law for maintenance, it not being shown that this was any- 
thing but a reasonable arrangement, the reversioners are bound by that 
decree. 

SECOND APPEAL against the decree of Pandit Raj Nath Sahib, 
Subordinate Judge of Allahabad, reversing a decree of ‘Babu 
Srish Chandra Bose, Munsif. 


Suit for possession of property. 

Defendaut’s appeal. 

The material facts will appear from the judgment. 
Satya Chandra Mukerji, for the appellants. 
Govind Prasad for the respondent. 


`~ The following judgment was delivered by 

AIKMAN, J.—This appeal arises out of a suit brought by 
the plaintifirespondent to recover a share of certain property 
of small value. The revenue payable on the share is stated in 
the plaint to be only Rs. 23-12-5 annually. The property 
originally belonged to one Dayal who died leaving a widow, 
Musammat’ Anandi, a son Surajdin, and a daughter, Sukhdei. 
Surajdin succeeded to the property. On Surajdin’s death, 
Musammat Batasia, his widow, took possession of the whole 
estate. A suit was instituted against her by Musammat Anandi 
for a share in the estate. On the 26th of November, 1898, 
Batasia and Anandi compromised the suit and in terms of the 
compromise, Anandi got a one-third share of the property. 
On Batasia’s death, on the 24th of January, 1905, her daughter, 
Musammat Mahadei, brought the present suit to recover posses- 

#8, A. No. 228 of 1906. 


VOL. IV] HIGH COURT. E l 491 


sion of the one-third share which had been made-over to Anandi. Civ. 
The defendant to the suit were Musammat Anandi and Baldeo, 1907. 
a daughter’s son of Musammat Anandi, to whom the former is eek 
said to have made over the share by gift. Anann 


The Court of first instance held that plaintif was not entitled Mamans. 
to recover possession of the share, whilst Anandi lived. Itleft it Aikman, J. 
an open question as to whether the plaintif would be entitled pas 
to get the share on Anandi’s death. 

On appeal the learned Subordinate Judge came to a different 
conclusion. He held that Musammat Batasia being a Hindu 
widow, had no power to make the transfer, and he decreed the 
plaintiff’s claim. The defendants come here in second appeal. 

Tt is true that this was not a case in which a decree was 
passed against Musammat Batasia, after trial of a suit. Such a 
decree passed against a widow in a fair trial has been held to be 

< binding upon the reversioners.. The case, therefore, does not 
fall within the four corners of the leading decision in Katama _ 

atchier v. The Raja, of Shivaganga(*), But, in my opinion, 

h was competent to the widow Batasia, as representing her 
husband’s estate to compromise the suit brought against hér by 
her mother-in-law. ‘The mother-in-law was undoubtedly entitled 
to maintenance. The share of the property given to her was, 
as pointed out above, of small value. In my opinion, Batasia’s 
daughter is bound by the decree passed on the compromise, 
which is not shown to have been anything but a reasonable 
arrangement. For the above reasons I allow the appeal with 
costs, and setting aside the decree of the lower appellate Court 
with costs, I restore. that of the Court of first instance. oS 
Appeal allowed. 
(1) [1863] 9 M.I. A., 539. 
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BAKHTAWAR LAL 
ersus 
BARU MAL AND ANOTHER.” 


Civil Procedure Coda (Act XIV of 1882), section 244— sale under firat mort- 
- gage—-surplus sale proceeds—second mortgages entitled to—uppeal ugatnat 
order awarding surplus proceeds—Practice—-Appeal treated ge revision. 
Two brothers, K and T, mortgaged their property to B. K then mortgaged 
his share to B. T’s interest passed to other persons. B brought a suit for sale 
upon his first mortgage and obtained a deoree. The sale of the property 
satisfied the first mortgage and left a balance. B applied for half the 
money so left as a second mortgagee of K’s share. The first Court adjudi- 
cated upon the rights of parties and awarded half to B and half of the 
money to transferees of T’s share. The lower appellate Court reversed 
the decree. Held that B was entitled to half of the surplus sale-proceeds 
as a second mortgagee of K’s share. Pudmaenath v. Khema Komar,. 
I. L. R., 18 Bom., 681, referred to. 


Held also that the more regular procedure for the first. Court would 
haye been to refer the rival claimanta of the money to a civil suit to 
establish their respective rights. 

Heid further that there was no question relating to the execution, 
discharge or satisfaction of the decree within the meaning of section 
244, Civil Procedure Code, as between the decree-holder or his represen- 
tative on the one side and the judgment-debtor or hie representative on 
the other, and no appeal Jay from the order of the Court of first instance. 


Appeal treated as revision and followed. 

SECOND APPEAL against the decree of G. O. Bhadwar, Esq., 
Additional Judge of Saharanpur, reversing a decree of Munshi 
Murari Lal, Munsif. 

Application to recover money. 

The facts appear from the judgment. 

Satish Chandra Banerji, for the appellant. 


5. O. Chaudhri (for Tej Bahadur Sapru, with him Madan 
Mohan Malaviya), for respondent. e 


The following judgment was delivered by 

Banersi, J.—It is conceded that the first plea taken in the 
memorandum of appeal is based upon a misconcSption. The 
facts are these :—Kewal Ram and’Tulshi Ram, who were brothers 
made a mortgage in favour of the appellant, Bakhtawar Lal, on 


the 17th of August, 1897. On the 19th November, 1897, Kewal 
98. A, No. 75 of 1906, . 
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Ram alone executed a mortgage of his half share of the property in 
favour of Bakhtawar Lal. In execution of a simple decree for 
money, the half share of Tulshi Ram in the property was sold by 
auction and purchased by one Tej Ram. Similarly, in execution 
of another money decree, the half share of Kewal Ram was sold 
by auction subject to the mortgages in favour of Bakhtawar Lal, 
and Balmukand become the purchaser. Balmukand assigned 
his rights to Bari Mal and Parbhu Dayal. Bakhtawayr Lal brought 
a suit ugon his first mortgage, joining as defendants to it Kewal 
Ram, the legal representatives of Tulshi Ram, Tej Ram, the 
purchaser of Tulshi Ram’s share, and Balmukund, purchaser of 
Kewal Ram’s share. He obtained a decree on the 19th of 
February, 1904, and in execution of it caused the mortgaged 
property to be sold by auction. The proceeds of the sale satisfied 
the mortgage, and left a surplus of Rs. 565 odd. Applications 
for the payment of this money were made to the Court by 
` Bakhtawar Lal, by Kewal Ram, and by Baru Mal and Parbhu 
Dayal. Bakhtawar Lal claimed half of the money on the ground 
that he was the second mortgagee of Kewal Ram’s share. Kewal 
Ram claimed the whole of the money on grounds which ar quite 
‘unintelligible. Baru Mal and Parbhu Dayal claimed a moiety of 
the money on the ground that Bakhtawar Lal had not notified 
his second mortgage at the auction sale. The Couwtt- of first 
instance proceeded to determine the claims of rival claimants and 
ordered that half of the money should be paid to Tej Ram, and 
the other half to Bakhtawar Lal. There is no dispute now as to 
the money paid to Tej Ram. Baru Mal and Parbhu Dayal 
appealed against the order directing payment of half of the money 
to Bakhtawar Lal. The lower appellate Court allowed the appeal 
and ordered the money to be paid over to Baru Mal and Parbhu 
Dayal. The reasons for which that Court has ordered payment 
to those per$ons are wholly unsustainable. Balmukand pur- 
chased Kewal Ram’s share subject to the mortgages in favour of 
Bakhtawar Lal. After the satisfaction of the first mortgage of 
Bakhtawar Lal his lien under the second mortgage attached to the 
share of the mortgdgor in the surplus proceeds of the auction 
sale, and he was entitled to be paid the amount of his second 
mortgage out of half of the surplus sale proceeds. This view is 
supported n§t only by the principle of sections 73 and 97 of the 
Transfer of Property Act,sbut also by the ruling of the Bombay 
High Court in Padmanabh Bombshenvi y. Khema Komar Naik’). 
That was no doubt a case in which the holder of a second 
° ` (1) [1803] L L. R., 18 Bom., 684, 


493 


CIVIL, 
1907. 

“Ss 
BAKHTAWAR Lau 
v. 

Baru Mat. 


Banerji, J. 








HIGH COURT. . [A. L. J. R. 


mortgage brought a suit. But that does not pxevent the principle 
underlying the question from being applicable to the present 
case. The fact and validity of the second mortgage in favour 
of Bakhtawar Lal were not denied by any of the parties to this 
case. 

I fail, however, to see how an appeal lay from the order of the 
first Court to the lower appellate Court. There was no question 
relating to the execution, discharge, or satisfaction of any decree 
before the Court of first instance. Besides, there was no 
question between the decree-holder or his representatives on 
the one side and the judgment-debtors or their representative 
on the other. Bakhtawar Lals decree was satisfied, and he 
did not claim the surplus sale proceeds in his character as 
decree-holder. Section 244 of the Code of Civil Procedure was 
therefore wholly inapplicable, and no appeal lay to the lower 
appellate Court. Í am also: of opinion that the Court of first 
instance ought to have referred the parties claiming the money 
to a civil suit to establish their’ respective rights. Instead of 
doing so it proceeded to determine those rights. As no appeal 
lay tothe Court below, and as section 244 is not applicable, no: 
appeal lies to this Court. Iam asked to treat this ‘appeal as an 
application for revision. I see no reason why I should not do so. 
As the order of the Court below was passed without jurisdiction 
and was also erroneous, I must inthe exercise of the power of 
revision of this Court allow the application and set aside that 
order. I decline to interfere with the order of the first Court, 
as it has done justice between the parties. The result. is that 
the order of the Court below is set aside and that‘of the Court 
of first instance is restored. Under the circumstances I make 
no order as to costs here or in the Courts below, and direct the 
parties to abide their own costs in all Courts. 

Order reversed. 
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Court of Wards—aule of ward's property without his consent—Diseretion 
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1878), sections 194(g), 208—Court of Wards Act (III of 1899, Local), 

sections 9, 35, 47. 

Where the Court of Wards assumed superintendence of certain property 
under section 194, cl. (g), Act XIX of 1873, it has full power to mort- 
gage or sell the whole or any part of such property, even after the Agra 
Court of Wards Act came into operation, and the Civil Court cannot 
question the discretion exercised by the Court of Wards. 

Obiter.—I£ the property had been placed under the superintendence 
of the Court of Wards under section 9, Act IIT of 1899 (Local), and if the 
sale had been made without the consent of the proprietor otherwise 
than on the ground set out in the concluding paragraph of section 35, 
the sale would have been bad, and the Civil Court could have entertained 
a suit to question the power of the Court of Wards to sell. 


SECOND APPEAL against the decree of Munshi Muhammad 
Ahmad Ali Khan, Additional Judge of Meerut, confirming a 
decree of H. David, Esq., Subordinate Judge. 

Suit for possession of certain property. 

Plaintiffs, who claimed as heirs of one Hawa Begam, alleged 
that upon the latter’s application her estate had been taken over 
by the Court of Wards; that a portion of this property was sold 


without the lady’s consent and notwithstanding her protests by . 


the Court of Wards at a time when no debts were owing from 
the estate ; and that this sale was illegal and inoperative against 
the ward and*her heirs. 

The Courts below held that they had no jurisdiction to inter- 
fere in the matter, and dismissed the suit. 

Plaintifis appealed. 

Madan Mohan Malaviya (with him Satish Chandra Banerji), for 
the appellants: The Court of Wards has not an arbitrary power 
to do what # likes with a ward’s property. The discretion to 
be exercised by the Courts a judicial discretion. The property 

* does not cease to be of the ward because the Court of Wards 


hag assumed superintendence, of it, and ‘it cannot be sold against 
i #8, A. No. 1109 of 1905. 
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the ward’s wishes, especially where there ig. no pressure upon. 
the estate. Section 35, Court of Wards Act, shows that Hawa — 
Begam’s property could be sold only under certain special cir- 
cumstances, and the Civil Court certainly has jurisdiction to see 
if the conditions required by the section have been satisfied. 


Abdul Majid, for the respondents: Hawa Begam’s property 


was taken over by the Court of Wards under the old Act and 


uot section 9 of the present Act. The Court of Wards has an 
absolute discretion in the matter of sale or mortgage’ and the 
only authority that can interfere is the Local Government. No 
suit lies in the Civil Court. 


M. M. Malaviya. has heard in reply about the provisions of 
Act XIX of 1873, ch. 


The judgment of the Court was delivered by 
Kyox, A. ©. J.—The property in dispute in this appeal was the 

property of one Musammat Hawa Begam, deceased. In the year 
1896, according to the plaint, Marana Hawa Begaur asked 
that her property might be placed under the superintendence 
of the Court of Wards. This prayer of hers was granted, and 
the property was taken charge of by the Court of Wards. We 
must, however, point out that the Court of Wards assumed the 
superintendence of this property under clause (g) of section 194 
of Act No. XIX of 1873, and not under section 9 of the Local 
Act No. IL of 1899. At the time when the Court of Wards 
took over the superintendence of this property, the Court had 
full power under section 203 of Act No. XIX of 1873, to mortgage 
or sell the whole or any part of such property. The sale com- 
plained of was made in 1902, and section 35 of Act No. II of 
1899, applies to that sale. This section gives the Court of Wards 
full power to mortgage or sell the whole or any part of the 
property undor its superintendence subject to one limitation, 
viz,, where property las been placed under its spennes 
under section 9 of the Local Act, such property vannot be sold 
without the consent of the proprietor. We heed not consider 
the rest of the second paragraph of section 35. This property 
was not placed under the superintendence of the Coprt of Wards 
under section 9 of the Court of Wards Act, which had not then 
found its place in the statute book. Accordingly the Court had - 
full power to make the sale in question. It is then urged that 
a question may arise as to whether the discretion given to the 
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© Court of Wards; has’ been properly exercised, and whether the 
sale was for the benefit of the ward or of the property. Section 
47 of the Local Act provides that the exercise of any discretion 
conferred by the Court of Wards Act on the Court of Wards 
shall not be questioned by any Oourt. It is clear, therefore, that 
the question of discretion raised in this second appeal cannot 
be entertained in the Civil Court. We, therefore, arrive at the 
same conclusion as the Court below but upon different grounds. 
If the property had been placed under the superintendence of 
the Court of Wards under section 9 of the Local Act and if the sale 
had been made without the consent of the proprietor otherwise 
than on the ground set out in the concluding paragraph ‘of 
section 35, the sale would have been a bad sale, and the Civil 
Court could have entertained a suit to question the power of the 
Court of Wards to sell. The learned Vakil for the appellant 
has contended very earnestly and said all that could be said on 
behalf of his clients, but the fact that the estate was taken under 
the superintendence of the Court of Wards under the provisions 
of Act No. XIX of 1873, renders his position untenable. * The 
appeal is dismissed with costs, which will in this Court include 
fees on the higher scale. 
8. 0. B. Appeal dismissed. 


PRIVY COUNCIL. 
HAR SHANKAR PARTAB SINGH AND ANOTBER 
VETSUS - 


LAL RAGHURAJ SINGH. 


Oudh Hetates Act I of 1869, section 38—Commitice of Talugqdars, whether a 
Court—Res judicata, decision by such Committee whether,— 


A Gomunittes of Taluqdars dismissed the defendant’s suit for main- 
tenance in 1867, and their award was approved by the Financial 
Commissioner, held that the decision of the Committee could not operate 
as res judicata to a subsequent suit for possession of the property as heir. 


The Committee Of Taluqdars was not in any sense a Court within the 
meaning of section 33 of the Oudh Estates Act. 


The defendant in another suit to which the plaintiffs’ ancestor was 

a party sof up that he was the adopted son of a man whom the plaintiffs’ 

ancestor would have succegded. “There was no evidence that the plaintiffs’ 

ancestor had opposed the defendant’s claim, on the contrary he was 

living with and apparently co-operating ° with the defendant. Held, 

, therefore, that the essential elements of estoppel between the persons 
were lacking, and no estoppel was established. 
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To establish an aoisi, by a Hindu widow Gn Oudh) it is necessary 
to prove that it was made by the direction of her husband, and further 
that the natural father of the boy had given him in adoption. Where 
owing to the length of time which elapsed since these conditions could 
be fulfilled, the Court was asked to presume that these conditions had 
been fulfilled, held that to justify to such a presumption it ought to be 
established that the adoption was likely to have been made and that the 
conduct of the parties cognizant of the facts had been at least consistent 
with such an hypothesis. 


APPEAL from a judgment of the Court of the Judicial Commis- 
sioner of Oudh. 


The material facts appear from the judgment. 


The judgment of their Lordships was delivered by 

Lorn Couiins.—The appellants, who are the successors in title 
of the original plaintiff, appeal from a decision of the Court of 
the Judicial Commissioner of Oudh, in favour of the defendant, 
Lal Raghuraj Singh, the present vespondenit, overruling a deci- 
sion of the Subordinate Judge of Partabgarh, in favour of the 
plaintiff. The matter in dispute is the right of succession to 


the Taluka of Shamspur and the question for decision is whether 


or not the respondent was validly adopted as the son of Lal 


' Bisheshar Bakhsh Singh by the widow of the latter, Thakurain 


> 


Baijnath Kunwar. The suit was brought in the Court of the 
Subordinate Judge of Partabgarh by Balbhaddar Singh, the 
predecessor-in-title of the present appellants. The taluka in 
question was granted by Sanad to one Lal Surajpal -Singh, 


‘brother of the respondent, in 1872. Lal Surajpal Singh died 


childless and intestate on the 2ist February, 1892, and was 
succeeded by his widow, Thakurain Raghubans Kunwar, who 
took the estate of a Hindu widow. She died on the llth 
November, 1901. On the 19th March, 1902, the, Assistant 
Commissioner of Partabgarh caused the name of the respondent 
to be entered as holder, and he obtained and holds possession. 
The original plaintiff thereupon claimed as one of four persons 
entitled to succeed on the death of the widow to a fourth share, 
and sought to oust the respondent by proving’that he had been 
adopted into another family and thus lost the right which would 
otherwise have been his of succeeding to the progerty as heir 
to his natural brother, Lal Surajpal Singh. Hence the impor- 
tance of the question, whether the respondent had been validly ` 
adopted out of his own family. There was considerable evidence 
of conduct on the part of the respondent holding out and’ 
asserting, when it suited’his purpose to do so, that he had been 
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adopted as thé’son of Lal Bisheshar Bakhsh Singh, and three Parvy Couxom. 


issues were formulated and considered by both Courts on this 
part of the case,— 

1. Was it res adjudicata ? 

2. Was the respondent estopped as against the plaintiff from 
denying it? 

3. Supposing the plaintiff failed on both these issues, had he 
proved a valid adoption in fact? — 

The Shbordinate Judge found all thege issues in favour of the 
plaintiff. The Court of the Judicial Commissioner arrived at the 
opposite conclusion. It becomes necessary, therefore, to consider 
each of these questions. 

First, as to res adjudicata. The contention of the plaintiff on 
this point is based upon the award of the Committee of Talukdars 
in 1867, affirmed by the Financial Commissioner in 1869. This 
award was made on a claim for maintenance or for a 4 annas 
share in the Taluka brought forward by the present respon- 
dent against Surajpal Singh. This claim was dismissed on the 
ground that the applicant (the respondent) had been adepted 
by Thakurain Baijnath Kunwar and had consequently ceased 
“to have any interest in the heritage of his natural father.” The 
argument for the appellants on this part of the case was based 
on section 13 of the Code of Civil Procedure (Act XIV of 1882), 
which provides that “ no Court shall try any suit or issue in 
which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between 
the same parties or between parties under whom they or 
any of them claim, litigating under the same title in a 
Court of jurisdiction competent to try such subsequent suit or 
the suit in which such issue has been subsequently raised and 
has. been heard and finally decided by such Court.” He is 
bound, therefore, to show that the Committee of Talukdars 
formed such a Court, and he relies on section 33 of the Oudh 
Estates Act, 1869, as justifying this contention. That section 


runs thus :— 

“ And whereas bodies of Talugdars have in several cases made awards 
respecting the provision to be made for certain relatives of Taluqdars, and 
it ia expedient t to render such awards legally enforceable ; it is hereby further 
enacted that every such award shall, if approved by the Financial Commis- 
sioner of Oudh and filed in his Gourt Within six months after the passing of 
this Act, be enforceable as if a Court of competent jurisdiction had passed 
judgment according to the award and a dedree had followed upon such 
judgment.”(’) E 

x (C) Bee Sykes, p. 282. A 
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Tt seems quite clear, therefore, that the Committee of Taluk- 
dars was not in any sense a Court, much less a Court with 
such jurisdiction as is described in the 13th section of the Civil 
Procedure Code above cited as essential to found an estoppel, 
and, for the reasons given in the judgment of the Additional 
Judicial Commissioner, their Lordships are of opinion that the 
Committee had no jurisdiction to decide the question of adop- 
tion, and the affirmation by the Financial Commissioner of their 
refusal to award maintenance could not give judicial ‘validity 
to their decision on a point outside their jurisdiction. Their 
Lordships, therefore, concur with the view taken by the Court 
below on this issue. 

Next, as to the question of estoppel. That which is set up 
is said to arise from the fact that on the death of Thakurain 
Baijnath Kunwar in 1879 the respondent set up a title to succeed 
her as the adopted son of her husband, Bisheshar Bakhsh Singh, 
and on this footing secured the succession to which Partab 
Singh, as the nearest heir, would have been entitled but for 
the respondent’s intervention; that the respondent was thus 
estopped as against Partab from denying the adoption, and that 
the appellants are now claiming under Partab. But there is 
no evidence that Partab in any way-opposed the respondent's 
claim; on the contrary, he was living with and apparently 
co-operating with the respondent at the time, and consequently 
the essential elements of an estoppel between these persons are 
lacking, and even if the appellants were claiming through 
Partab, they cannot establish an estoppel. ` 

Their lordships therefọre agree with the Court below on this 
point also. 

The remaining question is whether the appellants have estab- 
lished the fact that the respondent was effectually adopted as the 
son of Lal Bisheshar Bakhsh Singh. To establish this, they must 
prove that, if the adoption was ever formally made at all by 


_ Thakurain Baijnath Kunwar, as he alleges, it was made by the 


direction of her husband, and further that. the respondent's 
father had given him in adoption. Having regard to the length 
of time which has elapsed since these conditions could have 
been fulfilled, if they ever were fulfilled, the appellants admit 
that they cannot prove them but centend that they ought to be 
presumed. But to justify such a presumption they ought to 
establish an initial probability that the adoption was likely to 
have been validly made and that the conduct of fhe parties 
cognizant of-the facts has been at least consistent with such 
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an hypothesis. Itewould not be right to repeat here the reason- Privy Covwor. 


ing by which the Court below has come to the conclusion that, 
putting aside the statements made by the respondent himself 
when it suited his purpose, the position of the- Thakurain and 
the necessary consequences to her of the adoption rendered: it 
unlikely that she should have made it; and that her conduct 
on crucial occasions was more consistent with the hypothesis 
that she did not regard him as having been validly adopted 
than that she did. It is quite clear that no weight can be given 
to any statements of the respondent, if they fall short of found- 
ing an estoppel, as he has asserted or denied the adoption just 
as it suited his purpose throughout the whole of the protracted 
litigation between the members of the family. It has been 
already pointed out that they do not suffice to found an estoppel 
and, taking into consideration the rest of the evidence, their 
Lordships fully concur in the reasoning and the conclusion of 
the Court below. 

Their lordships will therefore humbly advise His Majesty that 
this appeal be dismissed. The appellants will pay the costs of 
the appeal. 


Appeal dismissed. 
GIRRAJ SINGH AND OTHERS 
` versus 
MULCHAND.” 


Limitation dct (XV of 1877), section 22, articles 61, 83—suit against 
Hindu father—father dying—sons brought on the record—when the suit 
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should be considered to have been instituted against them—payment of, NOX, A. C. J. 


father’s debt—father undertaking a debt on behalf of another—suit by 

sons against the actual debtor —-Limitation, intention of sons—gratuitous 

payment—Hindu Law. 

One U executed a bond for the benefit of one M in 1870. The bond 
was renewed by U at the request of M several times, the last renewal 
being in 1887, M always promising to recoup U if U had to pay the 
money. M again asked U to renew the bond in 1893, but U refused. The 
creditor brought a suit in 1695. During the pendency of the suit U died, 
and his sons wegs brought upon the record in his place. The suit was 
decreed by the Court of first instance. In appeal the sons compromised 
the suit and paid the money due to the creditor. They then brought this 
suit against M in July, 1903. ; f 

Held*Knox, A. C. J. The conduct and language used by M on each 
occasion when the bongs wete renewed meant that U did not intend to 
pay the money gratuitously, although there was no express contract of 
indemnity. Further, that the payment* by the plaintiffs in the present 
cage was not a voluntary one as the compromise under which it was made 

* F. A. No. 75 of 1904. 
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arose out of a suit brought to recover the money and which was stoutly 
defended. In making the payment the plaintiffs did not intend to do so 
gratuitously, and M enjoyed the benefit thereof, and is liable to pay. 

Per Aixuay, J. The suit having been brought within three years from 
the date when the plaintiffs paid the money to their father’s creditor in 
terms of the compromise and as it was on making the payment that the 
plaintifis became entitled to recover, the suit was not barred by limitation. 

At the time the plaintiffs were brought upon the record as defendants | 

* tothe creditor’s suit, there was a subsisting debt, not tainted with immo- 
rality due from their father, and this debt they were bound by law to 
discharge. The suit against’ them must be deemed to Rave been 
instituted when it was instituted against the deceased defendant. The 
suit against the sons not being barred, the payment made by them was 
not a gratuitous payment. 

Per curiam. That U was indebted to the creditor as a principal debtor 
and not as a surety for M. 

First APPEAL from a decree of H. David, Esq., Subordinate 
Judge of Meerut. 

Suit for recovery of money. 

The facts are very fully stated in the judgment of AIKMAN, J. 
Shortly they are as follows :— 

The defendant Mulchand was an old servant of one Rao Umrao 
Singh, the father of the plaintiffs, Rao Girraj Singh and others, 


` In 1870, the defendant required money for his own use and asked 


one Udai Ram for a loan who refused to advance the money on 
his bond. It was, however, settled that Rao Umrao Singh should 
execute a bond for Rs. 2,000 in favour of Udai Ram. The 
money was thus advanced to Mulchand. In 1887, Mulchand being 
unable to discharge the debt which had ‘swelled to Rs. 15,000, 
Rao Umrao Singh renewed the bond with interest. On 30th 
October, 1895, Udai Ram brought a suit for recovery of the 
amount due on the bond against Rao Umrao Singh and got a 
decree from ‘the Court of the Subordinate Judge against the 
plaintiffs who had been. brought upon the recordin place of 
their father who died during the pendency of the suit. An 
appeal was preferred to the High Court. The plaintiffs, however, 
did not prosecute the appeal but compromised it for Rs. 51,000 
and paid up the amount on the 5th Novembr, 1902. They 
brought this suit on the 14th of July, 1903, for recovery of the 
amount from Mulchand. The Subordinate Judge dismissed the 
suit holding that it was barred by satanOn, ° 

Plaintiffs appealed. : 

The case was heard on the 26th of ‘April, 1906, when i: was 
argued on behalf of the reSpondent that the plaintifs were not 
Hable for Udai Ram’s debt inasmuch as it was Rao Umrao 
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Singh’s personal febt. and the property being joint ancestral 
property, was not liable for his debts after his death. The 
appellanis pointed out that in any case Rao Umrao Singh’s 
self-acquired property would have been liable for his personal 
debts and as there could be no getting out of Udai Ram’s 
debt, the plaintiffs were justified in compromising the claim. 
Their Lordships remitted an issue to the Court below to find 
whether Rao Umrao Singh had left any, and, if so, what 
assets ù The finding was that he had not left any assets. The 
facts necessary to explain this finding were as follows :— 
Rao Bahadur Singh, the owner of the Kuchesar estate in the 
Bulandshahr district, had two sons, Rao Gulab Singh by a 
Jat wife, who belonged to his own brotherhood, and Rao 
Umrao Singh, by a Rajput wife. On Bahadur Singh’s death 
Umrao Singh claimed half the property as his heir, in 1859. 
This suit was dismissed upon the ground that the property was 
an impartible estate and that Umrao Singh was an illegitimate 
son of Bahadur Singh and, as such, was not entitled to succeed. 
A few years later, Gulab Singh died, leaving a widow anda 
daughter who also died shortly after. Khushhal Singh, Gulab 
Singh’s son-in-law, took ‘possession of the property.. Umrao 
Singh again brought a suit for possession of the estate by right 
of succession to his brother, but it was again dismissed on the 
ground that Umrao Singh being an illegitimate son, was not 
entitled to succeed. He preferred an appeal to the Privy Council. 
While the appeal was pending, Partab Singh, a distant rever- 
sionary heir of Gulab Singh, brought a suit against Knushhal 
Singh for possession. That suit was referred to arbitration an 
finally compromised. The effect of the compromise was that 
Kuchesar estate was divided into three parts, one of which, 
known as Kuchesar, was given to Umrao Singh, the other two 
known as Muhi-ud-dinpur and Sahanpur, were given to Partab 
Singh and Khushhal Singh, respectively. On Partab Singh’s 
death, his son, Mahraj Singh, succeeded and he in his turn died, 
leaving two daughters. Umrao Singh and several other persons 
brought a suit'for possession of his estate on the ground that 
among Jats daughters did not succeed. Umrao Singh died 
during the pendency of the suit and the plaintiffs were brought 
upon the record. The suit was compromised, and the plaintiffs, 
as heirs of Umrao Siftgh, got a portion of that property. 
The Subordinate Judge on these undisputed facts held that 
what was given to Umrao Singh under the award and the 
compromige, became his ancestral property, and what the plain- 
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tiffs got in the estate of Partab Singh was thei own self-acquired 
property. The plaintiffs took objections to those findings. 

Sundarlal (with him Motilal Nehru), for the appellants. The 
plaintiffs were justified in paying the amount of Udai Ram’s 
decree. Umrao Singh’s personal property was liable for the 
debt, and Umrao Singh left property which could be sold in 
execution of his personal decree, or in other words he’left assets 
which are in the possession of his sons. The Kuchesar estate 
itself was his self-acquired property. Umrao Singh claimed the 
property as that of his separated brother on the death of the 
latter’s daughter without issue. He claimed it as a collateral, and 
in property inherited from collaterals the son acquires no right by 
birth. The property in which a son participates from his birth 
is ancestral property. The plaintiffs could not claim partition of 
Kuchesar estate in the lifetime of Umrao Singh. His suit for- 
possession of his share in the property of his father was dismissed. 
His second suit was for possession not as the heir of his father - 
but the heir of his brother. The property which one inherits 
from his collateral heirs is not his ancestral property. 

Mayne’s Hindu Law, 7th ed., page 344. : 

The property received from collateral heirs is obstructed heri- 

tage in which sons have no right, such as they have in ancestral 


property. . 
Bachcho Kunwar v. Dharam Das, [1906] I. L. R., 28 AIL, 347. 


The other item of property, viz., Mohi-ud-dinpur estate, which 
the sons got, was a share in the estate of Partab Singh. The fact 
that “ the sons have discharged the debts which was contraoted by 
Umrao Singh for the purposes of litigation” in Muhiuddinpur 
case, does not make the property their self-acquired property. 

The third item of property which can be called assets of 
Umrao Singh, was the debt due to him by Mulchand for whom 
Umrao Singh had to pay the money now claimed. * This right 
to be reimbursed by Mulchand was itself property which the 
creditor of Umrao Singh could seize. Mulchand was not com- 
petent to urge that the appellants should not have paid up the 
decree against their father, Umrao Singh’s estate. 

The suit is not barred by limitation. The Subordinate Judge has 
lost sight of the fact that Mulchand was not a direct debtor of Udai 
Ram. The money was advanced to Mulchand upon the under- 
taking that if he did not pay, Umrao Singh was to pay it. Udai 
Ram’s debtor under the bond was Umrao Singh and not Mulchand. 
Tt is only when the heirs of Umrao Singh paid the money that a 
rightto recover it arose. Either article 61 or 81 appKes, 
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J. N. Chaudri (with him Sir Walter Colvin), for the respondent. 

The suit is barred by limitation. Article 57 applies to the case. 

' The loan was a loan-to Mulchand, and Umrao Singh and his 
heirs will have three years from the date of the loan. Each 
renewal is a fresh promise to pay the loan, and Umrao’s heirs 
will get three years from each fresh promise. It is the ultimate 
transaction ‘in the series that is to be looked to. There being 
no evidence as to the nature-of the last transaction, it must be 
assumedeto be of the same nature as the first and intermediate 
transactions. The first was a loan fo Mulchand, and the only 
agreement between him and Umrao Singh was that the former 
would pay Udai Ram. This promise Mulchand failed to perform, 
and article 115 also bars the suit, the breach having occurred on 
Ist November, 1889. With the payments made by Umrao or 
his heirs to the creditor, Mulchand had ‘nothing to do. That 
payment was gratuitous. 

The suit as against the sons is also passed: The liability of the 
sons will arise on two grounds: (1) by reason of their having 
inherited property from their father, and (2) on the ground of their 
pious duty as Hindu sons. As to the liability arising upon the 
pious duty of the sons, the limitation applicable is that prescribed 
by article 120, and it runs concurrently against the father and the 
sons. Thesuit had been brought against the father alone on Ist 
November, 1889. If the sons were also sought to be made liable, 
they ought to ‘have been sued within six years from 1889. They 
ought in fact to have been impleaded in the same suit with the 
father. ` Instead of that they were brought on the record as his 
legal representatives. If time began to run against the father 
from 1889, it is submitted, that it began to run against the 
sons also from that date, and not from the death of the father. 

Narsingh Misra v. Lalji Misra, [1901] I. L. R., 23 AIL, 206. 
Mallesam Naidu v. Jugala Panda, [1898] I. L. R., 23 Mad., 292. 

_ Lachmi Narain v. Lachmi Narain, [1894] I. L. R., 16 All, 449. 
Maharaj Singh v. Balwant Singh, [1906] T. L. R., 28 Al., 508, 516. 


Sundar Lal replied. 

The following judgments were delivered :— 

Kyox, A. ©. J.—The present appeal arises out of a suit brought. 
by Rao Girraj Singh and others to recover a sum of Rs. 44,614-4-9 
- from one’ Mulchand who died after the case was decided in 
the Court below and wlgo is represented in this Court by the 
respondents. The case set up by the plaintiffs is that Mulchand, 
who was an old and trusted servant of their father, Rao Umrao 
Singh, wislfed to borrow a sum of Rs. 2,000 from Seth Udai 
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Crvin. Ram. The latter declined to lend the money to Mulchand 
1907. except upon a bond executed by Rao Umrao Singh. At the 
—— request of Mul Chand, Rao Umrao Singh did execute a bond on 
Gigras SINGER the 30th November, 1870, in favour of Udai Ram, Mulchand 
TEA undertaking to pay off the bond when due. He did not do so, 
, but, at his request, Rao Umrao Singh executed fresh bonds from 
time to time on the same understanding. The latest of these 
was a bond for Rs. 15,000, dated the lst November, 1887, payable 
in two years. No payment having been made on account of the 
bond, the obligee Udai Ram, brought a suit on the 30th October, 
1895, against Rao Umrao Singh, to recover Rs. 15,000 principal, 
and Rs. 22,139-6-6 interest, due under the last bond. The suit 
_ was at first dismissed on a technical ground, but on appeal the 
case was remanded by this Court and resulted in a decree for 
Rs. 48,288-15-6 in favour of the creditor. During the pendency of 
this suit, Rao Umrao Singh died, and his sons were brought upon 
” the record as his legal representatives. They appealed against the 
decree, but whilst the appeal was pending in this Court, they, on 
the advice of their Counsel, entered into a compromise with the 
creditor, whereby they bound themselves to pay Rs. 51,000 to the 
decree-holder. On this compromise their appeal was withdrawn. 
On the 5th November, 1902, they paid a sum of Rs. 40,000 out 
of this Rs. 51,000. They have now sued to recover from Mulchand 
this amount with interest, together with asum of Rs. 954-9-3, 
being costs incurred by them in the High Court. 
The deferice to tho suit was, lst, that the claim against the 
defendant was barred: by limitation on the ground that the cause 
~ of action against the defendant. arose not on. the 5th November 
1902, when the plaintiffs paid the Rs. 40,000, but on the 31st 
October, 1889, the date when the last bond executed by Rao 
Umrao Singh fell due ; next, that the debt due by Rao Umrao 
Singh could not have seen legally enforced against the plaintiffs 
or their property, and that they wrongfully entered into the 
compromise. This amounts to the contention that the payment 
of Rs. 40,000 by the plaintiffs was a gratuitous payment which ` 
they cannot recover. The learned Subordinate J udge dismissed 
the suit. He held that (i) Mulchand was the actual borrower 
of the Rs. 2000 originally lent by Udai Ram in 187 0, and that 
Umrao Singh was, so far as Udai Ram was concerned, “surety for 
Mulchand. Similarly, he held in réspect of the subsequent 
bonds that in them all Mulchand was the principal debtor and 
. Umrao Singh the surety. The last bond so renewed was that of 
1887. (ii) The payment made by Rao Girraj Singh’ and others. 
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were partly on accotint of sums due upon the bond executed in 
1887, and partly on account of costs of the appeal preferred by 
Udai Ram against the order dismissing his suit. 

But he went on to hold that when Umrao Singh’s sons made 
the payment to Udai, Ram or rather to Nand Kishore, the adopted 
son of Udai Ram, deceased, on November, the 5th, 1902, they 
made payment of a debt which was barred by time as against 
the principal debtor, and further that when they entered into the 
compromise with Nand Kishore and allowed a decree to pass 
against them, they did an act wrongful to the principal. 


On these two grounds he dismissed the suit, and hence this appeal. 


The most important issue which we have to determine in this 
appeal is the relationship in which the principal actors in the 
transaction of 1870 and in the final renewal of that transaction 
- in 1887 stood to each other. Udai Ram was the lender of the 
money in 1870, the obligee in the renewal of the bond in 1887. 
Was the borrower of the money in 1870 and the obligor in 1887, 
Mulchand, and was Umrao Singh his surety as the Court below 
has held, or was the borrower in 1870 and the obligor in 1887, 
Rao Umrao Singh ? l 

To quote from the words used in the first plea taken in the 
memorandum of appeal, was it the case that between Udai Ram 
and Mulchand “the relationship of lender and borrower did not 
subsist,” and was Udai Ram neither bound nor entitled to sue 
Mulchand for the recovery of the debt in suit?” 

The original bond in 1870, the subsequent bonds renewing the 
same including the last bond in 1887, were all of them, bonds 
executed by Umrao Singh and Umrao Singh only. Mulchand’s 
name did not appear on any one of them. They were all registered 
bonds, and if they stood alone, there could be but one answer to 
the question stated above and that answer was that Umrao Singh 
was the obligor. The only other evidence pointed out to us as 
bearing upon the point is the depositions of Rao Umrao Singh 
and of Mulchand. A careful consideration of that evidence 
makes it impossible to hold otherwise than that the money was 
: lent to Rao Umrao'Singh and not to Mulchand. 

At page 7a we find Umrao Singh deposing as follows :—“ Mul- 
chand said to me, Udai Ram does not trust me, I reside at a distant 
place. Please execute a bond. Iam liable to satisfy the same,” and 
again at page 9a “I had trust in Mulchand, but the plaintiff had no 
trust in him, and for this reason I got my name entered in the bond.” 

It is equally clear from this evidence that although Rao Umrao 
Singh borrowed the money, he did so merely to hand. it over to 
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Civit. Mulchand. It is not shown anywhere that he derived any 
1907. benefit from it, but if Umrao Singh had not signed the bonds of 
Ww 1870, Mulchand would not have obtained an anna of it from 


sed SoH Udai Ram, and if Rao Umrao Singh had inot renewed the bond, 
Moronanv. Udai Ram would have long ago sued Rao Umrao Singh upon 
aura the original bond. 
aaa a . The Subordinate Judge relies upon a passage in the deposition 
of Mulchand (vide page 144) when he says “Rao Umrao Singh 
used to stand surety for me and signed the bonds in this way on 
every occasion;”’ also.upon the language contained in the 
plaint {vide paras 4 and 5), but he does not seem to have given 
sufficient weight to the consideration that he was dealing with 
the terms of a contract reduced to writing and he has been some- 
what lax in admitting evidence which can hardly be brought 
within any of the provisos to section 92 of the Indian Evidence 
Act, 1872, nor has he made allowance that much of the language 
was due to Indian politeness. Behind all the honeyed speeches 
was the firm resolve evidenced eventually by the bond and this 
resolve was, Udai Ram was not going to lend his money to or 
upon the signature of Mulchand. The bond, dated 14th May, 
1893 (vide page 4a) also points to this conclusion. 

Still less can there be any doubt from the evidence that through- 
out Mulchand in 1870 and 1887 intended to pay this money and to 
indemnify Rao Umrao Singh for any monies he might have to pay 
on thisaccount. This is evident from the bond of 14th May, 1893 
(vide page 44) and the evidence of Mulchand (see page 174 adfinem). 

~ No express contract of indemnity, it is true, appears from the 
evidence, but as pointed out in Leake upon Contracts, Edition 
1878, page 77 :— 

A debt for money paid arises where a person has paid money 
for another under circumstances and upon occasions which 
make it just and equitable that it should be repaid ; a debt or 
contract for payment may then in general be implied in law with- 
out any actual agreement to that effect. See per MAULE, J., in 
Lewis v. Campbell,(*). 

The learned Advocate for the appellants todk his stand upon 
section 69 of the Indian Contract Act, 1872, but the case seems 
to fall rather within the words, or at any rate the spiyit, of section 
70 of the Act. The conduct andè language used by Mulchand 
on each occasion when the bonds ‘vere renewed, if they mean 
anything at all, mean tlrat Rao Umrao Singh was not intended 
to pay the money due under the bond gratuitously. The cir- 
(1) _ [1849] 8 C. B., 545. 
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cumstances disclofe such a situation as was described by their 


‘ Lordships of the Privy Council in Ram Tuhul Singh v. Bisseswar 
Lall Sahoo (*), where they had to consider a converse case ‘and 
say, “It is not in every case in which a man has benefitted by the 
money of another that an obligation to repay that money arises. 
The question is not to be determined by nice considerations of 
what may be fair or proper according to the highest morality. 
To support such a suit there must be an obligation expressed 
or’ implied to repay. It is well-settled that there is no such 
obligation in the case of a voluntary payment by A of B’s debt.” 

The payment by the plaintiffs in the present case was not a 
voluntary one. It is true that it was arrived at by compromise 
but the compromise arose out of a suit brought to recover the 
money, a suit which was stoutly defended, a suit in which the 
defence was unsuccessful and which Rao Girraj Singh and his 
party carried into appeal. 

‘In making the payments which they did on the 5th November, 
1902, the plaintiffs lawfully paid Rs. 40,000 not intending to do 
so gratuitously, and Mulchand has enjoyed and still enjoys the 

benefit thereof. 

' This determination renders it unnecessary to examine the other 
pleas raised in appeal especially as the 6th plea is not pressed. 

_ The appeal must be decreed. 

Arxwan, J.—This appeal arises out of a suit of a somewhat 
peculiar nature. In the Bulandsbahr district there lived one Rao 
Umrao Singh who owned large estates. le had in his employ 
one Mulchand, an old and trusted servant who had been in his 


service sincè the mutiny. In 1870, Mulchand wished to purchase” 


some property, and for that purpose he applied to Udai Ram, a 
money-lender of the Meerut district, for a loan. As Mulchand 
was not a resident of those parts and had no property, Udai 
Ram refused to lend him the money, but offered to let him have 
the sum he wanted, namely, Rs. 2,000, if his master, Umrao 
Singh, stood security for him. 

Mulchand accordingly applied to Rao Umrao Singh, and the 
- latter; at Mulchand’s request, executed a bond for Rs. 2,000 in 
favour of Udai Ram and his father. This bond is printed at 
page 12 of appellant's book in F. A. No. 236 of 1897. It bears 
date the 3rd of November, 1870, and begins as follows :—“ I, 
Rao Umrao Singh, detlare as follows:—‘I have borrowed 
Rs. 2,000 of the Queen’s coin from. Lala Khub Chand and 
Udai Ram, son of Khub Chand, and brotghi it to my use.” The 

(2) [1875] L. R., 2I. A., 131. 
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obligor covenanted' to pay the money on denfand with interest at 
the rate of Rs. 1-8 per cent. per mensem. The loan not having 
been repaid, the bond was renewed on the 25th of October, 1876, 
by the execution of a fresh bond by Rao Umrao Singh for 
Rs. 3,500, being the principal and interest due in the firat bond. 
Tn this bond Rao Umrao Singh admitted the money to be due by 
him and agreed to pay it on demand with interest at the same rate 
as that fixed in the first bond. The second bond not having been 
satisfied, Rao Umrao Singh executed on the 15th of November, 
1879, athird bond in favour of Udai Ram for Rs. 4,000 on account 
of the amount due by him under the bond of the 25th of October, 
1876. He covenanted to pay this amount in 2 years with inter-_ 


‘est atthe same rate as that specified in the previous bonds. 


This debt not having been paid, Rao Umrao Singh, on the Ist 
of November, 1887, executed a fourth bond for the sum of 
Rs. 15,000, which as the bond recites, had been found due by him 
on account of the bond, dated the 15th of November, 1879. He 
covenanted to pay this amount within 2 years with interest at 
the rate of 1 percent. per mensem. All these bonds were registered 
and it will be noticed that in none of them is any mention made of 
Mulchand. Mulchand was examined as witness in the suit which 
Udai Ram brought to recover the amount due under the last men- 
tioned bond. His deposition is printed at page 13 of the appellant’s 
paper book in this case. With reference to the bonds he says at 
page 17 (h) “On none of the occasions when the bonds were 
renewed, did the plaintiff (2.e., Udai Ram), consent to my joining- 
the Rao Sahib in the execution of the bond.” The last bond not 
having been satisfied, Udai Ram, on the 30th of October, 1895, 
(z.e.,) just within the six years period of limitation from the 
date when the money was payable, instituted a suit against Rao 
Umrao Singh to recover the amount due under the bond which 
by this time had swelled to upwards of Rs. 37,000.” On the 23rd 
of August, 1897, the then Subordinate Judge dismissed Udai 
Ram’s suit on a preliminary point. The plaintiff appealed to 
this Court, and, on the 12th April, 1899, the decree of the Subor- 
dinate Judge dismissing the suit was set aside*by this Court’and 


` the case remanded under section 562, Code of Civil Procedure, 


for decision on the merits. Before the’suit could be disposed 
of—Rao Umrao Singh died and,his sons were brought upon 
the record as his legal representatPves. On the 2nd of Jan- 
uary, 1900, the Subordinate Judge passed a decree against 
them for Rs. 37,139-6-6, together with interest pendente lite and 
costs, in all for Rs. 48,288-5-11, with futute interest at the rate 


f 
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of 6 per cent, per annum. Against this decree the sons ‘appealed 
to this Court, but acting on the advice of their counsel they 
compromised the case, undertaking'to pay a sum of Rs. 51,000 
to the plaintiff, and the appeal .was thereon withdrawn. Out 
of this amount of Rs 51,000, the sons of Umrao Singh paid 
Rs, 40,000 to Udai Ram on the 5th of November, 1902. On the 
14th of July, 1903, they instituted the suit out of which 
this appeal arises, to recover from Mulchand the amount thes 
had paid, namely, Rs. 40,000, together with Rs. 954-9-3, being 
the costs which they had incurred in the High-Court. The suit 
has been dismissed by the Subordinate Judge and the plaintiffs 
come here in appeal. 

The costs of the High Court were paid by the plaintiffs on 
the 29th of March, 1900, z.e., upwards of three years before the 
institution of the present suit, and ‘the claim for that item is 
clearly time-barred. Although a plea is taken in the memoran- 
dum of appeal in regard to this item, it isnot supported. Ta 
the plaint in the present suit it is alleged that all the bonds 
mentioned above were executed “by Rao Umrao Singh as 
a surety for the satisfaction of the creditor and for the benefit 
of the defendant.” It is quite clear, however, from the bonds 
and from the evidence in the case that Rao Umrao Singh was 
indebted to Udai Ram as a principal and not as a surety, the only 
resemblance to a surety being that he himself did not benefit 
by the money which Udai Ram lent to him on his credit, and 
that the money was handed over to Mulchand. The main 
defences ‘to the suit were, that the claim was barred by limita- 
tion and that the payment of Rs. 40,000 by the plaintiff was 
in reality a gratuitous payment which they were not obliged 
to make. The learned Subordinate Judge found for the plain- 
tiffs on the issue as to limitation, but he held that the act of the 
plaintiffs in compromising the case was a wrongfulact. He 
further held in regard to the bond that the transaction, namely, 
the execution of the bond by Rao Umrao Singh was so far as 
Udai Ram was concerned ; that of a surety for Mulchand ; that 
Mulchand was the ‘principal debtor; that Udai Ram’s claim as 
against him was barred ; and that the surety (z.e.,) Umrao Singh, 
was therefore absolved from his obligations to discharge the 
debt. In my opinion this view of the Subordinate Judge cannot 
be supported. On the bonéas it stood, the obligor, Umrao Singh, 
had no defence to Udai Ram’s suit as by, it he rendered himself 
liable as a principal for the amount secured thereby. It appears 
to me impossible to hold that Rao Umrao Singh was absolved 
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from liability by the failure of Udai Ram to institute a suit 
against Mulchand. The evidence leaves no doubt whatever 
that the money was borrowed by Umrao Singh from Udai Ram 
for Mulchand’s benefit and at his request, and that the bonds 
were renewed from time to time at Mulchand’s request. It is 
further proved in my opinion that Mulchand undertook to dis- 
charge the bonds when they fell due, that is, he undertook to 
itdemnify Udai Ram. The evidence cliscloses both an express 
and implied contract to hold Umrao Singh free from liability 
under the bonds. In his deposition in the suit of Udai Ram, 
Mulchand said [see page 15 of the appellant’s book between 
letters (g) and (h)] “if a decree be passed against the Rao Sahib, 
he will bring a suit against me.” 

When the bond of the lst November, 1887, was not paid, 
Mulchand and Udai Ram endeavoured to get Rao Umrao 
Singh to renew the bond again, and as an inducement to get 
him to do so, Mulchand executed and registered a bond in. 
favour of Rao Umrao Singh. This bond is printed at page 4 
of the appellant’s book and bears date the 14th of May, 1893. 
Its language throws an important light on the real nature of the 
transaction. It opens as follows :— 

“ In 1870 I stood in need of money and could not get it by my 
own exertions, so my master, Rao Umrao Singh, executed on my 
request a bond for Rs. 2,000 on the 25th of October, 1870, in 
favour of Udai Ram and made it over to me....... Subsequently I 
renewed the said bond from time to time in the aforesaid man- 
ner. Atlast, on the lst of November, 1887, a bond for Rs: 15,000 

“was executed on the admission of the said Rao Sahib and I got 
it registered on the 10th of November, 1887. Now the amount 
due under the said bond, including interest, is Rs. 28,000. As 
the item has largely increased, and with reference to the wording 
of the bond the aforesaid Rao Sahib is liable therefor, though he 
has not been benefitted by this bond, and he signed it for my 
sake, it is necessary for me to pay this money to the Rao Sahib 
and Iam liable to pay the same to him.” Accordingly Mul- 
chand covenanted to pay to Rao Umrao Singh &s. 28,000, with 
interest, at 1 per cent. per annum, and as security for payment, 
hypothecated some zamindari property belonging to him. Rao 
Umrao Singh, however, absolutely, refused to renew his bond in 
favour of Udai Ram and declined to ¢ake the bond which Mul- 
chand had executed. Š 

Mulchand has died since the institution of this appeal and 


- his legal representatives have been brought upon the record, 
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The learned counsel in supporting the decree of the Court below 
has argued, first, that the suit is barred by limitation, and next, 
that the plaintiffs are not entitled to recover, as the paymeut, 
of Ra. 40,000 by them was a gratuitous payment which they 
were under no necessity to make. I may mention here that 
in the written statement filed by the defendants there was 
a plea to the effect that he had spent about Rs. 4,000 out 
of his own pocket in defending Udai Ram’s suit, and that Ife 
bad done this on the express agreement of Rao Umrao Singh 
and with the knowledge and permission of the present plaintiffs, 
that he would be freed from liability. No issue as to this was 
framed in the Court below, and no reference to the plea has 
been made by the respondent’s counsel, so it is unnecessary to 
allude to it further. 

On the question of limitation, I have no hesitation in-agreeing 
with the Court below. The suit is brought within three years 
of the date when the plaintiffs paid Rs. 40,000 in terms of com- 
promise, and it was upon making that payment that the plaintiffs 
became entitled to recover. The suit is within time whether 
the case be considered to fall under article 61 or article 83 of 
the second schedule of the Limitation Act. 

Coming to the second ground of defence set up on behalf of 
the respondents, I am of opinion that it cannot be sustained. 
It is argued that the payment by the sons was gratuitous, as 
they had a good defence to the suit, and that when the payment 
was made by them, their pious liability as Hindu sons was no 
longer enforceable. I cannot assent to this argument. At the 
time when the sons were brought on the record as defendants to” 
Udai Ram’s suit, there was a subsisting debt, not tainted by immo- 
rality, due from their father, and this debt they were bound by 
Hindu Law to discharge. The suit against the sons cannot be 
held to have Been barred. The second proviso to section 22 of the 
Limitation Act provides that when a defendant dies and the suit 
is continued against his legal representative, it shall as regards 
him, be deemed to have been instituted when it was instituted 
against the deceased defendant. I may mention that with regard 
to this defence we sent down an issue to the Court below 
to ascertain whether the sons of Rao Umrao Singh inherited from 
their father” any property other than-the joint ascestral property 
to which they succeeded by survivorship. The Court below 
found that they inherited no such preperty. Objections were 
taken to this finding, and if it were necessary to dispose of them, 
I should havé little difficulty in coming to the conclusion, that 
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having regard to the circumstances under which the Kuchesar 
and Muhi-ud-dinpur properties were acquired by Rao Umrao 
Singh they were not ancestral properties to which the sons. 
succeeded by survivorship. The learned Counsel for the appel- 
lants in support of his objection refers to what is said by Mayne 
in paras. 274 and 275 of the Hindu Law and Usage, and this in 
my judgment fully supports his objections. However, it is 
unnecessary to decide this point as under the circumstances 
stated, the sons were in my opinion bound by Hindu Law to pay 
the debt incurred by their father, a debt in no way tainted by 
immorality out of any property which had belonged to their 
father to which they succeeded either by survivorship or inheri- ` 
tance. : 

For the above reasons I am of opinion that the appeal must 
succeed in so far as it relates to the Rs. 40,000, [ would therefore 
set aside the decision of the lower Court and decree in favour 
of the plaintiffs for Rs. 40,000, together with Rs. 3,280 interest, 
up to date of institution of the suit, and thereafter interest to 
date of realization at the rate of 6 per cent. per annum. This 
decree not to be against the present respondents personally, 
but to be realized from such property of Mulchand as may be 
in their hands and as may be liable for the decree. To this 
extent ] would allow the appeal. I would direct that the parties 
pay and receive costs, including in this Court fees on the higher 
scale, in proportion to their failure and success. 

By tae Court.—The order of the Court is that the decree of 
the Court below be set aside and that the appeal be allowed to 
this extent, namely, that a decree be passed in favour of the. 
plaintiffs for Rs. 40,000, together with Rs. 3,280 interest, up to the 
date of the institution of the suit and thereafter interest up to 
the date of realization at the rate of six per cent. per annum. 
This decree will not be against the present respondents person- 
ally, but will be realized’ from such property of Mulchand as 
may be in their hands and as may be liable for the decree. 
Quoad ultra the appeal is dismissed. The parties will pay and 
receive costs in both Courts in proportion to their failure and 
success, and the costs of this Court will include fees on the 
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ANJORA KUNWAR 
versus 


; BABU AND ANOTHER.* 

Agra Tenancy Act (No. II of 1901)—Suit for rent— Question of title 
decided in favour of plaintiff— Appeal to Commissioner—Memonan- 
dum of appeal returned for presentation to District Judge—Appeat not 
-atlmitted— Limitation Act (XV of 1877), sections 5, 14—sufficient cause 
—Wrong advice of pleader. 

In a suit for rent of an agricultural holding, the defendant set up proprie- 
tary title to the land and the Assistant Collector, first class, found against 
the defendant. Upon the advice of the pleader the appeal was filed in the 
Court of the Commissioner instead of in that of the District Judge. The 
Commissioner returned the memorandum of appeal and it was presented on 
the same day to the District Judge who refused to admit the appeal on the 
ground of its being barred by time and no sufficient cause having been made 
out within the meaning of section 5, Limitation Act. Held, that the principle 
of section 14, Limitation Act, would apply to section 5, and that a client 
who bod fide accepts the advice of counsel as to the proper procedure to 
adopt in the course of litigation, and fails to file an appeal in the proper 
Court within time, is protected by section 5 of the Limitation Act. In 
England erroneous advice on thè part of a legal adviser bas been held not 
to be a sufficient ground for admitting an appeal: after due date, but the 
law in India is not so strict. In re Coles and Ravenshaw, (1907) 1 K. 
B., 1, referred. Brijmohan Das v. Mannu Bibi, I. L. R., 19 AIL, 349 (F. B.) 
referred to. Balwant Singh v. Gumani Singh, I. L. R., 5 All, 591 and 
Rura Mal v. Ram Nath, I. L. R., 28 AIL, 414 followed. - 


SECOND APPEAL against the decree of W. J. D. Burkitt, Esq., 
Officiating District Judge of Allahabad, confirming a decree of 
Rai Bahadur Munshi Ganga Sahai, Assistant Collector of the 
first class. 

Suit for ejectment. 

L. M. Banerji, for the appellant. = 

Sarat Chandra Chaudhri (for J. N. Chaudri), for the respon- 
dents. i 

The following judgment was delivered by 

AIKNAN, J.—The plaintiffs-respondents sued to eject the ap- 
pellant, a pardahnashin lady, from a certain agricultural holding. 


A question of proprietary ‘title was raised and decided by the ` 


Assistant Collector. Acting on ‘the advice of his pleader the 
appellant’s agent filed an appeal against the decision of the 
Assistant Collector in the Court of thet Commissioner. On the 


3rd of April 1905, the Commissioner returned the appeal for 


2 S. A. No. 617 of 1905. - s 
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presentation to the proper Court holding that the appeal lay to 
the District Judge. The appeal was presented the same day 
to the District Judge. The District Judge rejected the appeal 
refusing to consider what had occurred as sufficient cause 
for admitting the appeal under the provisions of section 5’ of 
the Limitation Act. Against that order the defendant had pre- 
ferred this appeal. The case has been very ably argued before 
me by the learned Vakils on both sides, who have cited all 
the authorities bearing on the point. No doubt in*England 
erroneous advice on the part of a legal adviser has recently 


‘been held not to be a sufficient ground for admitting an appeal 


after due date (see in Re Coles and Ravenshaw('), but as 
I take it, the law in India is not so strict. Section 14 of 
the Limitation Act provides that in computing the period of 
limitation for any suit, the time during which the plaintiff 
has been prosecuting with due deligence another civil proceed- 
ing, whether in a Court of first instance or in a Court of appeal 
against a defendant, shall be excluded where the proceeding is 
founded upon the same cause of action and has been prosecuted 
in good faith in a Court which from defect of jurisdiction or | 
other cause of a like nature is unable to entertain it. A Full 
Bench of this Court has held that that section applies to a case 
where a plaintiff has been prosecuting his suit in a wrong Court 
in consequence of a bona fide mistake of law, see Brij Mohan Das 
v. Mannu Babi(*). Tt is true that section 14 applies only to 
suits and not to appeals. But it has been held by this Court, 
see Balwant Singh v. Gumani Ram(*), that the circumstances 
contemplated in section 14 might and ordinarily would cons- 
titute a sufficient cause in the sense of section 5 and the reason 
why section 14 is limited to Courts of original jurisdiction is 
merely because the earlier section had given a larger and more 
unfettered power in the same behalf to appellate Courts.” In 
the case Rura Mal v. Ram Nath(*) it was held that when a client 
bona fide accepts.the advice of Counsel as to the proper procedure 
to adopt in the course of litigation and migled by that advice 
fails to file an'appeal within time, he is entitled to the benefit 
of section 5 of the Limitation Act. Following these rulings I 
have no hesitation in ruling that in the exercise of proper discre- 


_tion the district Judge ought to-have admitted the appeal under 


(1) [1907] 1. K. B,1. 

(2) {1897} L L. R., 19 AIL, 349. 

(3) [1883] I L. R., 5 All, 591. 

(4) [1906] I L. R., 28 All,414.  ° 
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section 5 of the Limitation Act. I set aside his order and remand 
the case to him under the provisions of section 562 of the Code 
of Civil Procedure. I direct him to readmit the appeal undeér 
its original number in the register and proceed to dispose of 
it on the merits. I make no order as to the costs of this appeal. 


Appeal allowed—Cause remanded. 
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NUR-UL-HAQ AND anorHEer.* 
Res judicata—eutt for damages—right declared—subsequent suit for declaration 
of right in respect to tress, 

In a suit for damages in respect of the fruit of certain trees an inciden- 
tal determination of the rights which the parties may have in those trees 
does not bar a subsequent suit for a declaration of right in regard to the 
trees themselves. 

Szconp APPEAL against the decree of L. H. Turner, Esq., 
Officiating District Judge of Shahjahanpur, confirming a decree 
of Maulvi Mubarak Husain, Munsif. 


Suit for a declaration of right. 

The Courts below decreed the suit. 

Defendant appealed. 

The material facts appear from the judgment. 

Muhammad Ishaq, for the appellant. - 


' Karamat Husain, for the respondents. 


The following judgment was delivered by 

Ditton, J.t-This was a suit to have it declared that eertain 
trees were waqf property and to set aside an auction-sale of those 
trees. The facts which gave rise to the suit are these :—One 
Kifait Ali obtained a simple money decree against Athar Ali. 
Tn execution he atidched the trees now in dispute and the plain- 
tiffs-respondents objected to the attachment on the ground that 
they were wagf property. Their objection was disallowed. 
Meanwhile the trees having been sold, the plaintiffs brought this 
suit for a declaration that ghey were waqf property and to have 
the Sale set aside. The defence was that the trees belonged to 
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Athar Ali and that they were not wagf property. The plea of 
the defendants was overruled by the lower appellate Court on the 
groand that it was barred by the rule of res judicata. The only 
point, therefore, that I have to determine in this appeal is whether 
‘or not the plea in question is barred by the rule of res judicata. 
The previous suit which was brought by the present plaintiffs 
was brought by them as Mutwallis of the wagf property to 
retover Rs. 4 as damages, being the value of the fruit of the 
trees in dispute, which had been appropriated by the defpndants. 
The result of that suit was that the plaintiffs obtained a decree 
for the value of the fruit. It is contended that the previous 
judgment bars the defendant’s plea in the present suit. It is 
argued for the appellants that the previous judgment was in a 
case of the nature of a Small Cause Court suit, and with reference 
to the rulings in Chet Ram v. Ganga(1) and Rahat Ali v. 
Alladi(*) and in Inayat Khan v. Rahmat Bibi(*) that judgment 
would not operate as res judicata. 1 think this contention is 
sound. .The only decree which could have been given in the 
previous suit was a decree for the damages claimed. The mere 
fact that there was an incidental determination as to the rights 
of the parties in respect of the trees, furnishes no bar to the 
question as to whether the trees are wagf property or not. T 
therefore allow this appeal, set aside the decree of the lower 
appellate Court and remand the case under section 562 of the 
Code of Civil Procedure to the Court of first instance for trial 
on the merits. The appellant will have his costs of the appeal 
in this Court on the higher scale, other costs will abide the event. 
“In view of my judgment the objections filed under section 561 


fail and are dismissed. 
Appeal allowed. 
(1) [1886] A. W. N., 44. f 
~ (2) [1883] A. W. N., 203. . 
(3) [1879] L L. R., 2 All, 97. 
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UMED alias NANHU 
versus 


JASRAM*. 


Civil Procedure Code (Act XIV of 1882), section 313—objection after 
sale—not maintainable—judgment-debtor refraining from taking objec- 
tion before sale. 


& judgment-debtor who might have raised objections prior to the sale 
but who has refrained from doing so, and who might have appealed 
against the order for sale has no right after the sale has been carried out 
to prefer an objection that the property sold was not legally saleable. 

- Section 313 of the Code of Civil Procedure does not recognise any right 
in the judgment-debtor to file an objection after sale. Durga Charan 
Mandal v. Kali Prassanna Sarkar, L L. R., 26 Cal, 727. Ramehhatbar 
Misir v. Bechu Bhagat, I. L. R., 7 All, 641, referred to. 

Execution second appeal aganist the decree of H. J. Bell, Esq., 
District Judge of Aligarh, reversing the decree of the Munsiff. 

Application for execution. 

The Courts below allowed the application. 

Judgment-debtor appealed. 

Kedar Nath (for Satya Chandra Mukerji), for the appllett 

Govind Prasad, for respondent. 

The following judgment was delivered by 

AIKMAN, J.—This is an appeal by a judgment-debtor against 
whom a decree was passed under section 90 of the Transfer 
of Property Act. On the 16th of February, 1906, the respondent, 
decree-holder, applied for the attachment of a house and certain 
trees in execution of this decree. The property was attached on 
the 24th of March, 1906, and sale was fixed for the Bist of May, 
1906, on which date the property was sold and purchased by 
one Hira Lal who is apparently son of the decree-holder. On 
the 12th of J une, 1906, the judgment-debtor filed an Objection 
to the sale on the ground that the property sold was not legally 
saleable in execution of the decree against him, inasmuch as the 
house belonged tognd was occupied by him as an agriculturist and 
the trees stood off his occupancy holding. Both the decree-holder 
and the auction-purchaser were made parties to the application. 
The decreg-holder alone resisted the application. He denied 
that the house was ceoupied by the judgment-debtor as- an 
agriculturist. 

The Munsif sustained the objection of the judgment-debtor 


and set aside the sale. On appeal the learned Additional Judge 
*E. S. A. No. 48 of 1907. 
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Civiu. reversed the Munsif’s order and dismissed the objection. The 
1907. judgment-debtor comes here in second appeal. 
—— Section 313 of the Code of Civil Procedure allows the pur- 
e ae chaser at a sale in execution of a decree to apply to the Court to 
v. set aside the sale on the ground that the person whose property 
J ARAL purported to be sold had no saleable interest therein. But that 
Aikman, J.  Sgction does not recognise any right in the jadgment-debtor to 
ce file such an objection after sale. No doubt the judgment-debtor 
might before sale object that the property attached is not legally 
saleable in execution of the decree. Such an objection. would 
be clearly a matter falling within clause (e) of section 244 of 
the Code. But in this case the learned judge finds that the 
judgment-debtor was a party to the order for sale and that he 
knew of the proposed sale. Ho holds that this being so, it was 
not open to him to allow the sale to take place and then file an 
objection that the property was uot saleable. In the case 
relied on by the Court below, namely, Durga Charan Mandal v. 
Kali Prassanna Sarkar(*), the learned Judges, at page 732 of the 
judgment say, “ A difficulty arises in this wise: An order for 
sale was made, and in furtherance of that order the property was 
sold, whatever may be the effect of that sale. [f the judgment- 
debtors were parties to that order, or were aware of it and did 
not appeal against it, they are now precluded from questioning 
the propriety of that order and consequently of the sale that 
has taken place under that order.” This isclearly an authority 
in support of the view taken by the learned Additional Judge, 
and I see no reason to dissent from it. Tt also appears to me to 
be in accordance with what was said by OLDFIELD, J., in the 
case Ramchhaibar Misir v. Bechu Bhagat(*). There after a sale 
bad taken place, the judgmeni-debtor put in an application to 
the effect that the property sold was a right of occupancy tenure 
and not saleable by law. OLDFIELD, J., as to this said, “It is an 
objection which the judgment-debtur might have taken at the 
time of attachnient prior to the sale, but it is not one he can take 
after the’ sale under section 311, so as to afford a ground under 
section $12 for setting aside the sale.” Tt is Clear that section 
311 does not apply. In my opinion a judgment-debtor who 
might have raised objections prior to the sale bug who has ( 
refrained from doing so, and who emight have appealed against ; 
the order for sale has no right after the sale has been carried ` 
out to prefer an objection? that the property sold was not legally 
(1) [1899] I. L. R., 26 Cal, 727. : 
@) [1885] L L R., 7 AlL, 641. 
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saleable. As the learned Additional Judge remarks, “ To hold 
otherwise would only be to encourage deliberate and mischievous 
procrastination.” 

For the above reasons the appeal, in my opinion, fails and I 
dismiss it with costs. 


Appeal dismissed. 
MUZZAFFAR ALI KHAN AND OTHERS d 
è VETEUS 
PARBATI.® 


Mahomedan Law Imamia School—childless widow—right to sueceed— 
posssssion in lieu of dower—vwhether such right inheritable and trans- 
ferable—Transfer of Property Act, (1V of 1882), section 6, clause (d)— 
mortgages in possession—change of nature of possession—appointment 
of guardian ad litem—inherent powers of Court. 

A childless widow of a deceased Shia Mahomedan does not inherit 
the immovable property left by her husband. 

The right of a Mahomedan widow in possession of the property in 
lieu of dower is a right which is assigned to her as a creditor to hold 
the property until her debt is satisfied, and the transfer of such right is 
prohibited by section 6, clause (d) of the Transfer of Property Act. Such a 
right is neither heritable nor transferable J/usammat Bibi Bechan v. 
Sheikh Hamed Husan, 14 M. I. A., 377; Hadi Ali v. «Ikbar Ali, I. L. R 
20 AIL, 262, referred to. 

A mortgagee cannot, by any act of his, render his possession . adverse 
to the mortgagor during the continuance of the mortgage. I. L. R., 32 
Cal, 296, followed. 

In a suit brought against Shia Mahomedan infants, their mother, who 
was a Shia, was made a guardian ad litem. The property of the minors 
was sold and purchased by the decree-holder. Held that it should be 
presumed that the mother was appointed guardian of her minor children 
z the Court which has an inherent power to appoint a guardian 

ad litem. The sale held in execution of the decree binds the minors. 

Frrst APPEAL from a decree of Babu Madho Das, Subordinate 
Judge of Salaranpur. - 

Suit for redemption. 

The Court of first instance TN the suit. 

Plaintiffs appealed. 

The material facts appear from the judgment. 

Motilal Nehru (with him J. N. Chaudri and Ghulam. Mujtaba), 
for the appellants. 

Sundar Lal, for the respondents. 

The judgment of the Court was delivered by 

Ditxoy, J.—This appeal arises out 9f a suit for redemption 
of a mortgage, dated the 28th of January. 1896. We think it 
well to begiñ by explaining the array of parties. Pate Nos. 

*F, A. 222 of 1904. 
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Crvi. 1 and 2 are purchasers to the extent of a moiéty of the equity of 
1907. redemption of mauza Lohari from the heirs of the original 
~ mortgagor. Plaintiffs 3 and '4 are the heirs to the original 


a AU mortgagor and are interested in the remaining moiety. The 














v defendants are the heirs of the mortgagees. The following 
Pansat. genealogical tree will explain the relationships of the parties :— 
Dillon, J. © n MAHDI ALI. 

TE | 
Ashraf-un-nisa, 1st wife. Umda Begam, ° 
l 2nd wife. 
Ghisyawan or Ghiso, | 
defendants allege — >. 


survived Mahdi Ali. | is 














, SRR 
— 
Sn “7, 
Ishtiak Husain, Zinda Begam, 
plaintiff No. 3. plaintiff No. 4. 
SITA RAM. 
Sheo Lal. 
cy 
iai Sahai. 
Parbati, lst wife, Sundar, 2nd wife, 
defendant No. 1. defendant No. 2. 


The plaintiffs allege that Mahdi Ali was the owner of mauza 
-Lohari, rd of which. was his ancestral property, and the remaining 
4rd he had inherited from Musammat Hingia. He mortgaged 
3rd to Sita Ram and Sheo Lal, who, together with Baldeo Sahai, 
the son of Sheo Lal, constituted a joint Hindy family at the 

time% the mortgage. 

The mortgage, which was a usufructuary one, for a sum of 
Rs. 4,000, was for a term of ten years. On the death of Mahdi Ali 
who was a Shia Mohammadan, his wife, Ashraf-ul-nisa, being 
childless, did not inherit any portion of her Susband’s estate. 

The whole property, therefore, devolved upon Umda Begam, a 
second wife, and her three daughters ; and alter the death without 
issue, of Husaini and Piaree, two of the said dafighters, the 
property came to Ashkari, the third daughter. 

Plaintiffs 3 and 4, wha are the son and daughter respectively, 
of the said Ashkari, inherited the estate from their mother. The 
plaintiffs 3 and 4 having thus become entitled to the equity of 

? 


ni 
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redemption in the whole property, sold a moiety of it to plaintiffs 
land 2. The plaintiffs claim redemption of the whole of the 
mortgaged property. Mesne profits are also claimed on the ground 

. that the mortgage was effected before the usury laws were 
repealed, and mortgagees would, therefore, be only entitled to 
charge interest at the rate of 12 per cent. per annum on the 
mortgage money. 

The case for the defence is, that Ashraf-ul-nisa had a daughtér 
by Mahdi Ali who survived her father, and so, Ashraf-ul-nisa 
was one of her husband’s heirs. 

That Mahdi Ali died in debt in 1852 and that Ashraf-ul-nissa 
who was in possession of 10 biswas of Lohari in lieu of dower, 

sold her share by a sale-deed, dated the 27th of May, 1853, to 
© Baldeo Sahai, the husband of the defendant, to pay off the said 
debt, and that as to the remaining 10 biswas of the village, they 
were sold by auction on the 20th of March, 1854; in execution’ of 
decrees passed against the heirs of Mahdi Ali and were purchased 
by Sheo Lal, one of the mortgagees. From him they passed to 
Baldeo Sahai his son, the husband of defendants, who inherited 
them after his father’s death. 

The defendants contend, that if Ashraf-ul-nisa had no daughter 
who survived her father and therefore had no title to convey to 
Baldeo Sahai, she and Baldeo Sahai must be regarded as strangers, 
and as Baldeo Sahai had been in possession since the date of 
sale, or at all events since 1863, when we first find his name 
entered in the revenue papers, his possession must be regarded 
as adverse to the heirs of the mortgagors, and as the suit was 
brought in 1904, it is barred by the 12 years rule of limitation 
It is also pleaded that Baldeo Sahai was not joint with his 
father, Sheo Lal, at the time he purchased the 10 biswas 
from Ashraf-ul-nisa; and that having, therefore, lost his mort- 
gagee’s rights therein, his possession after the sale ret be 
regarded as adverse to the mortgagors. , 
` On these grounds the defendants contend that the whole of 
the equity of redemption became vested in the mortgagees, and 
that there was, therefore, nothing left to redeem. The plaintiffs 
in reply state that if Ashraf-ul-nisa had any title to convey, she 
could, at the outside only, convey her-interest as an heir of her 
husband. ‘Therefore, even on the assumption that she had a 
daughter who survived Mahdi Ali, she was not entitled to sell 
what she professed to sell, but only 3, which was her share and 
gz her daughter’s, which she inherited; their joint shares being 
ga. As to the 10 biswas sold by auction, the plaintiffs position 
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is, that the village Lohari was not comprisad in the property 
which was sold by auction on the 20th of March, 1854, but assum- 
ing that it was only the share of Umda Begam was sold which 
would be th, and that therefore the plaintiffs are entitled to the 
redemption of all but $4nd. These were in substance the plead- 
ings in the Court below, and it was upon these lines that the 
case was argued at the hearing of the appeal before us. 

‘lt will be seen that upon these pleadings the principal points 
for determination in this appeal are :— 

(1) Had Ashraf-ul-nisa a daughter living when her husband 
Mahdi Ali died ? 

(2) If not, what is the effect of the transfer of the 27th of 
May, 1853, by her to Baldeo Sahai ? 

(3) As to the remaining 10 biswas, were they actually sold 
and purchased by Sheo Lal or not ? 

As to point (1) the onus is on the defendants. 

[His Lordship after discussing the evidence proceeded.] 

Be that as it may, we have as we have shown above, satisfied 
ourselves that the evidence will not support the finding that 
Mehdi Ali had a daughter by Ashraf-un-nissa who survived him. 
Upon the admission made at the hearing, a widow under Imamia 
Law, if she has no issue alive at her husband’s death, does not 
inherit any immovable property from her husband. We find 
that Sayed Amir Ali in his Muhammadan Law (2nd edition), 
Vol. IT, page 118, lays down as follows :— 

Para. 78.—‘‘ The husband takes a share in all kinds of property 
left by his deceased wife, and so does the widow when she has 
s child born of her womb or child’s child. But when she has 
no child or when a child was born to her, but died before the 
decease of her husband, then she is entitled to a fourth share in 
the personal estate only, including household effects, trees, build- 
ings, te. She takes no interest in the landed property. When 
there are several widows they take the fourth of the personal 


‘estate equally. But when the widow has children, she takes §th 


of both personal and real property. If the children, however, 
be not of her womb, she is not entitled to §th bf the real estate.” 
But it has been contended for the respondents, that it is 
immaterial whether Ashraf-un-nisa had a daughter or not. That: 
as,she was in possession of half of Lohari in lieu of *her dower, 
she could in that right convey a good, title by the sale-deed of | 
the 27th May, 1853. This is the position which was definitely 
taken up by the counsel for the respondents at the hearing before 
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us, and this is tHe interpretation which he asks us to put on 
para. 7 of the written statements. (Vide paper book, page 10). 
In support of his argument he again referred us to the sale-deed 
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of 27th May, 1853, to be found at page 31. In the sale-deed, MU™Frar 


. Sayed Inayat Husain, Mukhtiar of Musammat Ashraf-un-nisa, 
set forth as follows :— 

“ My client,” i. e., Ashraf-un-nisa, “remained the heir of half 
the estate of the deceased in lieu of the dower debt,” and goes 
on to saf that as her husband died heavily involved and she had 
to satisfy the decree against his estate, she makes an absolute 
sale of the 10 biswas share including the mortgaged property 
as well as property which was not mortgaged, owned by her and 
situate in Lohari, to Baldeo Sahai, son of Sheolal, for Rs. 7,500. 
Assuming that Musammat Ashraf-un-nisa had a claim against 
her husband’s estate for unpaid dower and that in this right she 
considered herself entitled to deal with 10 biswas of mauza 
Lohari, and that she transferred whatever right she had under the 
sale-deed to Baldeo Sahai, the question is, what is the legal effect 
of this transfer ? : 

The appellants at once answer this by referring us to Musammat 
Bibs Bechan v. Sheikh Hamid Husain(*). In that case a Muham- 
madan widow whose husband died without issue, had been put 
in possession of her husband’s estate by the Collector’s Courts 
as a co-heir and for her deferred dower, and the question arose 
as to her position. 

Their Lordships of the Privy Council at page 384 lay down the ` 
law as follows :—“ But the appellant having obtained actual and* 
lawful possession of the estates under a claim to hold them as 
heir, and for her dower their Lordships are of opinion that she is 

‘entitled to retain that possession until her dower is satisfied, 
and the resportdents cannot recover the possession of their@fares 
unless that satisfaction has taken place.” “It is not necessary 
to say, whether this right of the widow in possession is a lien 
in the strict sense of the term, though no doubt the right is 
so stated in the judgment of the High Court in a case of Ahmad 
Husain v. Khudaija(*). Whatever the right may be called, it 
appears to be founded on the power of the widow, as a creditor 
for her dowef, to hold the property of her husband of which she 
has lawfully and without force or fraud, obtained possession 
until her debt is satisfied, with the liability to account to those 

(1) [1871] 14 M. L A., 377. 
i (2) [1868] 10 W. R., 369. 
69 


v. 
PARBATI. 


Dillon, J 


526 


Omn. 
1907. 


MUZAFFAR ALI 
Kayan 


V. 
PARBATI. 


Dillon, J. 


HIGH COURT. [A. L. J. R. 


entitled to the property subject to the clatms for the profits 
received.” 

_ It will be seen that this is a much stronger case than the one 
before us. The lady was.in actual and lawful possession (a 
status to which Musammat Ashraf-un-nisa, it is admitted, never 
attained, possession having remained all along with the mort- 
gagees), and yet the utmost right assigned to her iş that of 
a*creditor .to hold certain property until her debt is satisfied, 
with the liability to account to those entitled to the property. 
Such a right could never be transferable. It is nothing more 
than an interest in property restricted in its enjoyment to the 
owner personally, and the transfer of any such right is prohibited 
by section 6, clause (d) of the Transfer of Property Act No. IV of 
1882. 

Furthermore we have held in this Comt that such rights are 
neither inheritable nor transferable (see the decision in Hadz 
Ali v. Akbar Ali)(’). 

The next argument that was addressed to us by the respon- 
dents was directed to showing that Baldeo Sahai had acquired 
a title by adverse possession. ` ` 

[His Lordship after discussing the evidence proceeded. ] 


In short we find that the separation between father and son was 
one merely of convenience, and that the family remained to all 
intents and purposes a joint family. This finding at which we 
have arrived disposes of the whole argument as to Baldeo Sahai’s 
having acquired a title by adverse possession. When Baldeo 


Sahai’s name was entered in 1863 as owner, he came to the pro- 


perty as no independent stranger but as a mortgages. 

This brings us to the question :—Can a mortgagee by any 
act of his even render his possession adverse to the mortgagor 
duriag the continuance of the mortgage? And eur answer is 
in the negative. The rulingin Khazraj Mal v. Daim(*) seems to 
us conclusive on the point. The following are the remarks 
which support this view :— 

“ Their Lordships are satisfied that the possbssion has Baas that 
of the mortgagees throughout, and the question at issue is exclu- 
sively one between mor igagor and mortgagee. As between them 
neither exclusive possession by the mortgagee for any length of 
time short of the statutory period “of sixty years, nor any acquies- 
cence by the mortgagor not amounting to a release of the equity: 


(3) [1898] I. L. R., 20 All, 262. 
(4) [1904] I. L. R, 32 Cal, 312. ° 
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of redemption, will be a bar or defence to a suit for redemption 
if the parties are otherwise entitled to redeem.” 

We have now only to consider the third principal point in 
this case, viz., as to the remaining 10 biswas, were they actually 
* sold and purchased by Sheo Lal or not. The case for the appel- 
lant is that they were not sold but only the rights of Musammat 
Umda therein were sold. Our answer to this question will 
depend upon the view we take of the documentary evidence’at 
pages 20, 21 and 22A. Ona perusal of this evidence we agree 
with the Lower Court that it proves that the remaining 
10 biswas of Lohari were actually sold and purchased by 


Sheo Lal at the auction sale of the 30th of March, 1854, ` 


and that he has been in possession ever since. It is argued 
that such sale would be ineffectual as against the daught- 
ers of Musammat Umda Begam because the decrees which 
had been obtained, and which are to be found at page 20A, 
were invalid as against them, they not having been properly 
represented in those suits, that an Imamia mother cannot, 
under any circumstances, be the lawful guardian of her 
minor childern, and a passage in Baillie’s Mohammadan Law 
Imamia, page 232, was relied on; it was also urged that it is 
doubtful whether at the time when the decrees were obtained, 
a Civil Court in these provinces had the power of appointing 
a guardian ad litem, but that in any case even if it is assumed 
that the minors were properly represented in those suits by their 
mother, that representation cannot be held to extend to the sale 
proceedings. We think that we ought to presume that Musam- 
mat Umda was appointed by the Court to act in those suits 4B 
guardian of her minor children, and we also think that the power 
to appoint a guardian ad litem is inherent in every Court of Civil 
jurisdiction, The sale proceedings were a continuation of the 
suits which had been brought, and the decrees which h#tf been 
obtained against Musammat Umda in her own right and as 
guardian of her infant daughters. The property actually sold, 
namely, the 10 biswas, was not her share alone, but was the 
joint shares of tlre mother and the minors, in other words, of the 
judgment-debtors ; Sheo Lal paid full consideration, and his good 
faith has not in any way been impugned. He has been in 
possession for over fifty years. We decide the third point 
in favour of the respondents. In the result the plaintifl’s appeal 
will be allowed so far as the 10 biswas purchased by Baldeo 
Sahai are concerned, but as to the remaining 10 biswas their 
appeal will be dismissed. Costs will be in proportion to the 
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success and failure of this appeal. The costæin this Court will 
include fees on the higher scale. 

We accordingly set aside the decree of the Court below so far 
as it dismissed the plaintifi’s claim to be allowed to redeem the 
10 biswas of Lohari which were sold to Baldeo Sahai, and - 
remand the case to that Court with direction to re-admit the 
suit under its original number in the register and dispose of it 
of the merits in accordance with what we have above set out. 


Partly decreed and remanded. 


SITA RAM AND ANOTHER 
Dersus 
-GAYESHWAR PRASAD AND ANOTHER.” 
Hindu Law—Joint family—sutt for declaration that a certain bond was ' 
joint property—family admittedly separate ai the date of suit—pre- 
sumption—onus of proof. 

A member of a divided family who seeks to recover property which 
was in the possession of another member of such family, and ostensi- 
bly the property of that member at the time of his death, must establish 
by evidence the foundation of his case, namely, that the property was joint 
property to which he was entitled. If the family is admittedly separate 
at the date of the suit, there is no presumption under the Hindu law in 
favour of the property being joint. Bannoo v. Kashee Ram, L L. R., 3 
Cal., 315, and Narayan Babuji v. Manohar I. L. R., and 7 Bom., H. C. R., 
153, referred to. 

First APPEAL against a decree of B. Upendro Nath Sen, Subor- 
dinate Judge of Farrukhabad. z 
- Suit for sale upon a mortgage. 

The Court of first instance decreed the suit. 

Defendants appealed. 

Satya Chandra Mukerji (for J. N. Chaudri), for the appellants. 

Sundarlal, for the respondents. 

The judgment of the Court was delivered by 

Dittox, J.—The plaintiff brought the suit out of which this 
appeal arises on the 10th of May, 1904, for* gale on a mort- 
gage bond for Rs. 1,600, executed in favour of one Sita Ram, 
defendant No. 1, on the 28th April, 1886, on the allegation that 
the bond in question was the joint property of Sita Rem and his 
brother, Radha Kissen, defendant No. 2; that the plaintiff was a 
transferee for consideration from Radha Kissen, and that as 


Sitaram refused to join in the suit, he had been impleaded as a 
è F. A. 16 of 1905. ° 
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defendant. The défence of the principal defendant, Sita Ram, 
was inter alia that the bond was self-acquired property and 
Radha Kissen had no interest in it which he could transfer to 
the plaintiff. It was common ground that the family was 
-separate at the date of suit, and that the ancestral property had 
been divided by definement of shares, and that rents are now 
collected separately. But the plaintif put the separation only 
8 or 9 years back, while the defendant put it 20 years back. 
The Subordinate Judge held that the family had been separated 
only 8 or 9 yaars before the institution of the suit; that the bond 
on which the suit was brought was executed in consideration of 
other mortgage deeds and cash, belonging to the joint family, 
and that it was joint property at the time of the separation, and 
continued to be joint up to the time when the defendant No. 2 
“gold his share in it to the plaintiff. He accordingly decreed the 


plaintiffs suit, and ordered that upon realization of the mort- ` 


gage debt, half should be placed in Court to the credit of Sita 
Ram, and the other half should go to the plaintiff. It was 
contended by the learned Vakil for the appellant, who expressly 
stated that his argument was based on the assumption that the 
Subordinate Judge was right in holding that the bond was the 
joint property in 1886, and continued to be so in 1895, that 


tLe plaintiff could not succeed, for it must not only be shown 


that the bond was joint property in 1886 when it was executed, 
and in 1895, when the separation took place, but it must further 
be shown that it continued to be joint after the separation of 
the brothers. The family being admittedly separate at the data 
of the suit, there was no presumption under the Hindu Law in 
favour of the plaintiff, and the property covered by the mortgage 
being admittedly in the possession of Sita Ram, it lay on the 
plaintiff to prove that he had a subsisting interest in the bond 
and this he had not done. He relied on the observations of the 
Privy Council in the case of Bannoo v. Kashee Ram(*) and on 
the ruling in Narayan Babuji v. Nana Manohar(*). The learned 
advocate.for the plaintiff claimed to have proved that the bond 
was joint property; when it was executed in 1886, and that it 
continued to be so down to 1895, when a separation took place 
between the, brothers and there was a definement of shares. 
He argued that it was for the defendant-appellant to show by 
evidence how the bond Which had been admittedly joint up 
to 1895, had, after that date, become the exclusive property of 
(0) 0877] LL. R., 3 Cal, 315. 
(2) [1870] 7 Bom., H. O. R. A. C., 153. 
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the defendant, Sita Ram; that the defendant*had failed to give 
any evidence on this point, and that in the absence of such 
evidence, Radha Kissen, and through him the plaintiff, must be 
deemed to have the same rights after, as Radha Kissen admit- 
tedly had, before the year 1895. We have carefully considered 
the rulings cited to us by the learned Vakil for the appellant, 
and. accepting as we are bound to do the law laid down in the 
Inidian Law Reports, Calcutta Series, Volume III, page 315, that 
a member of a divided family who seeks to recover propery which ` 
was in the possession of another member of such family, and 
osteusibly the property of that member at the time of his death, 
must establish by evidence the foundation of his case, namely, 
that the property was joint property to which he was entitled. | 
We think that in the present case the plaintiff has satisfactorily 
established this fact by the production of the agreement of the 
9th October, 1895, the genuineness of which has been admitted 
by the appellant. From that deed it may be inferred that at 
that time the property in dispute was joint, and the question of 
its partition was referred to arbitration. The deed in question 
opens with the following recital :—“ We, Sita Ram and Radha 
Kissen, sons of Ajudhia Prasad, caste Brahmin Dube, residents of 
mauza Jaspurapur Sarayan, pargana Kanauj, district Farukha- 
bad, do declare as follows :—We hold property half and half by 
inheritance, and there has been a dispute between us for a long 
time regarding the partition and settlement of its moveable and 
immovable properties as well as the debts and outstandings 
payable by us to others and by others to ourselves, as ho settle- 
“ment has yet been made.” Upon the strength of that deed and 
the other evidence in the case, we agree with the finding of the 
Court below that the mortgage deed in suit was ‘the joint pro- 
perty of the defendants 1 and 2 in 1895, and continued to be 
so at te time the defendant No. 2 sold his rights fo the plaintiff. 


' Upon these findings it follows that this appeal fails. We ac- 


cordingly affirm the decree of the Court below and dismiss 
the appeal with costs, including fees in this Court on the higher 
scale. d 

Appeal dismissed. 
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ABDUL MAJID 
. versus ` 
AMOLAK AND ANOTHER.” 


Civil Procedure Code (Act XIV of 1882), section 5824—Defiereyey 
-made good within the time fixed—Limitation—Pre-emption—price— 
biirden of proof—Shifting of —market-value. 


When an appellant makes good the deficiency in court-fee within the 


time fixed by Court, he gets the benefit of section 582A of the Code of 


Civil Procedure. 

. When a plaintiff in a suit for pre-emption shows that the price entered 
in the sale-deed was greatly in excess of the market value of the property 
and gives evidence of the price paid on sales of other property in the 
village and in the vicinity, he discharges the burden which prima facie 
is on him, and the onus is then transferred to the vendee to show that he 
paid the price mentioned in the sale-deed. Where the vendee fails to 
discharge the burden thus shifted to him, the Court is justified in awarding 
him the market price. B. E. O’Conor v. Ghulam Haidar, I. L. R., 28 
All, 617, not followed. Bhagwan Singh v. Mahabir Singh, I. L. R., 5 
All, 184; Sheo Pargush v. Dhanraj, I. L. R., 9 AIL, 225; Agar Singh v. 
Raghuraj Singh, I. L. R., 9 AIL, 441, followed. 


SECOND APPEAL from the decree of H. W. Lyle, Esq., District 
Judge of Agra, confirming the decree of Munshi Shankar Lal, 
Subordinate Judge of Agra. 


The plaintif brought a suit for pre-emption of a zemindari 
property sold by Ranji Lal to Abdul Majid on the allegation that 
the property was really sold for Rs. 1,200, though Rs. 2,500 
were entered in the sale-deed. The Court of first instance found 
that the market price of the property was Rs. 1,733 and decreed 
the claim orf condition of payment of the sum to thesreffdee. 
On appeal the learned Judge found that the price in the sale- 
deed was a fancy price, but under the circumstances of the case, 
the’ price determined by the Court of first instance was the 
reasonable one. He therefore dismissed the appeal and confirm- 
ed the decree of the Court of first instance. 


Defendant appealed. 


B. E. O’Conor (with him Mohan Lal Sandal), for the respondents, 
raised a preliminary objection to the hearing of this appeal. 
: aN. A. 640 of 1906. 
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Civit. The appellant wrongly gave the valuation of the appeal as 
1907. Rs. 369-6-0, five times the Government revenue, under-clause VI 
— of section 7 of Act VII of 1870, but in view of the ruling as laid 
Asor MAID down in 
EER Hafis Ahmad v. Sobha Ram [1884], I. L. R., 6 AlL, 488, 


= the court-fee ought to have been paid on the difference between 
the price found by the Court and that alleged by the vendee when 
the sole question in the appeal is that of the sale-consideration. 
Accordingly the court-fee payable is on (Rs. 3,500 -— ks. 1,733) 
= Rs. 1,767, i.e., Rs. 115-0-0. The fee paid was only Rs. 42-12-0 ; 
so there was a deficiency of Rs. 72-4-0. When the record of the 
case came in the office, the stamp reporter made a report as to 
the deficiency. In the meantime, the period of limitation expired 
on llth October, 1906, and the deficiency was made good 
on 30th November, L906. Section 582A of the Code of Civil 
Procedure and section 28 of the Court Fees Act do not save 
the appeal being barred by limitation. A mistake of law is not 
excusable. 


The Court overruled the preliminary objection. 


G. P. Boys, for the appellant, submitted that the plaintiffs were 
liable to pay what the defendant actually paid even if it was a 
fancy price. 


B. B. O'Conor v. Ghulam Haider [1905], L L, R., 28 All, 617. 


B. E. O'Conor, for the respondents, was not called upon to reply. 


The judgment of the Court was delivered by 

Aikman, J. ° AIKMAN, J.—This is an appeal by the defendant vendee in a 
Foe suit to establish a right of pre-emption. A preliminary objection 
is raised by the learned Counsel for the respondents on the ground 
that the memorandum of appeal was not properly stamped when 
it wag peesented. The stamp on the memoranduin of appeal 
was found to be deficient, but the deficiency was made good 
within the time fixed. In our opinion the case falls within thé 
purview of section 582A of the Code of Civil Procedure and 

we repel the preliminary objection. ° 
The plaintifi-respondent came into Court on the allégatiori 
that the defendant No. 2 had sold to the other defgndant-his 
zemindari property under a sale-deed, dated the 26th of April, 
1904, that through fear of pre-emption & sum of Rs. 3,500 had 
been entered as purchase-money in the sale-deed but that, as a 
matter of fact, the sale transaction was effected for Rs. 1,200 


e 
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. which the plaint stated to be the market value of the property. 
The plaintiff in his plaint stated that he was willing to paf the 
vendee Rs. 1,200 or any amount which the Court might adjudge 
to be the proper value of the property sold. The defendant 
vendee pleaded that the entire purchase money entered in the 
sale-deed had been paid. The Court of first instance found on 
the evidence that the sale price entered in the sale-deed was 
“at an unheard of rate.” It did not accept the sum entered in 
the sale-deed as the real price but determined that the real price 
was Rs? 1,733, and gave the plaintiff a decree conditional on his 
paying this amount. : 

The defendant vendee appealed, and in his petition of appeal 
took exception to the sale consideration as fixed by the first 
Court. On appeal the learned District Judge held with reference 
to the evidence as to the income of the village, that the amount 
entered in the sale-deed which is upwards of 67 years purchase, 
must be cousidered to be a fancy price. The learned Judge 
rightly remarks that it cannot be disputed that “ if a purchaser 
is prepared to pay a fancy price for a property, a pre-emptor is 
bound to pay that price also,” and that “if the actual price paid 
is satisfactorily established, that is an end of the matter.” He 
then referred to the previous decisions of this Court as indicating 
the principles which should guide Courts in matters of this 
kind. He held that the evidence adduced by the plaintiff had 
the effect of shifting to the defendant vendee the burden of 
proving that the sum entered in the sale-deed had been actually 
paid. He declined to accept as conclusive evidence the fact that 
Rs. 3,000 had been paid in the presence of the Sub-Registrar 
and on consideration of the evidence as a whole he agreed with 
the lower Court that there was absolutely no reliable proof as 
to what was really paid, and held that the Court was right in 
adopting the,fair market value as the best indication of swhat 
the price was. The defendant vendee comes here in second 
appeal. 

It is contended on his behalf that the Court below was wrong 
in rejecting the evidence contained in the deed and in the 
admission before’ the registering officer, without rebutting evi- 
dence that any portion of the alleged sale price had not in fact 
beej paid er had been returned, and in support of the contention 
reliance is placed on the deciston of this Court in B. E. O’Conor 

`v. Ghulam Hyder('). In’ that decision no reference is made to 

any previous rulings of this Court, and‘if it is opposed to those 
(1) [1905] L L. R., 28 AIL, 617. 
71 
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rulings, we cannot look upon it as over-riding the authority of a 
seriés of cases in which the same principle has been consistently 
laid down. In the case, Bhagwan Singh v. Mahabir Singh(*), it 
was held that in a suit to enforce a right of pre-emption in which 
the plaintiff impugns the correctness of the price stated in the 
instruments of sale, although the burden of proof prima facte is 
on him to show that the property has been sold below the stated 
price, yet very slight evidence is ordinarily sufficient to establish 
his case, and when such evidence is given, it rests upon the 
defendants, vendor and vendeo, to prove by cogent evidence that 
the stated price is the correct one. That ruling was followed 
in the case, Sheo Pargash Dube v. Dhanraj Dube (°). The follow- 
ing extract from the judgment of Enae, C. J., has a direct bearing 
on this case. Referring to the rule laid down in the case last 
cited, the learned Chief Justice, says “ That rule is that, in the 
first instance the plaintiff who alleges the price to be fictitious 
must give some prima facie evidence which would lead to the 
presumption that the price mentioned in the sale-deed was not 
the real or true price. Having done that it lies upon the vendor 
and vendee, who set up the price as true and genuine, to give 
such an explanation by evidence as will go to rebut the pre- 
sumption raised by the plaintif’s evidence. Asa general rule, 
how can that be done? The plaintiff in a case of this kind 
would not be a party to the transaction out of which the sale 
to the stranger arises. He would not, as a rule, have any actual 
knowledge of what the real price was. In the majority of cases 
the only prima facie evidence which the plaintiff pre-emptor 
gould produce would be either evidence showing that the vendor 
or the vendee had made an admission that the price was fictitious, 
and this could only happen in rare cases, or evidence showing 
that the market value of the property was so much less than the 
alleged price as would lead any reasonable man tq come to the 
conclusion that the alleged contract price was not the real price.” 
Again, in the case, Agar Singh v. Raghuraj Singh (*) it was held 
that in suits for pre-emption where the Court has come to the 
conclusion that the price alleged in the deed of sale is not the 
true contract price and where it cannot ascertain the true price 
by reason either that the vendor and vendee refuse to disclose 
the same by their own evidence, or their evidence, cannot be 
believed, the Court should ascertain if possible what was the 

(2) [1882] L L. R., 5 AN., 184. 

(3) [1887] I L. R., 9 AlL, 225. 

(4) 11887] L L. R, 9 AlL, 471. 
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market price of the property in dispute at the time of the sale 
and accept the market price as the probable price agreed «pon 
between. the parties. In our opinion the decisions just cited 
are distinct authority for the course adopted by the Courts below. 
The plaintiffs by showing that the price entered in the sale-deed 
was greatly in excess of the market value of the property and 
by giving evidence of the price paid on sales of other property 
in the village and in the vicinity, was held to have discharged 
the burden which prima faete lay on him. That being so, the 
onus was transferred to the defendants and their evidence to 
prove that Rs. 3,500 was actually paid, was not accepted by the 
Courts below. In our opinion, on the authorities cited, this 
appeal cannot succeed. We accordingly dismiss it with coala, 
including fees on me higher scale. 
M. L, 8. Appeal dismissed. 


CHHANNU LAL 
vers Us 
ASHARET LAL AND ANOTHER.” 

Legal Practitioners Act (XVIII of 1879), sesti on 28—speetal agreement— 

payment of fees— agreement in vakalatnama. 

J, a vakil, took a loanfrom ©. The agreement was that the loan would 
be set off against fees in cases of O in which J would appear and file certi- 
ficates. 'C brought a suit for recovery of the loan, and J with his brother A 
brought a suit for declaration that the debt was satisfied. It was found 
that J had rendered professional services and had filed certificates in 
cases in which he had appeared. 

Held that J was entitled to a deduction from the loan of his 
claim for the remuneration actually found due to him for professiogal 
services as the fact of the engagement was proved by the vakalatnama 
which provided that he was to be remunerated. 

Raghunath Saran v. Sri Ram, [1906] 26 A. W. N., 235, and Rasiuddin 
v. Karim Baksh, I. L. R., 12 AN., 169, distinguished. 

Held futther that the fact that J ’s brother appeared as a co-plaietift did 
not prejudice C, and the suit should not be dismissed for misjoinder of 
parties. 

SECOND APPEAL from a decree of H. W. Lyle, Esq., District Judge 
of Agra, affirmi ng a decree of Babu Shankar Lal, Subordinate 
Jud ge. 

Suit for declaration. 

The Covrts below decreed the claim in part. 

Defendant appealed. s: ° 

Mohan Lal Sandal, for the appellant. 


Kedar Nath, for the respondents. 
aS. A. 850 of 1906. 
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The following judgment was delivered by , i 

GMrFIN, J.—One Jawahir Lal, the respondent, who was a 
pleader, commencing practice at Agra, borroweda sum of 
Rs. 1,200 from Chhannu Lal, the present appellant, and execut- 
ed two promissory notes for that amount. Chhannu Lal insti- 
tuted a suit to recover the amount of the promissory notes, and 
at or about the same time Jawahir Lal, with his brother Asharfi 
Lal, who is found to be joint with Jawahir Lal instituted a suit 
against Chhannu Lal for a declaration that the amount due had 
been paid out of the remuneration payable to them on account 
of their professional services to Chhannu Lal. Both suits were 
disposed of in one and the same trial by the Court of first 
instance, which decreed Chhannu Lal's suit in part, deducting 
from the amount of his claim the remuneration found to be 
actually due to Jawahir Lal and his brother Asharfi Lal, for pro- 
fessional services in cases in which they were engaged to appear 
on behalf of Chhannu Lal. Both parties appealed to the 
District Judge who has dismissed both appeals and confirmed 
the decree of the Court of first instance. In second appealitis ` 
contended on behalf of the appellant, Chhannu Lal, that the 
respondents, Jawahir Lal and Asharfi Lal, rely upon a special 
agreement. That this special agreement not being in writing, 
was in contravention of the provisions of section 28 of the Legal 
Practitioners’ Act, and that therefore their suit which is based 
upon that special agreement is not maintainable. Further ob- 
jection is taken, that the suit brought by Asharfi Lal and Jawahir 
Lal is bad for misjoinder of parties, As to this objection, it 
dges not appear that Chhannu Lal was in any way prejudiced 
by Asharfi Lal appearing as a plaintiff in the suit in which 
Asharfi Lal was undoubtedly interested as a member of a joint 
Hindu family. On the question as to the interpretation of 
sectian 28 of the Legal Practitioners Act, I am referred by the 
learned Vakils for the parties, to the ruling in Raghunath 
Saran Singh v. Sri Ram,(’) in which it was held, “ The legislature 
intended by this section that all special agreements between a 
pleader and his client should be in writing, *signed and filed 
according to the provisions of the section. È intended at the 
same time to leave the pleader his full right to recover from his 
client his reasonable and proper fees for work actuall» done for 
thé client and also all money duly and properly disbursed on 
his behalf. If a pleader relies on an xpress or special agree- 


ment, he must prove one fhade in accordance with the provisions 
(1) [1906] A. W. N., 235, 
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of the section.” Farther on in the same judgment the ruling 
reported in Raziuddin v. Karim Bakhsh,(*) is’ quoted with 
approval. In the latter ruling, Mr. Justice Strarest holds in 
regard to sections 28, 29 and 30 of the Legal Practitioners’ Act, 
that “what these sections, in my opinion did, was to make 
provisions for agreements mace between pleaders and their 
clients which relate to the payment of remuneration in excess 
of and apart from the amount allowed in the taxation.” This 
being the interpretation put upon the provisions of section 28 of 
the Legal Practitioners’ Act by a Division Bench in this Court 
in a ruling which has been approved by a Full Bench, I am 
bound to follow it. The alleged agreement is set out in para- 
graphs 1 and 2 of the plaint filed by Asharfi Lal and Jawahir 
Lal, and according to this agreement the sums due to them as 
their fees in cases in which vakalatnamas were filed, were to be 
set off against the loan to Jawahir Lal. This appears to have 
been an agreement relating to the manner in which payment for 
future services was to be made, and possibly, were the matter 
res integra, I would be inclined to hold that the agreement is 
not a valid one, not having been made in writing and signed 
and filed as provided for by section 28. I am, however, as said 
above, bound to follow the interpretation put upon the section 
in the ruling referred to above. It has been found as a fact that 
the defendants did render professional services to Chhannu Lal, 
and the amount due to them on account of these services has 
been proved by the certificates filed in each case. The fact 
of their engagement is also proved by the production of the 


vakalatnama, which provided that they were to be remunerated ate’ 


the legal fees. In my opinion the grounds taken by the appel- 
lant must fail, and I must therefore dismiss this appeal, the 
appellant to pay respondents costs including in this Court fees 


. on the higherescale. Pe 


f Appeal. dismissed. 
(2) [1890] I. L. R., 12 AN., 169. 
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MUHAMMAD KAZIM 
versus 


MIYAN KHAN AND ANOTHER.” 
Lambardar—Power of granting leases for long terme. 


A Lambardar granted a lease for seven years of inferior land af a reason- 
able rent. A suit to set aside the lease was brought about three years 
after its execution. The Court below dismissed the suit holding that no 
fraud was proved. 


Held that under the circumstances of the case the lease should not in 
equity be set aside. Ifa lease granted by a Jambardar is detrimental to 
the co-sharers, the lessee is bound to show that by custom or for some other 
reason the lambardar was authorised to grantit. If, however, the lease 
is for the benefit of the cosharers and they have presumably been 
shown to have derived benefit therefrom the lease should not be set aside. 
Jagannath v. Hardayal, [1897] A. W. N., 207; Bansidhar v. Dip Singh, 
I. L. R., 20 Al, 488; Mukta Prasadv. Kamta Singh, 3 A. L. J. R., 655; 
Chattray v. Nawala, 3 A. L. J. R., 639, and §. A. 123 of 1898, decided 
on 14th June, 1900, referred to. 


SECOND APPEAL against the decree of F. E. Taylor, Esq., 
District Judge of Aligarh, reversing a decree of Babu Jogendra 
Nath Chaudhri, Officiating Munsif. 


Suit for the cancellation of a lease. 


The Court of first instance decreed the claim, but the lower 
appellate Court reversed the decree. 


Plaintiff appealed. 
The material facts and arguments appear from the $d orci 


Satish Chandra Banerji, for the appellant. 
Guledi Lal, for the respondent. 


The following judgment was delivered by 

Knox, J.—The facts out of which this second appeal arises 
are as follows :—The defendant, first party, Rad been granted a 
lease for seven years by the defendant, second party, over certain 
land, the subject matter of the present appeal. The lease was 
granted on the 24th of July, 1901. The defendant, second party, 
ceased to hold the position of lambardar before the present suit 
was brought, and his successor, the plaintiff, here the appellant, 
brought the suit, out of which this appeal has arisen to have the 


* 8. A, No. 656 of 1905, 
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lease cancelled. He alleged that the’ lease had oe giver “out 
of sheer dishonesty ‘and in order to cause loss to pattidars, aml is. 


one of several leases which had been given by thé late lambar: 
dar. In defence fraud was denied. It was pleaded that the 
lease was lawfully executed for consideration, and that before 
the execution of the lease ‘the lessee had cultivated the land on 
payment of rent at 8 annas a bigha. The lease set out the 
annual rental of the land to be Rs. 3 a bigha. . The Court of 
first instance decreed the claim. In appeal the learned Dis- 
trict Jutige, after finding that no fraud had been proved, went on 
to say that while the rent was lower than the rent paid for the 
neighbouring fields, still the land is under the disadvantage of 
containing salt and is liable to inundation and able to pro- 
duce only one crop in a year. It accordingly held that the 
plaintiff had failed to make out his case. The appeal was 
decreed and the suit of the plaintiff dismissed with costs. 

In appeal here it was contended that the lambardar was not 
competent to grant a lease beyond the requirements of a parti- 
cular year or season. In support of this reliance was placed 
on a ruling of this Court in Jagannath v. Hardayal(’), and 
also the cases of Bansidhar v. Dip Singh(*), Mukta Prasad v. 
Kamta Singh(*) and Chattray v. Nawala(*). 

The first of these’cases was one in which the lambardar had 
granted a perpetual lease of the common land of the village 
and within a few months of the granting of the lease one of the 
co-sharers came in and sought to have it set aside. It was beld 
that the lambardar was not authorised to grant a perpetual lease 
and thé learned judges went on to say, p. 208 :—“ So far as we 
are aware, a lambardar has no general. power to grant any lease 
of co-parcenary land beyond such as the circumstances of the 
particular season may require ”. 

In Bansidhar v. Dip Singh the lease was for ten years, and it 
was set aside, the learned Judge, who decided the case¥holding 
that the lambardar has no general power of granting any lease of 
co-parcenary land beyond such as the circumstances of the parti- 
cular year or partiqular season may require. The case, however, 
was a peculiar oné and the lease was one given by a disappoint- 
ed litigant, whose power as lambardar was soon about to cease 
with the intention of damnifying his successful Eppes in 
the partition proceedings. ‘ 

(1) [1808] A. W. N., 207. 

(2) [1898] I. L. R., 20 All, 438. 
{8) [1906] 3 A. L. J. R., 655. 
(4) [1908] 3 A. L. J. R., 639. 
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Civin, In Chattray v. Nawala to which I was a party, it was held that 
1907. a éwnbardar should have power to make a temporary letting, - 
—~ but the duties imposed upon him do not seem to admit of his 
Meee executing in favour of a lessee without the consent of the 
co-parcenary body a lease for a long term of years. 
In one of the four cases mentioned it was held that a lambar- 
Knox, J. - dar was competent to execute a lease for ten years without 
= reference to other co-sharers where the land would not otherwise 
be let and where it would be for the benefit of the co-sharers 
that the land be so let. I see that a similar view was taken 
by two other learned Judges in an unreported case—Roshan Lal 
v. Muhammed Fazl Hussan($), decided on the 14th of June, 1900. 
The facts of this last mentioned case are more in harmony with 
the facts of the case before me. I also notice that the lease 
before me was granted in July, 1901, and the present suit was 
not instituted till 1904; the plaintiff who was co-sharer during 
these three years must have received profits arising out of this 
very lease. For these reasons J do not think it will be equit- 
able to allow him now to set aside this lease, in the settlement 
of which no fraud took place and apparently fair and adequate 
consideration was given, merely on the ground that a lambarday 
has no authority to grant leases for long periods without the 
consent of co-sharers. It seems to me that every case of this 
kind must depend upon the facts and circumstances out of which 
the lease has sprung. Where there is any suspicion established 
that the lambardar has granted a long lease to the detriment 
of a co-sharer, a heavy burden would be placed on the lessee 
to show that by custom or for some other cause the lambardar 
is authorised in granting the lease. On the other hand where 
the granting of the lease is shown to be for the benefit of the 
co-sharers, and when the co-sharers presumably have been shown 
to have derived benefit under the lease, I do not think that the 
lease sNould be set aside. For these reasons I dismiss the 
appeal with costs. 
GL. Appeal dismissed. 
(5) S. A No. 123 of 1898 (unreported). ‘ 
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ATMANAND AND OTHERS 
VErEuUs 


BRAHM NARAIN.* 


Code of Civil Procedure (Act XIV of I882), section 30—unregistéred 
religious society—suit in the name of one member described as manager 
maintainable—other members, whether necessary parties—Pre-emption 
—owner of a plot of grove land not assessed to revenne, whether a 
co-sharer. 

The Mahant of an akhara brought a suit for pre-emption on behalf of the 
akhaa after obtaining permission under section 30, Civil Procedure Code. 
Held that the suit could be maintained in the name of the Mahant, and it 
was not necessary to join all the members of the akhara as parties. 


The owner of a plot of grove land, not assessed to revenue, is nota 
co-sharer and cannot resist a suit for pre-emption instituted by a co-sharer. 

Ali Husain v. Tassaduk Husain, 2 A. L. JERS, 612, distinguished. 
SECOND APPEAL against a decree of G. C. Bhadwar, Esq., 
Additional District Judge of Saharanpur, reversing a decree of 


Babu Alopi Prasad, Subordinate Judge. 
Suit for pre-emption. 


The ‘plaintiff was manager and Mahant of an unregistered 
religious society known as the Akhara Udasi Khurd which held 
a share in mauza Jagjitpur and several other villages in Hardwar. 
The defendants purchased a share in the villages, the subject- 
matter of the suit. The plaintiff brought this suit for pre- 
emption, on behalf of the akhara as its manager. He obtained 
permission to sue on behalf of the members as required by 
section 30 of the Code of Civil Procedure. The Courts below 
decreed the suit. s 


Defendants appealed. 


‘J. N. Chaudri, for the appellants, submitted that the akhkara 
not being an incorporated society, one member could uot main- 
tain a suit on behalf of all the other members. Section 30 of the 
Code did not apply to a suit of this nature. The expression 
“having the same interest in one suit” contemplates the case 
where each member of the society can maintain a suit in his own 
name, or, in other words, “where each has a complete right in 
himself, and not a case where the right is possessed by the 

*§, A. 205 of 1906. ` 
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entaxe body. In the latter case one membbr cannot arrogate 
to himself the right to maintain the suit. 

Ganga Ram v. Gouri Kunwar, [1897] I. L. R., 20 AL., 167. 

He further submitted that the defendants being owners of 
several plots of land in the village, were co-sharers within the 
meaning of the wajib-ul-arz and a suit for pre-emption against 
them could not be maintained. 

“Ali Husain v. Tassadug Husain, [1905] 2 A. L. J. R., 612. 

Motilal Nehru (with him Satish Chandra Banerji)» for the 
respondent, submitted that the case cited for the appellants went 
inferentially against them. The present suit purported to have 
been brought under section 30, Code of Civil Procedure, and 
permission of the Court had been obtained. Notice was issued 
and published in the Gazette. The akhara could acquire property 
and bad acquired property. It was a matter of common know- 
ledge that the Mahant was a member of the alhara, and as such 
could maintain the suit. 

On the other point he submitted that no revenue was assessed 
on the plots in possession of the defendants. Ali Husain’s case 
was, therefore, distinguishable. The case in point was 

Muhammad Ali v. Hukam Kunwar, [1905] 25 A. W. N., 264. 


J. N. Chaudri, for the appellants, was beard in reply. 


The following judgment was delivered by 

GRIFFIN, J—A sale of a zamindari share in mauza Jagjitpur 
gave rise to the suit for pre-emption brought by the plaintiff, 
who styled himself in the plaint as the Manager of the Akhara 
Wdasi Khurd, which is, I understand, a society of religious mendi- 
cants on the allegation that the plaintiff as manager of the society 
was a co-sharer in the village at the time of the sale, and under 
the condition of the wajth-wl-arz had a preferential right to 
purchasg the share as against the «lefendant-vendee who is not 
a co-sharer in the village. The society is not a registered one. 
The plaintiff obtained the permission of the Court under section 
30 of the Code of Civil Procedure, to institute the suit. The de- 
fondant vendee denied the right of the plaint?Ẹ to institute a suit 
for pre-emption and also pleaded that be, defendant, was a co- 
sharer in the village and plaintiff had no preferential right. Both 
the Courts below agreed that the suit could be Maintained. 
The first Court, howover, dismissed thg suit holding that plaintiff 
and defendant were on the same footing, and plaintiff could not 
claim pre-emption. The lower appellate Court held that the 
defendant, as the owner of a plot of grove land only, which was 
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not APER to revdhue, could not be regarded as a co-sharer, and 


therefore could not resist the preferential right of. the plaintiff. 


The points raised in second appeal are, whether the suit hasbeen. ` 


properly instituted, and whether the Court below was right in 
holding that the defendant was not a co-sharer. Another ground 
taken was that the plaint does not show that the plaintiff himself 
was a member of the society. I think, however, it may be taken 
for granted that the plaintiff who is described as a Mahant amd 
as a manager of the society, is also a member of it. I have 
listened to an ingenious and subtle argument, as to the cons- 
truction to be placed upon section’30, Code of Civil Procedure, 
to the effect that it contemplates suits instituted by persons who 
individually have a complete right of suit, and that it does not 
apply ‘to a body of persons who could only sue collectively not 
individually. ‘No authority has been shown to me in support of 
the construction which the learned Advocate for the appellant 
would put upon it, and it does not appear to me that the section 
will bear that construction. As to whether the defendant, who 
is the owner of a plot of grove land not assessed to revenne, is 
or is not a co-sharer in the village, the rulings quoted in the 
judgment of the Court below were sufficient authority for the 
view taken by that Court. The ruling of Ali Husain Khan v. 
Tassaduk Husain Khan(*) to which I am referred to on behalf of 
the appellant, is easily distinguishable from the present case. 
The appeal is dismissed with costs on the higher’scale. 





X. : - Appeal dismissed, 
' (1) [1905] 2 A. L. J. R., 612. 
ROSHAN LAL 
VETSUs 
RAM LAL AND OTHERS.” P 


Provincial Small Cause Courts Act (IX of 1887), section 41—contribution, 
suit for- joint decree—payment by one. 

Where one of several judgment-debtors discharged a decree for costs 
passed jointly afainst him and other judgment-debtors and brought a 
sult for contribution, held that the suit was a suit cognisable by the Court 
of Small Osuses and was not excluded by reason of article 41 of the Second 
Schedule. - 

SEoonD APPEAL aie ie decree of Babu Khettar Mohan 
Ghose, Additional Judge of Aligarh,, confirming a decree of 
Munshi Chhajju Mal, Munsif of Etah. 

°8. A. No. 145-of 1906. 
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Puit for contribution. 
The Courts below dismissed the suit. 
Plaintiff appealed. 
The facts appear from the judgment. 
Gulzari Lal, for the appellant. 

. Abdul Raoof, for the respondents. 


The following judgment was delivered by A 

BANERI, J.—A preliminary objection has been taken to the 
hearing of the appeal on the ground that the suit was of a nature 
cognizable in a Court of Small Causes. 

It is contended on behalf of the appellant that the suit is 
excluded from the cognizance of a Small Cause Court by article 
41 of Schedule II of the Provincial Small Cause Courts Act. 
In my opinion that article.is not applicable. The plaintiffs 
case was that, one Khairati Lal brought a suit for partition 
against the present plaintiff and the defendants, and obtained a 
decree for partition and costs; that costs amounting to Rs. 34-8-0 
were awarded jointly against the plaintiff and the defendants, 
and that the said costs were realised from the plaintiffs alone by 
execution of the decree. The plaintif accordingly claims 
contribution in respect of costs from the defendants. Unless 
article 41 of Schedule II applies, the present suit was cognizable 
by a Court of Small Causes. That article provides for a suit for 
contribution by a sharer in joint property in respect of a payment 
made by him of money due from a co-sharer. The present claim 
isnot one by a sharer in joint property for contribution in respect 
of a payment made by him for his co-sharers. There was a 
decree against several persons and the suit is by one of the 
judgment-debtors to obtain contribution for costs awarded 
against all of them. The suit is not, therefore, cf the nature 
contemplated by article 41. No other article of the schedule 
is applicable, nor has any been referred to. The preliminary 
objection must, therefore, prevail. I dismiss the appeal with 
costs. i P 
Appeal dismissed. 
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BEHARI anp ANOTHER 
VETSUS 
SHEORALAK.*® 


Agra Tenancy Act (II of 1901; Local), section 199— question of title not 
rgised before the Revenue Court—Res judicata—Code of Civil Proce- 
dure (Act XIV of 1882), section 18, Explanation 11. 


The defendant brought a suit for ejectment in a Revenue Court against 
the plaintiffs as tenants, who allowed a decree to be passed ex parte 
against them. Subsequently the plaintiffs brought a suit in a Civil Court 
for possession of the land alleging they were proprietors. 

Held that the plaintiffs might and ought to have set up their proprie- 
tary title as a defence to the ejectment suit. If they had done so, the 
Revenue Cont might have decided the question of title or referred the 
parties to a civil suit. The present suit was barred by the principle of 
res judicata. 

SECOND APPEAL against the decree of Babu Bipin Bihari Mukerji, 
Judge, Small Cause Court, Cawnpore, exercising the powers of 
a Subordinate Judge, reversing a decree of Babu Brij Bihari 
Lal, Munsif of Akbarpur. 


Suit for possession of land. 


The facts of the case were as follows :— 


The defendant, treating the plaintifs as his tenants, brought a 
suit against them, in the Revenue Court, for ejectment. The 
plaintiffs did not defend the suit and a decree was passed against 
them ex parte. Thereupon they brought a suit against the 
defendant in the Court of the Munsif for possession of land and 
declaration of their title. The Court of first instance decreed the 
suit but the Mower appellate Court reversed the decree. , 

Plaintiffs appealed. 

Gulzart Lal, for the appellants, submitted that as the Revenue 
Court which decijled the ejectment suit was not competent to 
entertain the presènt suit, section 13 of the Code of Civil Pro- 
cedure, explanation II, could not apply. He relied on 

Rani Kishori v. Raja Ram, [1904] 24 A. W. N., 109, 


Ashraf-un-nisa v. Ali Ahmad, [1904] 24 A. W. N., 141, : 
Inayat Ali v, Murad Ali, [1995] I'L. R., 27 Al, 569, 
and contended on the authority of the Privy Council ruling of 
Gokul Mandar v. Pudmanund Singh, [1902] I. L R., 29 Oal., 707, 
a8. A. 369 af 1906. 
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tha} section 13 only applies where the two Cofzts are Courts of 
concurrent jurisdiction and that section 13 must in every case 
be applied in its entirety. It was also submitted that the Reve- 
nue Court had no jurisdiction to deal with a question‘of proprie- 
tary title under section 199 of the Tenancy Act unless it was 
distinctly raised before it in defence. 

Gokul Prasad, for the respondent, in reply, relied on 


"Salig Dube v. Deoki Dubs, [1907] 27 A. W. N., 1, 
Beni Pande v. Raja Kausal, [1907] 27 A. W. N., 6, 


and urged that the Tenancy Act, section 199, gives to the Revenue 
Courts distinct authority to deal with questions of title if pro- 
perly raised. The party who fails to raise the question cannot 
afterwards be allowed to do so. The rulings under Act XII of 
1881, cannot be relied on now in face of section 199. 

Gulzari Lal replied. 

The following judgment was delivered -by 

Grirrin, J.—The plaintiffs sued for proprietary possession of 
a plot No. 916 on the allegation that they and the defendant were 
members of one family ; that on a partition, the plot in suit was 
assigned to the plaintiff's share ; that in July, 1904, they applied 
for mutation of names in respect of this plot, but their application 
was rejected. The defendant pleaded his own title and also 
that the present suit was not maintainable, in view of the fact 
that on the 4th of November, 1904, he had obtained a decree 
from a Revenue Court for the ejectment of the plaintiffs as his 
tenants of the plot in suit. It is found by the lower Court that 
in the ejectment suit, the defendants did not plead their own 
title to the plot in suit, and in fact they did not oppose the suit 
for ejectment. The learned Subordinate Judge has held that 
as the plaintiffs omitted to set up their title in a former suit, 
they are now precluded from maintaining the suit. In second 
appeal itis strenuously contended on behalf of the plaintiffs- 
appellants that the provisions of section 13 of the Code of Civil 
Procedure are not applicable to the present case, inasmuch as the 
Revenue Court which decided the ejectment suit, had no juris- 
diction to try the present suit for title, and it is pointed out that 
in the ejectment suit no question of title was raised, and it is 
urged that the provisions of section 199 of the Tenancy Act do 
notapply. Ihave been referred tg the following rulings :—Rani 
Kishori v. Raja Ram('), and Ashraf-un-nisa v, Ali Ahmad(*). 
These rulings were passed upon cases under Act XIT of 1881. A 
comparison of section 199 of the Tenancy Act with section 

(1) 11904] 24 A. W. N., 109, (2) [1904] 24 A. W. N., 141, 
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208(@) of Act XII éf 1881, shows that there has been an important 
alteration in the law, inasmuch as under the Tenancy Act, 
a Revenue Court is empowered to determine a question of title 
in cases where the defendant pleads he is not a tenant. In view 
of this change in the law, I cannot regard the rulings just 
quoted as entirely applicable to the present state of things. 
Similarly, in Inayat Ali Khan v. Murad Ali Khan(*), the 
decision, which, it was said, operated as res judicata, had beén 
also passed under the former Act No. XII of 1881. In the case 
reported in Salig Dube v. Deoki Dube(*\), which was under the 
present Tenancy Act, the defendants pleaded that they were not 
tenants, but had proprietary rights in the land. The Revenue 
Court under the provisions of section 199 of the Act, determined 
the issues thus raised itself and decided as to one of the defen- 
dants, that he was a tenant of the plaintiffs; and this decision 
became final. It was, held that the decision of the Revenue 
Court was a bar to the institution by this defendant of a suit in 
a Civil Court, claiming to recover possession of the same land 
as proprietor. The principle of this decision was followed 
in another case decided by the same bench of this Court in 
Bent Pande v. Raja Kausal Kishore Prasad, Mal Bahadur’). 


The present case is distinguishable from these latter reported - 


cases inasmuch as these defendants omitted to raise any plea 
in the Revenué Court, that they were owners not the tenants 
of the plot in suit. The question for decision, therefore, is, have 
they by their omission to plead their proprietary title in the suit 
for ejectment precluded themselves from suing in the Civil Court 
to establish their proprietary title. For the appellant it is com- 
tended on the authority of the Privy Council ruling reported in 


Gokul Mandar v. Padmanand Singh{*), that the provisious of sec-' 


. tion 13 of the Code of Civil Procedure must be strictly construed. 
The passage ån their Lordship’s judgment to which I have been 
particularly referred, occws at page 715. I need ae observe 
that the remarks of their Lordships were obiter. J am unable 
to infer from the observations that their Lordships, if dealing 
with a case widey"the Tenancy Act, would hold that the decision 
of a Revenue Court under section 199 of the Tenancy Act could 
not operate as res judicata. The claim which the plaintifs now 

- make, tha? they are owners of the plot in suit, is clearly a plea 

(3) {1905] L L. R., 27 AIL, 569. 

(4) [1907] W. N. 1, 

(5) [1907] W. N., 6 

(6) [1902] L L. R., 29 Cal., 707. 
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which might and ought to have been raised* by them in their 
defeitce to the ejectment suit. If they had raised that plea, the 
Revenue Court might, under the provisions of section 199 of the 
Tenancy Act, have determined the question itself or required the 
defendant to institute a suit for the determination of the question 
of title. In my opinion the learned Subordinate Judge was 
right in holding that the present suit was not maintainable. I 
dismiss this appeal with costs including fees on the higher 
scale. š 
Appeal dismissed. 


RAM NARAIN 
Versus 
UMRAO SINGH.* 
Limitation Act (XV of 1877), schedule IT, articles 29, 36 and 49,—suit 
for compensation—attachment before judgment. 

Article 36, schedule IJ, Limitation Act, is a general article governing 
suits for compensation for torts to which no special article applies. 
Article 29 provides for suits for compensation for wrongful seizure 
of moveable property under legal process. This article is quite general 
in its terms and was intended to apply to all cases where the alleged 
wrongful seizure was made under legal process. Multan Chand Kanyalal 
v. Bank of Madras, I. L. R, 27 Mad., 346, approved. Article 47 
has no application to a suit of thie description. It applies to a case 
in which moveable property is wrongfully taken or detained by the 
defendant and not by the Court in execution of a legal process. Suraj 
Mul v. Manik Chand, 6 Bom. L. R., 704, distinguished. „Ram Singh 
Mahaputtur v. Bhottro Maiyee Senthal, 24 W. R., 208, referréd to and 

æ approved. 

The plaintiff's property was attached before judgment and the suit 
against the plaintiff was dismissed. The plaintiff more than one year 
after the date of the attachment but within a year from that of the 
dismissal of the suit, brought a suit for compensation. , 

Hel that the suit was governed by article 29 end was hired by 
limitation. 

Semble that the wrong to the plaintiff was not a continuing wrong, 
it being complete as soon as his goods were seized. That the intention 
of the Legislature was not to make section 23, Limiation Act, applicable 
to such a case is indicated by articles 19 and 42, under which limitation 
is to be computed from the date of the cessation of the wrong. 


SEooNnD APPEAL from the decrec of Babu Khetter Mohan Ghose, 


Additional Judge of Aligarh, confitming a decree of Babu Chajju{ 


Mal, Munsif of Etab. í 
The facts of the case are as follows :—Deoki Naudan sued Ulfat 
and others on the basis of a promissory note as assignee of that 


| 
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note from Ram Narain, appellant, and attached before judgment 
a cloth shop of the plaintiff as the property of Ulfat and others, 
on 29th of November, 1902. On the plaintiffs objection to 
attachment, he was also impleaded as a co-defendant. That suit 
was dismissed against Umrao Singh by the Court of first instance 
on 20th of May, 1903. That decree was confirmed in appeal 
on 28th of April, 1904. The present suit was brought on 17th 
January, 1905, by the plaintiff for damages—(1) for loss ‘òf 
profit, 2) servants’ wages, (3) rent of shop, and (4) damage of 
cloth. The Courts below decreed the suit. 


Defendant appealed. 

Arguments and cases cited appear from the judgment. 
Gulzari Lal, for the appellant. 

Girdhari Lal Agarwala, for the respondent. 


The following judgment was delivered by 
Baneri, J—The only question in this appeal is whether 
the claim of the plaintiff-respondent is barred by the law of 
limitation and what is the article of the Second Schedule 
to the Limitation Act which governs the case. The suit was 
one for compensation and was brought under the following 
circumstances :——Deoki Nandan, defendant, brought a suit for 
recovery of the amount of two promissory notes, alleged to have 
been executed in favour of Ram Narain, appellant, by one 
Chunni Lal, against the sons of Chunni Lal, and caused a cloth 
shop kept by the plaintiff to be attached before judgment on 
_the 29th of November, 1902. Ram Narain had assigned the 
promissory notes to Deoki Nandan. The shop of the plaintiff 
remained under attachment till the 20th of May, 1903, when the 
suit was dismissed. On the 17th of January, 1905, the present 
suit was brought for compensation for (1) loss of profit, (2)servants’ 
wages, (3) rent of the shop and (4) for damages to the cloth locked 
up in the shop during the period of the attachment. The defen- 
dants were Deoki Nandan and the appellant, Ram Narain. It 
was alleged that'the latter fictitiously transferred the promissory 
notes to the former and was the person who in fact had brought 
the suit on the promissory notes and caused the attachment to 
be made. ‘Tt was contended on bebalf of Ram Narain that the 
suit was barred by limitation under article 29.- The Court of 
first instance held that the article appligable was article 36, that 
the wrong done to the plaintiff was a continuous wrong within 
the meaning of section 23 of the Limitation Act, and that the 
73 
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claim was within time. That Court decreed the suit, and the 
decree has been affirmed by the Lower Appellate Court which was 
of opinion that article 49 governed the suit. Ram Narain has 
preferred this appeal. It is contended on his behalf that the 
article applicable is article 29, the suit being one for compen- 
sation for wrongful seizure under legal process, and that limi- 
tation should be computed from the date of attachment. 

*-The contention appears to me to be valid. Article 36 of the 
second schedule is a general article governing suits for com- 
pensation for torts to which no special article applies. Article 
29 pravides for suits for compensation for wrongful seizure of 
moveable property under legal process, and if the present suit is 
one of the description mentioned in that article, it cannot be 
governed by article 36. The plaintiff's allegation is that in a 
suit brought against the sons of Chunni Lal, his shop was 
attached before judgment, by actual seizure. This seizure is 
said to have been wrongful and the damages claimed are in 
respect of the seizure. It is true that the damages claimed do 
not consist of the value of the articles attached but are damages 
which are alleged to have been sustained as a result of the 
attachment. This, however, does not seem: to make any difer- 
ence, As observed by the Madras High Court in Murugesa 
Mudalior v. Jattaram Davy(*), “ Article 29 is quite general 
in its terms and was intended to apply to all casgs where the 
alleged wrongful seizure was made under legal process.” In 
Multan Chand Kanyalal v. Bank of Madras(*), in which com- 
pensation was claimed for deterioration in the quality and 
dminution in the quantity of certain jaggery attached at the 
instance of the defendants, the same High Court held that article 
29 applied. The present suit being one for compensation for 
wrongful seizure under a process of Court, it is governed by 
article 29—which is a special article providing fo» such a suit. 
Article 49 has, in my opinion, no application to a suit of this 
description. It clearly applies to a case in which moveable pro- 
perty is wrongfully taken or detained by tbe defendant and 
not by the Court in execution of a legal procégs. The Court of 
first instance in support of its view, that article 36 applied to 
the case, relied upon the ruling of the Bombay High Court in 
Suraj Mal v. Manek Chand(*). That, however, wab a case in 
which attachment was made not ‘by gctual seizure but by the 

(1), [1900] I. L. R., 23 Mad., 621. 


(2) [1903] I. L. R., 27 Mad., 346. 
(3) [1904] 6 Bom. D. R., 704. 
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issue of a prohibitory order under sections 484 and 268 of .the Ont. 


Code of’ Civil Procedure. It was on this ground that Barry, 1907, 
Judge, held that article 36 and not article 29 applied. In Ram vo 
Singh Mahpattur v. Bhottro Maiyeer Senthal/*), which was a suit Raw Narain 
for compensation for the wrongful seizure of the plaintiff's Usnso Sinan. 
bullocks in execution of a decree against a third party, article Banas a. 
30 of schedule IT of Act No. IX of 1871, which correspunded Bos 
to article 29, schedule II of Act No. XV of 1877, was held*to 
apply, and it was also held that limitation ran from the date of 
seizure. As the suit of the present plaintiff was brought after 
the expiry of more than one year from the date of the seizure, 
it was barred by limitation. As the suit was instituted after 
one year even from the date of the release of the property, it is 
unnecessary to consider whether section 23 of the Limitation 
Act applied and whether this was a case of a continuing wrong. 
Had I to decide that question, I should have considerable 
difficulty in holding that it was a continuing wrong as the wrong 
to the plaintiff was complete as soon as his goods were seized. 
That the intention of the legislature was not to make section 
23 applicable to such a case, is indicated by articles 19 and 42, 
under which limitation is to be computed from the date of 
cessation of the wrong. 
For the above reasons I am of opinion that this appeal must 
prevail, the claim being time-barred. I accordingly allow the 
appeal, set aside the decrees of the Courts below and dismiss the 
suit with costs in all Courts; including in this Court fees on the 
higher scale. 





Appeal allowed, 
(4) [1875] 24 W. R., 298. 
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GAURI SAHAI 
versus 


ASHFAQ HUSAIN anb ornErs,* 


Limitation Act (XV of 1877), Sch. 11, article 178—deoree for sale against 
all defendanis—decree aguinst one set aside—suit against that fefendant 
subsequently decreed—second order absolute—effect of the two orders. 


A decree for sale of mortgaged property was passed against several 
persons. Against one S it was ex parte. S got the decree against her 
set aside. The suit was thereupon decreed against her on the merits. 
In the meantime the decree was made absolute against the other defendants. 
It was made absolute against S subsequently. ‘The application for 
execution was made more than three years after the making of the decree 
absolute against judgment-debtors other than S. Held that the two 
orders of different dates, between them, operated as one decree for the 
sale of the mortgaged property, and the joint effect of the two orders 
was to make the decree absolute; and the application was not barred by 
time against any of the judgment-debtors. A decree other than a joint 
dedree against all the defendants would be contrary to law in a suit 
like this. Sham Sundar v. Muhammad Ihtishum Ali, I. L. R., 27 All, 
501, applied. Shatde Husain v. Hub Husain, [1902] 22 A. W. N., 189, 
referred to. Bhuramal v. Harkishan Das, I. L. R, 24 All, 383, 
discussed. 


EXEOUTION FIRST APPFAL against the decree of Maulvi Maula 
Baksh, Subordinate Judge of Moradabad. 


Application for execution of decree. 


The decree-holder obtained a decree for sale of certain mort- 
gaged properties against several judgment-debtors, one of whom 
was Sakina Bibi. The decree against Sakina was ex parte. 
On the 19th of September, 1900, Sakina applied to get the ex parte 
decree against her set aside and got it set aside, on the 11th of 
March, 1902, by the High Court. The suit was remanded for 
trial on the merits. The Subordinate Judge decreed the suit 
against Sakina also on the 15th of August, 1902. 

In the meantime, on the 21st of December, 1901, the decree- 


. holder got the decree made absolute against all the judgment- 


debtors. After his suit against Sakina was decreed, the applied 

that the decree against all the defendants be made absolute, 

but the Court ordered that the decree be made absolute against 

Sakina Bibi. On the 21st December, 1905, he applied for 
, oR, F. A. 8 of 1907. 
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execution of the Yecree against all the judgmont-debtors. 
The Subordinate Judge dismissed tho ‘application as fime- 
barred. 


Decree-holder appealed. 
Mohammad Ishaq (with him J. N. Chaudrt), for the appellant. 
_ Motilal Nehru, for the respondents. 


The Neeser of the Court was delivered by 

Riowseps, J.--The suit, out of which this execution appeal 
arises, was brought to enforce payment of a mortgage ‘by sale 
of the mortgaged property according to the provisions of the 
Transfer of the Property Act. 

There were a number of defendants to the suit representing 
the mortgagors. A decree against all the defendants was obtained 
on the 25th August, 1900. On the 21st Docamber, 1901, the 
decree was made absolute. 

One of the defendants, however, was a lady, named Sakina Bibi, 
evidently a pardanashin lady on whom personal service of the 
plaint in the suit presented some difficulties ; the decree of the 
25th August, 1900, was ex parte against this lady and she applied 
under section 108 of the Civil Procedure Code to set it aside; 
her application was refused, but on appeal to the High Court she 
succeeded, and on 11th March, 1902, the High Court set aside 
the decree “as against her” and remanded the case. -A decree 
on the merits was then pronounced against Sakina Bibi. She 
appealed again to the High Court but her appeal was dismissed, 
and, on the 16th November, 1904, the High Court confirmed the 
Court below. 

On the 15th February, 1905, the plaintiffs applied to make the 
decree absolute; the judgment-debtors other than Sakina Bibi 
objected that the decree against thom had already been made 
absolute, thisobjection was allowed but the decree wasanade ab- 
solute against Sakina, The plaintiff then applied for execution and 
the defendants other than Sakina object that the decree is barred 
by limitation. Hgnce the present appeal. The decree-holders 
are certainly very unfortunate if this contention of the res- 
pondents is to prevail. The mortgage was a joint mortgage. 
The plaintifis could not have sued the respondents to this appeal 
without making Sakina a party. When the decree was set aside 
against Sakina, the decree still remained a decree for the sale 
of all the mortgaged property. After the remand, the Court 
below. and the High Court decreed the sale of all the mortgaged 
property and not merely the interest of Sakina Bibi’, 
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, Owi. The plaintif has since the year 1900 been engaged in prosecut- 
. 1907. ing what has turned out to be an honest and bona fide claim 
—~ withòut any unnecessary delay and having at last succeeded, 


one PARAI if the decree below stands, he will be deprived altogether of the 
Asurag Husain. fruits of his litigation. F 

Bichards, J. The contention of the respondentsis that there are two decrees, 

—— one against them and another against Sakina Bibi, and that 

the decree against them is barred by limitation. Now, having, 

regard to the fact that the mortgage was a joint mortgage, a 

decree for the sale of the property against the respondents in the 

absence of Sakina Bibi would have been contrary to the provi- 

s sions of the Transfer of Property Act; so also would have been 

a decree against Sakina Bibi in the absence of the respondents. 

In the connected appeal the lower Court has held the decree 

even against Sakina Bibi cannot be executed. Mr. Motilal 

says that when the High Court set aside the ex parte decree; it 

should perhaps have set aside the whole decree and not merely 

the decree as against Sakina but it did not do so; it set it aside 

only against Sakina; he referred us to the case of Bhura Mal v. 

Har Kishan 'Das(1). This case, certainly suggests that the 

Court should have set aside the whole decree. But this seems 

to us a pure technicality. The High Court in dealing with 

the appeal of Sakina on the 11th March, 1902, in effect said, “ We 

set aside the decree because we hold that Sakina was not served ; 

the case will be remanded and tried out on the merits in her 

presence, but the other defendants who were present and repre- 

sented at the previous hearing, will not be allowed to ve-dpen the 

case.” On the 15th;February, 1905, the plaintiffs applied against 

all the defendants to make absolute the decree of the 16th 

November, 1904, treating that decree as the decree in the ‘suit, 

The order asked for was made but only as against Sakina: 

This appkcation would be a ‘step in aid of execution” unless 

the argument of the respondents is sound, namely, that there are 

two separate and distinct decrees. We have already shown that 

in a suit like the present any decree except one joint decree 

would be contrary to law. In Sham Sunder v. Muhammad 

Ihtisham Ali(*), it was held that in a suit for foreclosure there 

could only be one decree. The principle of that is in our 

opinion applicable in the present case. We think, as far as 

possible, we ought to construe the decrees and orders of the | 

Courts of justice as having been made in accordance with and 


(1) [1902] I. L. R., 24 All. 383. 
* (2) [1905] L L. R., 26 Al., 501. 
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_ not in opposition te the law. Acting on this principle we hold 
that the orders of the 25th August, 1900, and 16th NovemBer, 
1904, between them, operate as one decree for the sale of the 
mortgaged property; that the joint effect of the orders of 21st 
December, 1901, and 27th November, 1905, was to make absolute 
this decree, and that the applications for execution made on 21st 
December, 1905, was not barred by limitation. We have also 
‘Been referred to the case of Shaida Husain v. Hub Husain?) 
In that case as in the present case a decree obtained against 
several ‘mortgagors was'set aside against one of them on an 
application under section 108 of the Code of Civil Procedure, 
the case was remanded and the defendant against whom the 
decree was set aside succeeded in reducing the amount due on 
foot of the mortgage. This Court made a decree regulating 

how the decree was to be executed against the several defendants, 

judgment-debtors. It is argued that the Court here recognised 
that there were two separate decrees. The learned Chief Justice, 

after stating the facts and referring to the case of Bhura Mal v. 
Har Kishan Das, says, “ This is an anomalous state of things and 

could not, as it seems to us, have been contemplated by the 

framers of the Code.” In the present case the decree against 

Sakina is for a larger amount than the decree against the other 

. defendants, but Mr. Muhammad Ishaq has wisely waived in open 
Court any claim to execute the decree against any of the defend- 
ants for any greater sum than the sum decreed against the 
defendants other than Sakina. We do not think that there is 
anything inconsistent in our judgment with the judgment in 
the case just referred to. On the contrary, we think, thatthe 
Oourt was clearly of opinion there could only be, in effect, one 
decree ina suit like the present. We allow the appeal and set 
aside the decree of the lower Court and direct that Court 
to restore the execution case and proceed according to law, 
allowing the decree to be executed against all judgmefit-debtors 
for the amount decreed against the defendants other than Sakina 
Bibi just as if the decree against the latter had never been set 
aside. . 


Appeal allowed. 
(3) [1902] 22 A. W.N, 189. l 
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A BUDH SINGH AND OTHERS p 
1907. i derri i 
a n PARBATI. * , TE, 


Knox. A.C. 5 Landlord and tenant—Denial of title—Bjectment- ~Permangnt constrite- ` 
i DILLON, z tions by tenant—Mandatory injunction—I nterest acquired after suit. 

— i The ancestors of the defendants who were patwaris of the villàge 
were allowed by the landlord to occupy a plot in the village abqdi and to 
erect a dwelling-house thereon. The defendant himself was a karinda in 
charge of making collections of rent in this village on behalf of the 
plaintiff. About 16 years before the defendant’s ancestor ceased to be the 
patwari of the village and about twelve years ago the defendant ceased to 
be in the plaintiff's service. But in the meantime the defendants had 
constructed certain permanent buildings on the land about twelve years 
prior to the institution of the suit The defendants set up a custom 
by virtue of which tenants holding houses in the ubadi of the village 
were owners of the land also. f 

The plaintiff thereupon sued for the ejectment of the defendant and 
the demolition of the buildings constructed by them. During the pen- 
dency of the suit, the defendants purchased part of the equity of redemp- 
tion to which the heirs of ono Mahdi Hasan were found to be entitled in the 
village, the, plaintiff being mortgagee thereof and the owner of the remain- 
der of the village. They brought a suit for redemption which was 
decreed by the High Court. 

The land was allotted to tbem in consideration of their performing 
services as patwari and karinda, and though they had ceased to occupy 
those offices, the land was still held by them. Held that they were 
tenants-at-will, and were liable to ejectment. “ 

That the statements made by them amounted toa denial of* the land- 

~~ Jord’s title, which entitled the plaintiff to treat the lease as determined 
and to sue for the reliefs claimed by them. 

That the erection of the permanent buildings did not create an estoppel 
against the plaintiff. The principles laid down in Bent Ram v. Kundan 
Lal, I. L. R., 21 AIL, 496, P. C., apply even where a leasg has not expired. 

Tmt the interest acquired by the defendants during the pendency 
of the suit as holders of a part of the equity of redemption should not be 
taken into consideration in determining the reliefs to which the plaintiff 
was entitled, but that the decree for ejectment should be made without 
any prejudice to the rights which the defendant might have so acquired. 


‘Pirsr ApPEAL against the decree of Babu Madho Das, Subordi- 
nate Judge of Saharanpur. 


s 
° The material facts were as follows :— 


On 22nd January, 1846, Syed Mahd Hasan, who was the ownev 
of the entire village Loħari mortgaged two-thirds of it to Stor . 
oF. A. No. 127 of 1905. 


vat 
fo. 
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Ram and his son, Sheo Lal. On Sita Ram’s death his interest Owi, 
passed by survivorship to his son, Sheo Lal. On 20th March, 1907. 
' 1854, Sheo Lal purchased a 10 biswa share of the rights and —— 
' interests of Syed Mahdi Hasan’s heirs in this village, and on 27th POE ONR 
‘May, 1853, Baldeo Sahai, son of Sheo Lal, aforesaid, purchased Parsat. 
’ the rights and interest of Ashraf-un-nissa, a widow of Syed Mahdi = 
' Hasan, aforesaid, to the extent of the remaining 10 biswa share 
iy the village. On the death of Sheo Lal, his rights passed qn 
‘to his son, Baldeo Sahai, and on his death, his widows, Musammats 
Parbati and Sundar, succeeded him. The widows applied for and 
obtained a partition of this village, under which Musammats 
Parbati and Sundar became owners of separate mahals. 
The ancestor of the defendant, Budh Singh, was a patwari of 
. this village, and a plot of land was allotted to him for building a 
house when he had settled down in the village as patwari, and 
this plot of land; along with other lands adjoining it, was on the 
partition between the widows of Baldeo Sahai, made part of the 
mahal assigned to Musammat Parbati. Budh Singh also worked 
as a karinda of the plaintiff for a short period. 
The plaintif brought this suit for possession of certain plots 
of land on which the defendants had built a house alleging that 
the defendants who were her tenants had denied her title. Ina 
suit brought by the plaintiff against certain tenants, Kalandhra 
and others, the defendants set up a custom that the tenants 
were owners of the land on which their houses stood in the 
village Lohari (the village in suit). In that case the defendants, 
Budh Sirigh and his two younger brothers, who were members 
of a joint family, were examined and they deposed as follows :— 
Budh Singh: Houses are sold and mortgaged together with the materials 
and the land occupied by them. The inhabitants of the village are the owners 
of the land occupied by the houses. The zamindars are not fhe owners of the 
land occupied by a house. I have purchased the house along with the land 
ocoupied by it tom Jiwan. 
Piare Lal: .... I thought there was a custom of transfer. Th® inhabitants 
of the village are the owners of both the land and the materials. 
Jwala: The inhabitants of my village, i. e., mauza Lohari, sell and mortgage 
their houses together with the land. We are the owners of the houses in which 
we three live togethes with the materials and theland. We are also the owners 
of the houses on which the houses stand. We are owners by means of 
possession. 
The plaintiff alleged that this was denial of her right as 
‘zamindar and claimed possession of the land after demolition 
_ of the houses. The defendants, after the institution of the suit, 
acquired the equity of redemption in the village by purchasing 
; à portion from Mehdi Hasan’s heirs and instituted a suit for 
MF 74 : e ‘ 
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CiviL. redemption of the mortgage, alleging that the eplaintiff was only 
1907. a momgagee. They defended this suit on the further ground that 
= they had built the house at the expense of Rs. 10,000 with the 
EROR syed permission of the plaintif?’s husband who was the zemindar of 
PARBATI. the village and denied that they were her tenants. They further ' 

= pleaded that they had never denied her title. The Subordinate 

Judge dismissed the suit for redemption and decreed the suit 

fox, demolition of the house and possession. Appeals were filed 

in both the suits and the redemption suit was heard first. The 

defendants in this case were declared entitled to redeem a portion’ 

of the village from the plaintiff. This appeal was then heard 

by the Court. 

Motilal Nehru (with him J. N. Chaudri, Ghulam Mujtaba and 
Mohan Lal Nehru), for the defendants-appellants. I submit that 
the defendants are not the tenants of the plaintiff. They do not’ 
pay and have never paid any rent. All that can be said is that 
they are licensees who were allowed to build on the land. 

[Dinton, J. A licensee is liable to be turned out any mo- 
ment. | 

He cannot be turned out when, acting upon the license, he 
builds a house of a permanent character. Section 60 of the 
Easements Act. 

[Ditton, J. What is the right of au agricultural tenant who 
builds a palace in the abadi ?] 

If the palace is built with the permission of the zemindar, he 
is a licensee in respect to that. 

Sundar Lal v. Chajju, [1901] 21 A. W. N., 42. 

A work of permanent character should not ke demolished and 
the licensor is not entitled to revoke the license in such case. 

The relation of landlord and tenaut does not exist between 
the parties. ` 

[Kwox, A. C. J., referred to section 62, clauses (f) and (g), of the 
Easements Act. ] 

Krishna v. Rayappa Shanbhaya, [1868] 4 Mad., H. O., 98. 

It is not the plaintiff’s case that the license has come to: an 
end. The right of ejectment for denial of ditle is a special 
right, aud unless the plaintiff proves that she ds entitled to it, 
she should not be allowed to succeed. A license is not forfeited 
by denial of the grantor’s title, 

Pharam Kunwar v. Fakira, [1901] 21 4. W. N., 159. 

Assuming the defendants are the tenants of the plaintiff, I` 
submit that they have notdenied the plaintifs right. It may 
be said that Jwala’s statement contains a denial, but his state- « 
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ment should be read as a whole. What he means is that there 
is a custom ‘in the village according to which the tenants 8re 
owners of the land on which their houses stand. This does not 
amount to a denial. of the landlord’s right. Every tenant is 
entitled to set up a custom. Assuming that Jwala.denied the 
landlord’s right, the first two defendants, members of a joint 
family, are not bound by his statement and showld not be ejected. 
Other statements do not amount to a denial of the landlorg’s 
title. 

Further, the defendants have now been declared to be co- 
sharers in the village by the judgment of this Hon’ble Court(?). 
One co-sharer cannot be ejected at the instance of the other. 
The plaintiff is also estopped from suing to demolish the building 
as she stood by and never objected, when the erections were 
being made. i 


Sundar Lal (with him Karamat Husain), for the EEE 


The defendants were allowed to occupy the land without pay- 
.ment of rent in consideration of the services performed by them. 
Being no longer paiwart or karinda, they have continued to hold 
the land as tenants-at-will of the plaintiff. Even if their position 
be that of licensees, the license must be deemed to have been 
revked under section 62 (d), (g) and (h) of Act V of 1892. The 
_license is said to have been granted by Syed Mahdi Hasan, the 
former owner. The plaintiff, as transferee of the property, is not 
bound by the license under section 59. ‘There is no evidence to 
prove that the pucka buildings which now stand on the land 
were cohstructed in pursuance of the, license, or that the license, 
“if any was granted, authorized such constructions. On the 
determination of the term of the license, the defendants, who 
must have known the limited character of their tenure, had no 
right to remain in possession of the land or to maintain any 
buildings on “them. The case is governed by the puinciple of 
the ruling in the case of 


Beni Ram v. Kundan Lal, [1899] I. L. R., 21 AlL, 496. 


_ The rights of the parties as they stood on the date of the 
institution of the suit must be looked at for the purposes of this 
suit. On the date of the suit the defendants had not purchased 
any part of the equity of redemption. They were merely tenants- 
at-will, and the constructions complained of were made by them 
as such and not as co-sharers. The mortgage has not yet been 

(1) See 4 A. L. J. R., 321; 
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redeemed, and, we are mortgagees in possesston, and as such, 
entitled to restrain the mortgagor from taking possession of any 
part of the property mortgaged to us. We are also co-sharers, 
as our purchase of 20th March, 1854, has been held to be good, 
and we are also owners of the unmortgaged part of the village. 
As co-sharer, we can restrain the other co-sharer from taking 
exclusive possession of any part of the joint land, and for the 
demolition of any buildings he may have constructed. 

The parties must be confined to the cases set out by them in 
their pleadings. The plaintiff, sued for the ejectment of the 
defendants as a tenant whose tenancy had determined. The 
defendant, did not deny that they were tenants, but alleged that 
their tenure was of a permanent character, the fact of tenancy 
was not denied. 

(He then proceedel to refer to the evidence on the point.) 

The defendants denied the landlord’s title and are liable to eject- 
ment. They were allowed to occupy the land and build on it, as 
their ancestors were patwaris of the village, and the defendant, 
Budh Singh, who was head of the family, was a karinda of the 
plaintiff. 

Motilal Nehru was heard in reply. 

The judgment of the Court was delivered ty 

Ditton, J.—The suit, out of which this appeal has arisen, was’ 
brought by the plaintiff-respondent for possession of certain plots 
of land by demolition of a house and removal of the materials. 
The plaintif came into Court alleging that she is, in consequence 
of a partition, proprietor of a separate share in Lohari, and that 
the defendants are her tenants, that the ancestor of the defen- 
dants had been allowed to settle in the village and to occupy plot 
No. 111 in the Khasra in the settlement of 1862 as a dwelling 
house and to hold possession of plot No. 99 in the same Khasra 
for the purposes of a shop and tying up of their cattl» as tenants ; 
that sbouf10 or 11 years ago the plaintiff appointed defendant 
No. 1 as her kKarinda and put him in charge of Lohari circle, 
and that in his capacity of karinda the defendant had full control 
over plaintiff's share in the inhabited part of the village as well 
as in the waste lands, that about 8 or 9 years ago the defendants 
encroached on plots Nos. 71 and 72 which are at the back of plot 
No. 99 by extending their dwelling house in that*direction. 
The plaintiff did not object to theif doipg this, while defendant 
No. 1 was her karinda, but now that he is no longer so and 
also because the defendants had denied her title to the land in 
question, she brings this suit for ejectment and possession. The 
defence was that the defendants and their ancestors have been 
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living in this village for over fifty years, that-they are not and 
never have been ordinary tenants at will, that the ancestors af the 
defendants were patwaris in this village and with the consent 
of the former owners and zemindars, who were Mohamadans and 
from whom the plaintiff is a transferee, they permanently took 
up their residence in the village, that all the plots in dispute 
have been in their possession in their capacity of patwaris, that 
the plaintiff and her predecessors admitted the permanent nature 
of their „possession ; that the defendants and their predecessors 
relying on this admission and, with the knowledge and acquies- 
cence of the plaintiff and her predecessors, built houses at the 
cost of Rs. 10,000 and that they are not, therefore, liable to be 
ejected. It is of great importance to bear in mind the position 
that was taken up in the Court below, because at the hearing 
of the appeal before us it was argued by the learned advocate 
for the appellant that the defendants were licensees, and that 
it having veen found by the Court below that the defendants 


had erected buildings at a cost of four thousand rupees, plaintiff . 


could not, under the provisions of section 60 of the Easement 
Act, sue for ejectment. It was further argued that the defen- 
dant, Budh Singh, was now by our judgment in First Appeal 
No. 222 of 1904/*;, himself a co-sharer in the village, and that 
as such, he was as much entitled to build on any part of the 
common land as plaintiff herself. It was further urged that 
even if we held that defendants were tenants, plaintiff had 
no cause of action, because the defendants had not denied 
her title as owner. In reply it was urged for the plaintif- 
respondent that the position that the defendants were only 
licensees, had been taken for the first time at the hearing of 
this appeal, and that it was inconsistent with the case that had 
been set up by the defendants in the Court below where it had 
been alleged by them that they had a permanent tenancy or 
grant in perpetuity ; that even if defendants had originally got 
possession of the land as licensees from the plaintiffs predeces- 
sors, the plaintiff as transferee from them was not, under section 
59 of the EHasentent Act, bound by such licensé, and finally 
that the evidence relied on by the plaintiff as constituting a 
denial of her title, did expressly and specifically challenge 
her righte as owner of the land in dispute. It will be seen 
from what we have statede above that the principal potnts 
for determination in this appeal are—{1) What was the status 


of the defendants’ ancestor when he first settled in the village ? 
(2) [1907] 4 A. D. J. R., 521. 
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(2) If the status be only that of an ordjnary tenant, does 
the fact that defendant No. 1 recently (after the filing of the 
suit) became a co-sharer entitle him to resist the plaintiffs 
claim for possession? 3) Has there been such a denial of the 
plaintift’s title as to give her a cause of action? To deal with 
these pleas in the above order. 

The first plea is really the important one and the whole 
case turns on our finding on this plea. The plaintiff has 
thoughout alleged, and still alleges, that the defendants are 
mere tenants-at-will, The account which she gives ôf their 
entry into the village is a probable one and is to a great 
extent confirmed by what the defendants say. They were 
invited into the village as patwaris and given a spot on 
which to live, on condition of their performing this duty, i.e., 
the duty of the patwari of the village. The present patwari, 
Bakhtwar Singh, who has been patwart for the last sixteen 
or seventeen years, would be manifestly in a position to know 
something about their status, to acquire such knowledge is 
part of his work as patwari and lies within the range of his 
ordinary duties. The defendants in cross-examination put 
questions to him and elicited from him that he had heard that 
the grand-father of Budh Singh was the patwari of the village. 
The defendant, Budh Singh, makes some very important state- 
ments in his evidence which will be found on page 8 of the 
appellant’s book. When asked about his origin he replies :— - 
“ My ancestors have been living in this village for 4 generations. 
They have been living there not only from the time of Baldeo 
Sahai but also from the time of the Saiyids. Tam a tenant of 
Musammat Farbati. I am a tenant of hers as regards the 
houses situate on her Jand, and a tenant of Sundar as regards 
the houses situate on her land. I do not render any service as 


. a tenant of Parbati. I was a karinda of Musammat „Parbati. I 


was in chayge of the management of the mauza Lohari for one 
year.” 

The learned advocate for the appellants tried to explain 
away this evidence by arguing that the woul “ ryot” which 
occurs therein and which has been translated “ tenant,” does not 
necessarily mean a tenant as understood in the Land Revenue 
and Tenancy Acts. The obvious answer to this argument is 
that the word as ordinarily used, and ordinarily understood 
in these provinces does mean an agticultural tenant; it is 
in our experience the word invariably used to connote the 


relation of tenant to a landholder, No other word was suggested 
e 
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as being the word generally used for this purpose. It might be 


- urged that there is nothing to show that Budh Singh’s ancestors 


ever paid money rent to the zamindars, but the payment of money 
rent is not the only sign of a tenant. Tenants who render 
service to the landholder are tenants through the service they 
thus render (compare section 4, column 3, of Act No. IL of 1901). 
Further, there is the statement made by the pleader for the defen- 
dants to be found at page 11 of the respondent’s book in which 
he stated “that at the time of construction of the houses sought 
to be demolished, the defendants were not the zamindars, but 
that they were his (zamindar’s) permanent ryots, that till the 
time they (defendants) purchased the zamindari, they remained 
the ryots of the zamindar for the time being, that they were the 
ryots of the plaintiffs also, and that their status as a ryot was such 
as has been mentioned in the written statement.” Considering 
all this evidence and all that has been urged on behalf of the 
defendants, we find that the defendants are tenants-at-will of the 
land in dispute. We find that the land was allotted to them 
on the condition of their rendering service as patwavis, and that 
though they and their predecessors in interest have ceased to 
occupy that office, they still are tenants-at-will. They have set 
up the position that they are permanent tenants, and as such, not 
liable to be disturbed. It is so far as our experience goes, and 
the contrary has not been shown, a very unusual thing to find 
a person who has no other holding in the village than a plot in 
the abadi as a permanent tenant. Such a holding implies a grant 
of some kind, and it was for the appellant to have established 
such a grant. This they have failed to do. At the time whey the 
suit was brought, upon our finding recorded above, the plaintiffs 
were, unless the defendants could show acquiescence or some 
similar plea, entitled to call upon the defendants to quit their 
holding on the ground that the purposes for which the holding 
was required, no longer existed. ° 

The suit out of which this appeal arises was instituted on the 
Tth of March, 1903. On the 3rd of June, Budh Singh the prin- 
cipal defendant, purchased a certain specified share in Lohari. 

Was the plaints position in any way altered by this belated 
purchase on the part of the defendants? We think not. We 
find that she was still entitled to interfere and obtain restoration 
of the land to its former condition. See the rulings in Davlat 
Ram v. Taral’), and Dule Chand v. Musammat Sahiba‘). 

(3) [1888]S. D. A, N-W.P,12 ° 
(4) [1870] 8. D. A., N.-W. P., ? 
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But it is urged by the learned Advocate fonthdappellants that 
the plaintiff or her predecessors in interest must by their conduct 


- be held to have acquiesced in the erection of these buildings and 


are, therefore, equitably estopped from enforcing their removal. 
It has been very clearly laid down by their Lordships of the 
Privy Council in Beni Ram v. Kundan Lall’), that a lessor is 
not restrained by any rule of equity from bringing a suit to evict 
a tenant, the terms of whose lease have expired, merely by reason 
of that tenant’s having erected permanent structures on the land 
leased, such building having been within the knowledge of the 
lessor, and there not having been any interference on his part 
to prevent it. As their Lordships point out, “Tn order to raise 
the equitable estoppel which was enforced against the appellants 
by both the appellate Courts below, it was incumbent upon the 
respondents to show that the conduct of the owner, whether 
consisting in abstinence from interfering, or in active inter- 
vention, was sufficient to justify the legal inference that they 
had, by plain implication, contracted that the right of tenancy, 
under which the lessees originally obtained possession of the 
land, should be changed into a perpetual right of occupation.” 
It is true that this wag a case in which a tenant held under a 
lease which had expired by the time the suit was brought, but 
the principles laid down appear to us to apply with equal force 
to the case before us. There is no doubt that the learned 
advocate for the appellants has felt all these difficulties which 
surround his position and that they have led him to adopt the 
argument that the appellants were not tenants but ljcensees 
holding under a license from the predecessors in interest of the 
respondent. This view of the case was never raised in the 
Court below The deposition of Budh Singh himself to which 
we have already referred is opposed to such a view and it is a 
view which upto the present had not found favour inethis Court(*)., 

The view which we have taken, ù. e., that the plaintiff is 
landholder and the defendants are tenants-at-will whom she 
seeks to eject on the ground that they are no longer required 
to do and do not perform the services for which they obtained 
their holding, renders it almost unnecessary to consider the 
third plea, but alter considering the evidence we do find that on 
more than one instance the defendants have challenges plaintifs 
tifle thus giving her a cause of ation and a night to call upon 
the Civil Courts to eject the defendants. 

5) [1899] L L. R., 21 all, 496. 
« (8) [1902] 22 A. W.N., 60. 
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We accorditig gly, dismiss the appeal, but under the seni! eid 
circumstances direct that each party bear his own costs through- 1907. 
out. This order of ours is without prejudice to the rights — 
whatever they may be, acquired by the appellants under their pur- BY® ae 
chase in June, 1903, should they hereafter proceed to partition. Parpati. 

x, Appeal dismissed. ition, J. 

SHEO. PRASAD AND ANOTHER Civin. 
PETENS 1907. 
AYA RAM anpD oTHERs.* er 


; i ‘ TES re June 25, 26 
Hindu Law —Religious endowment-—Sangat Nanak Shahi— Right of representative July 9 


of founder of trust to nominate trustee. 
Where a Nanak Shahi Sangat was founded but no trust was created, Koxox, A. C. J. 
and it was not shown that any usage or course of dealing pointed toa Ditiox, J 
different mode of devolution, held that the right to nominate a trustee ak 
remained vested in the founder of the endowment and his heirs, and it is 
for the other claimants to show that the former had divested themselves 
: either at the foundation or afterwards of the powers which naturally 
belonged to them. 
APPEAL against the decree of Babu Bipin Behari Mukerji, 
Subordinate Judge of Cawnpore. 
Suit for a declaration that the plaint properties were endowed 
to the Sangat Nanak. Shahi and that the plaintiffs as founders 
of the wakf were entitled to appoint any person as manager, and 
the defendants had no right to the same. 
The defendants insisted that the properties were the self- 
acquired properties of Sadho Ram, the former manager, and 
they, as his chelas, were his legal representatives. 
The Court below held that the properties in suit were endowed 
and that the original founder of the endowment was the father 
of the plaintiffs, but that by reason of the original endowment 
having become enlarged by acquisitions made through the exer- 
tions of Sadho Ram (a nominee of the plaintiffs thorgh), in the 
altered circumstances, the claim set up by them of having the 
right to appoint a manager of their own could not be sustained. 
From this decree Voth parties appealed. : 
Tn plaintifis’ appeal 
Satish Chandra Banerji for J. N. Chaudri, with him Durga 
Charan Bagerji), for the appellants, contended that the ordinary 
rule of Hindu Law that where there was no custom or agreement 
to the contrary, the right” to nominate a manager was vested in 
the founder and his heirs would apply. 
. *F A. No. 158 of 1904, 
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Suro PRABAD Parbati Charan Chatterji, for the respondents, E on facts 


rÒ 


Me Waa only. 
eons The judgment of the Court was delivéred by - l 
Dillon, J. ` Ditioy, J.—The first appeal arises out of a suit brought by 


J5 tha appellants who were plaintiffs in the Court below. According 
to them, they, in Sambat 1914, corresponding to the year 1857, 
made a religious endowment, consisting of certain buildi lings | 
situate at Sarsya Ghat in the city of Cawan, 

The religious endowment was for the promotion of the Nanak 
Shahi religion. They installed one Baba Gobind Das to carry 
out all the necessary rites connected with the endowment and 
in succession to the succession to him they also appointed one 
Baba Sadho Ram. Upon Baba Sadho Ram’s death they appointed, 
as a temporary measure, Baba Kirpal Das to carry on the duties 
connected with the Sangat until such time as they could make 

: a further appointment. 

The first four defendants who represent themselves as Nanak 
Shahi Fakirs, and as disciples of Baba Sadho Ram and also of 
Baba Kirpal Das, aforesaid, denied the plaintifis’ title to make 
any appointment to the religious endowment. They attempted 
to realize certain bonds belonging to the religious endowment 
on the ground that these bonds and the properties connected 
with the endowment were the self-acquired property of Baba 
Sadho Ram. The plaintiffs accordingly asked for a declaratory 
decrep to the effect that the property scheduled im the plaint 
was endowed property dedicated to the Sangat Nanak Shahi ; 
that the defendants had no right of their own to that property, 
and that the plaintiffs had power to appoint on their behalf 
any person they liked as manager. The defenge was that 
the property in dispute, was not the Sangat property, nor wgs 
Baba Sadho Ram a superintendent, nor was he appointed on “i 
behalf of the plaintiffs. The whole of the property in dispute `` 
was the self-acquired property of Baba Sadho Ram. The 
property had been purchased in his name and stood in his name 
in the Khewats and other revenue papers. He was not a man- 
ager on behalf of or subordinate to the plaintifsæ All suits 
which. it had been necessary to bring in respect of these proper- 
ties had always been brought by Baba” Sadho Ram in his own 
right. Baba Sadho Ram died intestate and the answering 
defendants, being his disciples, are entitled to succeed him, 


A 
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Baba Kirpal Das defendant No. 5, filed a separate written state- 
ment, but it is not necessary to enter at length into whgt was 
stated therein except to say’ that he sets wp in himself aright as a 


Mahant of the Sangat upon appointment by the plaintiff. Four | 


isgues were framed by the Court below, but only the third and 
the fourth require consideration for the purposes-of this appeal. 
They are as follows :— 


Third,— Whether the property in suit appena to „the 
Sangat is dedicated property. 


Fourth, —If so, whether the planets have any title to the 
property as superintendents and also have a right to appoint a 
successor of Baba Sadho Ram. 

The learned Subordinate Judge decided the third issue in the 
plaintifis’ favour and gave them a declaration to the effect that 
the properties in question are endowed property appertaining to 
the Sangat at Sarsya Ghat. He dismissed that portion of the 
plaintiffs’ claim in which they seek for a declaration that they are 
superintendents of the property and have the power to appoint 
any person they like as a manager. The arguments addressed to 
us during the hearing of this appeal referred only to this portion 
of the reliefs claimed. The respondent has printed no evidence, 
and throughout the hearing of this appeal our attention was 
confined to the evidence printed by the appellants. The plain- 
tiff went into the witness-box and said without any hesitation 
that the appellants had, absolute power to appoint whomsoever 
they liked for the worship of the Granth Sahab. He gave the 
origin ‘of the endowment, deposed that first Baba Gobind Das 
and in succession to Baba Gobind Das, Baba Sadho Ram, after an 
interval, was appointed by the appellants as the superintendent of 
the endowment. He gave more than one instance of direct 
interference in the affairs of the endowment, and it was not 
elicited by ¢ross-examination that in making the endowment the 
founders had imposed any limitation on their powers with 
regard to the same. His statement was confirmed by the evi- 
dence of Kirpal, Das who, while it is true stating that all who 


. belonged to the sect had power to appoint Makants, said that ' 


the plaintiffs had more authority than others, because the build- 
ings belong to them. They installed Granth Sahab. To the 
same effect i is the deposition of Fateh Singh and Gopal Singh 
who belong to this fomm of worship. A witness, Bakhtawar 
Singh, claimed to have been present on the day Baba Sadho Ram 


was installed, and he says his installation was the work of Sheo 
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. Prasad, one of the appellants. The witness, Ram Charan, gives 


à very graphic account of the filling up of the vacancy caused 
by the disappearance of Baba Gobind Das. He, too, says that 
Baba Sadho Ram was appointed by Lala Sheo Prasad.- Baba 
Kishen Das confirms him in this. In short, we have very strong 
and voluminous evidence showing that the religious endowment 
was founded by the appellants, and that each of the two Mahants 
in,turn who had presided over it, had been appointed by the 
appellants. Upon this finding the proposition of law enunciated 
by their Lordships of the Privy Council in the case of Qossami 
Sri Girdhariji v. Roman Lalji Gossaimi(!) would apply. Their 
Lordships say:—“ According to Hindu Law when the worship of 
a Thakur has been founded, the Shebaitshtp is held to be vested 
in the heirs of the founder in default of evidence that he disposed 
of it otherwise or there has been some usage, course of dealing ` 
or some circumstance to show a different mode of devolution.”. 
The rule of law laid down in that case was applied by this 
court in the case of Sheo Ratan Koeri v, Ram Pargas(*). It was 
for the respondents to establish that the appellants had divested 
themselves either at the foundation or afterwards of the powers ' 
which naturally belong to them. This they have not done. In 
the present case, moreover, as no one has been shown to be 
entitled to succeed to Baba Sadho Ram, the right of management 
reverts to the heirs of the founder—see Jai Bansi v. Chatar(°). 


' It cannot be claimed for Baba Sadho Ram that he held the office 


of trustee of this religious endowment, for it will be remembered : 
the case set up by the defendants is that the endowment is not a 
religions endowment, aud that all the buildings and other pro- 
perty, the subject-matter of this appeal, are the self-acquired 
property of Baba Sadho Ram. ‘his neither the Court below 
found nor do we find supported by any evidence that has been 
shown to us. If no trust was created, then the nomination vests « 
by law in tle founder and his heirs, unless there has been some 
usage or course of dealing which poiuts to a different mode of 


~ devolution—see Sheo Ratan Koeri v. Ram Pargas.(*) The result 


is, that we allow this appeal and modify the decree of the Court 
below so far that we decree the plaintiff’s suit in? full with costs 
as against all the respondents, save Kirpal Das, which in this 
Court will include fees on the higher scale. o 

8. ©. 0. . Appeal decreed, 


(1) [1889] I L.R., 17 Cal, 8. 
(2) ht L L. R., 18 AN., 227, 232. 
D 
I. L. R. 


-A 


L. 
(8) [1879 B. Ly Re, 181. 
8) 1896 L. R., 18 AlL, 232. 
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6 hes 
i SALIG RAM Civis. 
versus 1907. 
z Kae 
BRIJ BILAS.* ` July 5, 1907. 
Code of Civil Procedùre (Act XIV of 1882), sections 562, 588—order of,-  Kxox, A. ©. J. 
remund—whether appeal lies after suit is finally disposed of. Rrowagps, J. 


» 
l An appeal under section 588, Code of Civil Procedure, cannot be enter- 
j tained if preferred after the suit has been finally disposed of by the Lower 
i ; Court. Madhasudan Sen v. Kamini Kanta Sen, 9 C. W.N., 895, followed. 


i 


4 Rameshwar Singh v. Sheodin Singh, I L. R., 12 All, 540, distinguished. 

” APPEAL from an order of C. D. Steel, Esq., District Judge of 

* Shahjahanpur, reversing a decree of Pandit Bishan Lal Sharma, 
-Munsif of Tilhar. ` 


Suit for pre-emption. 


The Court of first instance dismissed the suit, but the lower 
. appellate Court reversed the decree and remanded the suit. 


Defendant appealed. 

The material facts appear from the judgment. 

Gulzari Lal, for the appellant. 

Kedar Nath (with him J. N. Chaudr), for the respondent. 


The judgment of the Court was delivered by 
' Rionarps, J—This is an appeal from an order of remand. Richards, J. 
The suit was a suit for pre-emption, and on the 8th of June, 2906, 2 as 
` tbe- Court of first instance dismissed the suit. The plaintiff 
appealed, and on the 10th of September, 1906, the suit was 
remanded. On the 9th of November, 1906, the Court of first 
instance on remand decreed the suit. The present appeal is not 
taken against the decree that was made on the 9th of November, 
1906. It is an appeal filed against the order of remand and the 
appeal was not filed until after that decree of the 9th November, 
1906, was actually made. The appeal was filed on the Ist 
December, 1906. The appellant appeared on the hearing of the 
suit on remand. A preliminary objection is now raised by Mr. 
Kedar Nath on behalf of the respondent that the present appeal 
cannot be sustained under the circumstances mentioned. He 
has cited the case of Madhusudan Sen v. Kamini Kanta Sen(’). 
; (Œ) [1905] 9 C. W. N., 895. 
| @F, A, F. O. No. 124 of 1906. ` * 
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In this case under circumstances which cannet be distinguished 
from the case before us, a similar preliminary obj ection was taken 
and allowed by the Court. Mr. Gulzari Lal on the other side cites 
the Full Bench ruling of Rameshwar Singh v. Sheodin Singh, 
In that case there had been an order of remand, the suit had 
been reheard by the Court of first instance who had made a; 
decree. There was a second appeal to the lower appellate Court 
which’ confirmed the decree of the Court of first instance and 
then there was an appeal against the second decree of the lower 
appellate Court. The Court there allowed the appellants to 
question the order of. remand, but the appeal in that case was 
an appeal from a final decree and not an appeal from an order of 


‘remand. . The case, therefore, is quite different from the present 


and does not apply. If we are now to hear this appeal, the 
decree that was made on the 9th November, 1906, would still 
remain. Having allowed that decree to be made, the proper 
course was to appeal against that decree and at the hearing of 
the appeal to take such exception to the order of remand as the 
law permits, as was done in the Full Bench case to which we 
just now referred. We allow the preliminary objection, and 
in consequence we dismiss the appeal with costs. 
Appeal dismissed. 
(2) [1890] L L. R., 12 All, 540. 
[Cf. Babu Lal v. Ram Kali, [1905] 3 A. L. J. R., 40.—Eb.] 
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BEHARI LAL SEN AND OTHERS. 


Permanegt tenure—nominal rent—long period—iransfers—recognition of 
transferee as tenant. 

A tenure or holding, which had been in existence for 80 years, had been 
let out on a nominal rent which had never been enhanced. It had been 
sold again and again by kobalas purporting to convey an absolute interest, 
it had passed by will and the rent had been accepted from the new tenants 
after such devolutions, held that the tenure was a permanent tenure. 

When the persons acquiring the tenure paid rent in the own names 
and obtained receipts from the landlord, held that it was suficient 
recognition of their title as tenants. ° 


hormat from a judgment of the High Court of J udicature at 
Fort William jn Bengal. 


$ 


i 
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‘The material facts appear from the judgment. 


The judgment of their Lordships was delivered by me 

Sır Artuus Witsoy.—The suit out of which this appeal 
arises was brought by a landlord against his tenant to eject the 
tenant, on the ground that the latter was a mere tenant at will. 
The defence was that the tenant held a tenure of a permanent 
character and was not liable to be evicted at will. The sole 
question on this appeal is which of these views is correct. 


‘The Subordinate Judge, Second Court, of the Twenty-four 
Pergunnahs, who tried the case, gave a decree in favour of the 
plaintiff, who is now represented by the respondents; and the 
High Court supported that decision. Hence the present appeal. 

There is no quéstion that the tenure or holding, whatever may 
be its nature, had been in existence for about 80 years, and pro-' 
bably much more, when the suit was instituted. The rent was 
an almost nominal one, and had never been enhanced, though 
the value of the holding, as measured by its sale price, had 
greatly increased. It had been sold again and again by kobalas 
purporting to convey an absolute interest; it had passed by 
will. And the rent had been accepted from the new tenants 
after such devolutions. 


From these facts only one inference seems possiblé, namely, 
that the tenant held a permanent tenure. But the Courts in 
India held that that inference was excluded; on two grounds. 
The first may be conveniently stated in the words of the learned 
Judges gf the High Court :— 

‘ It appears to us that there are documents which are inconsistent with the 
hypothesis that the tenancy of the defendant is of a permanent nature. These 
documents are the two kobalas filed in this case, executed by tenants in posses- 
sion of the land in favour of their successors. Now, in both these kobalas t 8 
transferor conveys the land to the transferee, but expressly recites that the 
transferee, on p&ying the expenses, &c., of the Maharaja Bahadur and on 
causing the erpunction of the transferor’s name, shall take a pottdh in his own 
name. If the tenancy was of a permanent nature, there would be no necessity 
for such a clause in either of the deeds, and the insertion of this clause in both 
deeds is against the presamption that the land in dispute is the subject of a 
permanent grant.” e 


The view there expressed as to the effect of taking a new 
pottah is inggnsistent with the decisions of this Board in Upendra 
Krishna’ Mandal v, Ismail Khan Mahomed and Nalratén 
Mandal v. Ismail Khan Mdhomed(*) which decisions again were 


i (1) [1904] 31L A., 144. 8. C.1.L. R., 32 Cal, 41. 
i (2) [1904] 31T. A. 149. S C.I. L. R., 32 CL, 51. 
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in accordance with the law laid down in the earlier case of 
Raméthunder Dutt v. Jugheschunder Dutt(>). 

The second ground upon which it was said that the tenure 
was not a permanent one was that the landlord had not been 
proved to have assented to the several transfers of the holding. 

The assent relied upon was the receipt of the rent of‘ the hold- _ 
ing from the transferees in their own names. The reason given 
by the High Court for holding this to be insufficient is-that they 
think the dakhilas acknowledging such receipts, when critically 
examined, do not expressly describe the transferee as tenant of 
the holding. That observation may be assnmed to be correct. 
But the dakhilas do describe the rent paid as the rent of the 
holding, and the person paying as occupier of the holding, and 
as paying on her own account. Their Lordships think that is 
quite a sufficient recognition of the transferee as tenant. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, the decrees of both Courts in India 
discharged, and the suit dismissed with costs in all Courts. The 
respondents will pay the costs of this appeal. 


Appeal allowed. 
(3) [1873] 12 Beng., L. R., 229, 235. 
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VETEUS 
- SAIBOO AND OTHERS. 
Mahomedan Law—mushaa, Doctrine of—applicability— share in companies 
and freehold property. 
The doctrine of mushaa does not apply to shares in companies and 
freehold property in a great commercial town. e 


Wh®re a Mahomedan trader in Rangoon made a gift of certain shares 
and other valuable freehold properties in favour of his wife and minor 
children, held that the gift was not invalid. Mumtas Ahmad v. Zubaida 
Jan, 16 I. A., 207, referred to. Be A 

APPEAL from a judgment of the Chief Court of Lower Burma. 
The material facts appear from the judgment. 
„The judgment of their Lordships was delivered bye 
Lord Roperrson.—The questiéns raised by this appeal relate 
to the succession of Goolam Arif, a wealthy Mahomedan resident 
of Rangoon, who died on 16th May, 1902. He left a will 
dated 19th April, 1902, by which he bequeathed his property 
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to his heirs according to Mahomedan law. The controversy Privy Covnoi. 
between the parties is concerned with the validity of dertain 1907. 
deeds of gift, dated 2nd April, 1902, by which he conveyed to —~ 
certain of his minor children and wives a certain number of p ae 
undivided 2,000th share in certain valuable properties. These v. 
:deeds are attacked by the executor of the will on two main Bargoo. 
grounds, the first relating to the physical condition of the Lord Robertson. 
deceased at the date of execution, the second founded on the law © —— 
of mushaa which is said to forbid them. (The attack on the 

deeds as “colourable” so entirely failed, that it is maneccesary. 

to do more than state that it was made.) 

The first of these is a pure question of fact; the two Courts 
have concurred ; and each judgment is supported by careful and 
elaborate reasoning. The law applicable is not in controversy ; 
the invalidity alleged arises where the gift is made under 
pressure of the sense of the imminence of death. 

The difficulty is in applying this to the subtle and conjectural 
problem of the mental condition of the testator in each case. It 
would be inappropriate that their Lordships, in reviewing con- 
current judgments, should re-discuss the evidence in detail. 
Goolam Ariff was an elderly man, who had not led acareful life ; 
he suffered, and knew that he suffered, from degeneration of the 
arteries and of the liver and he had been sharply ill. His life, 
therefore, was an old and a bad one. It is highly probable 
that the execution of the disputed deeds was suggested by his 
realising the prudence of setting his house in order, but this 
is the motive of all wills and especially of the wills of the old 
and ailing. Having examined the evidence, their Lordships 
consider that the conclusion of the Courts was sound. 

The other disputed question is of a very different legal quality. 

The property which the deceased had to dispose of consisted of 
freehold land in Rangoon and shares in six companies. : Their 
Lordships assume the law of mushaa to apply to the*succession 
of Mahomedans who reside in Rangoon ; but the serious’ question 
is whether it applies to property of the nature described. What 
was done by CGooltm Arif was this: he (notionally) divided the 
property to be dealt with into 2,000 shares ; he kept to himself 
1,150 shares, and the remaining 850 he distributed among the 
persons ta-be benefited, giving 200 shares apiece to three of 
them, 100 shares apiece to two of them, and 25 shares apiece "to 
two of them. Now it is said that this gift was void, as being 
contrary to the doctrine of mushaa. In the first place, even 
if the duty of the Courts were to construct a prohibition of gifts 
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of undivided shares of what”is divisible, *which should he 
applicable to the conditions of modern life, it would seem impos- 
sible in the case of the shares, and extremely difficult in the 
case of freehold property in a town, to carry it out. But the 
attitude of the law towards this doctrine of mushaa does not 
involve any such constructive application of the doctrine. It 
was laid down in the Privy Council case of Mumtaz Ahmad v. 
Zubaida Jan(*) that “The doctrine relating to the invalidity of 
gifts of mushaa is wholly unadapted to- a progressive state of 
society, and ought to be confined within the strictest rules.” 
Their Lordships concur in the conclusion arrived at below, that 
it would be inconsistent with that decision to apply a doctrine, 
which in its origin applied to very different subjects of property, 
to shares in companies and freehold property in a great commer- 
cial town. The argument of the appellant was not that the 
law of mushaa did in fact embrace (in the sense of having been 
applied to) such property, but that, if the same aspect of life and 
things were logically applied, it involved the invalidity of the 
gifts in dispute. But this is not the true criterion. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellant will pay the 
costs of the appeal. 

Appeal dismissed. ` 
(1) [1889] 161. A., 207, at p. 215. 8. C., I. L. R., 11 All, 460. - 
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MAKBUL FATIMA 
° DEV EUS 
LALTA KUAR AND oTHERs.* 


Civil Procedure Code (Act XIV of 1882), sections 278, 288—alternative 

remedy—-suit without raising objections—cause of action. i 
‘The remedy given under section 278 of the Code of Civil Procedure is 
an alternative and not an exclusive remedy. Where, therefore, a plaintiff, 
decree-holder brought a suit for declaration that certain, properties were 
the properties of her judgment-lebtor, although he had ostensibly trans- 
ferred them when the judgment-debtor or anyother person had not 
raised any objection under scction 278, held that she had a cause of 
action to maintain the suit, Murti v. Bhola Ram, I. L. R., 186 All, 188; 
Maharaja of Benares v. Ramji Khan, [1904] 24 A. W. N., 190, distin- 
guished. Sundar Singh v. Qhasi, I. L. R., 18 All, 410 seaghunath v. 

Saroah, L L. R., 23 Bom., 268, referred to and followed. 


FIRST APPEAL against the decree of Babu Prag Das, Subordinate 


Judge of Bareilly. 
P °F. A. No. 114 of 1805. 
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Suit for a declaration that certain properties mentioned in the 
plaint are in the” possession of ‘appellant’s debtor, Chotey Lal, 
and are saleable in execution of her decree, and that the docu- 
ments by which those properties were conveyed are null and void. 

Plaintiff held three decrees for rent against one Chotey Lal. 
In execution, of her decrees she applied to the Collector to attach 
certain properties of Chotey Lal, but her applications were struck 
off because it appeared that Chotey Lal had already transferred 
those properties. The plaintiff alleged that these were colourable 
transfers and that the properties were in the possession of Chotey 
Lal. Several defences were raised in answer to the suit by 
Lalta and Subarni, but the Subordinate Judge dismissed the 
suit upon a plea not raised in the written statement that the 
plaintiff had no cause of action for the suit. He relied on certain 
observations in the case of Murti v. Bhola Raim("). He held, 
therefore, that so long as an objection was not preferred under 
section 278, Code of Civil Procedure, and decided adversely, the 
plaintiff who was a simple money decree-holder could not com- 
plain of any injury as she possessed no interest in the property. 

Plaintiff appealed. l 

B. E. O'Conor (with him 8, C. Banerji), for the appellant: 
The Subordinate Judge is wrong. The plaintiffs right of suit 
is not dependent upon any order that may be made under section 
278, Code of Civil Procedure. That section is not exclusive, 
and the plaintiff has a right to come into Court if any wrong is 
done. The deeds of transfer are alleged to be colourable and 
made with intent to defraud the plaintiff. The creditor is 
actually’in possession, and the properties being his properties, 
are liable to.sale in execution of the plaintiff's decrees. The 
observations made in the course of the judgment in Murti v. 
Bhola are obiter, and nothing turns upon them. The real ques- 
tion decided was whether under the circumstances of that case 
th plaintiff Had one or two causes of action, and the Pull Bench 
held that he had one. The case of the 

Maharaja of Benares v. Ramji Khan [1904] 24 A. W. N., 190. 
has no bearing uponthe question at issue, and its effect has 
been misapprehended by the Oourt below. The appellant's 
contention is supported by 

Sundar Singh v. Qhasi, [1894] T. L. R., 18 AIL, 410. 

Rughunath v. Sarosh Kama, [1899] I. L. R., 23 Bom., 266. è 

Satya Ohandra Mukerji (with him J. N. Chaudri), for the 
respondent Subarni : 

(1) [1893] I. L. R., 16 AlL, 165, 168. 
T7 
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The decree obtained by the plaintif was a ppre money decree 
which,gave no charge whatever over or .interest in any specific 
property of the judgment-debtor. The decree-holder sought to 
attach certain items of property and that prayer was refused, 
it may be wrongly, by the Revenue Courts. The respondents ` 
did not intervene and they were in no way responsible for the 
plaintiff's failure to attach the property she sought to realise the 
decretal amount from. She had therefore no cause of action 
against the present respondents. In the case in 16 AI, 168, it is 
distinctly laid down that it was the order under secticn 280, 
Civil Procedure Code, which gave the cause of action for a suit 
under section 283, Civil Procedure Code. That was a point 


+ directly in issue and the observations on that point were by no 


means obiter. The case in 18 All. was clearly distinguishable. 
There the plaintiff's property had been attached as the property 
of a third person who was the judgment-debtor and instead of 
going through the procedure prescribed by sections 278 to 280 
he brought a suit at once under section 283, Civil Procedurë 
Code. He had there distinctly a cause. of action against the 
attaching decree-holder. Here the respondents have in no 
way come in contact with the plaintiff. The plaintiff should 
have appealed to the superior Revenue Courts to compel the 
Assistant Collector to do his duty and if after the attachment, ti 
respondents had intervened and succeeded, then and then alone 
the plaintiff would have had a cause of action against them. 


The judgment of the Court was delivered’ by 

Knox, A. C. J—This first appeal arises out of a suit brought 
by ont Musammat Maqbul Fatima against Musammat Lalta Koer 
and others. Musammat Maqbul Fatima was in possession of 
decrees in her favour against one Chhotay Lal, and her case 
was that after the decrees had been passed in her favour, the gaid 
Chhotay Lal in bad faith and with a view to deprive her of the 
amount dub to her under the decrees, executed, without any 
consideration whatever, several sale-deeds purporting to cover 
property which was the property of Chhotay Lal ard’ which the 
said sale-deeds purported to transfer in favour of the other 
defendants. The plaintiff further alleges that she came to know 
of these fraudulent proceedings on the part of Chhotay Lal 

when she proceeded to attach the property covered bye the sale- 
deeds and found the attachment she made failed. The cause of 
failure, it is admitted, was a report made by a Tahsildar who 
reported to the officer who had the conduct of the execution 

Ld 
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proteedings to the effect that the property had been transferred, 
stood in the name of others, and was no longer the property of 
Chhotay Lal. Hence the suit. When the case came up for 
argument before the Subordinate Judge of Bareilly, the learned 
pleader for the transferees contended over and above the pleas 
that had already been raised in the written statement that the 
plaintiff had no cause of action. The learned Subordinate Judge 
proceeded to consider this plea, allowed it to prevail, ahd 
dismissed the plaintiff's suit. The judgment of the learned 
Subordinate Judge proceeds entirely on the view which he took 
of a certain passage contained in the Full Bench ruling of this 
Court in the case of Murti v. Bhola Ram and another(1). The 
particular passage is to be found at page 168. The view which 
the learned Subordinate Judge took is set out at the very begin- 
ning of his judgment and the whole point in it is that when a 
judgment-creditor attaches property, no cause of action accrues 
to the judgment-creditor to bring a suit for a declaration that 
the property is the immovable property of the judgment-debtor 
except and unless the judgment-debtor or some one on his 
behalf raises an objection or claim under section 278 of the Code 
of Civil Procedure, and that objection or claim is sustained by 
ar order made under section 280 of the Code. One of us was a 
party to that Full Bench judgment, and we are, therefore, autho- 
rised to say that that was not the point which was before the Court 
for decision in the case cited. In that case there was in existence 
an adverse order, and the sole point for consideration was that 
the plaintiff was right in bringing two separate suits when that 
order comprehended two properties. The learned Subordinate 
Judge also relies on the case of Maharaja of Benares v. Ramji 
Khan and others(*). The decision in that case proceeded 
‘entirely on the non-joinder of two persons who unquestionably 
had an intérest in the property, the subject-matter of that suit; 
and in consequence of that non-joinder the Court refused to 
exercise thediscretion given to it under the provisions of section 
42 of the Specific Relief Act of 1877 and to grant a declaratory 
decree. p l : 

On the other hand, there is a case which appears to us distinctly 
in point and which apparently was not cited ‘before the learned 
Judge, ndmely, the case ofSundar Singh v. Ghasi(*). It was there 
held, and with the view there taken we agree, that the remedy 

l (1) [1893] L L. R., 16 AlL, 165. 
(2) [1904] 24 A. W. N., 190. 
(3) [1896] I. L. R., 18 AIL, 410. : 
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Crvit. under section 278 is an alternative and not an ‘exclusive remedy. 
1907. This case is supported by the case of Raghunath Makund v. | 
—— Sarosh K. R., Kamal*), in which, adopting the view taken by this 


amet) Farima Court, the learned Chief Justice and the late Sir Arthur Strachey 
Larra Kuar., held that the summary remedy given by section 278 of the Civil 
are Procedure Code “to a person whose property is wrongfully 
Enoz, A. C.J. : A 

recs attached appears to us to be alternative with the more elaborate 
one’ by way of suit, which he, if so minded, may adopt.” The 
allegations set out in paragraph 8 and the following paragraphs 
of the plaint certainly disclose a cause of action. We, therefore, 
decree this appeal, set aside the decree of the lower Court and 
remand the case to that Court under the provisions of section 
562 of the Code of Civil Procedure with directions to re-admit 
it on the file of pending suits and dispose of it according to law. 
Costs here and hitherto will abide the event, and costs in this 
Court will include fees on the higher scale. The objections are 

not pressed and are dismissed. ' 


8. 0. 0. ; Appeal decreed. 
(4) [1899] I. L. R., 23 Bom., 266. - 





CIVIL. NATHE MAL AND ANOTHER 
1907. versus 


PIE 4. 7 TEJ SINGH AND oTHERS,® 


T N.-W. P., Land Revenus Act (III of 1901, Local), seetions 111, 233— 
Banzai, J. ane See ee: A Bate ag ge 
Armaan, J. objections not raised in partition proceedings —autt in Oivil Court during 
as athe pendency of partition proceedings—question of title. 

A party who might have raised a question of title in partition proceed- 
ings and had an opportunity of doing so, but omitted to do so in the 
Revenue Court, is not entitled to bring a suit in the Civil Court to have 
that question determined. Where, during the pendency af the partition 
proceedings, a suit for declaration of title to some property, the subject- 
matter of these proceedings, was brought in the Civil Court, held that it 
could not be maintained, inasmuch as the party had an opportunity of 
representing his case in the Revenue Court, which could decide the 
question of title. Observations in Khasay v. Jugla, I. L. R., 28 Al, 
432, approved. “Mohammad Sadiy v. Laute Ram, I'L. R., 23 AlL, 291, 
referred to.' 


First APPEAL against the decree of Maulvi Maula Bakhsh, 
Subordinate Judge of Aligarh. So 
Suit for a declaration of right or in the alternative for posses- 
sion. 
. °F, AANo. 255 of 1904. 


ee a 


ee ae a 


.. and Gulzari Lal) for the appellants, contended that the Civil - 


+ 


a 


VOL. IV] ` HIGH OOURT. 


THe facts of the case are as follows :—In Khera Buzurg there 
were two mahals of 10 biswas each. The. plaintiffs’ and the defen- 
dants’ names were recorded over half of each mahal respectively. 
Defendants applied to the Revenue Court for perfect partition 
of their shares in both the mahals. A proclamation was issued, 
fixing April 18, 1904, as the date on which objections to the par- 
tition application were to be made. Plaintiffs put in no objections. 
But on the April 20, 1904, plaintiffs filed the present suit in the 
Court of the Subordinate Judge, Aligarh, alleging that they 
were in exclusive possession of one of the mahals and were its 
proprietors, while the defendants were in exclusive possession 
of the other mahal and were its proprietors. 

Before the partition proceeding, under section 114 of the Land 
Revenue Act, was drawn up, the plaintiffs applied that the partition 
be stayed pending the decision of their suit. This application 
was rejected by the Assistant Collector. 

The plaintiffs appealed to the Collector, and the proceedings 
drawn up by the Assistant Collector under section 114, Land 
Revenue Act, also came up to the Collector for confirmation. 
In the meautime the suit in the Subordinate Judge’s Court had 
been decided adversely to the plaintiff. 

The Collector dismissed the plaintiff's appeal, and stated in 
his judgment that the time that would be occupied in the 
partition would give them ample time to get a. stay order, and 
that if the decision of the Subordinate Judge were reversed, the 
partition proceedings would be affected by it. He confirmed the 
partition ‘proceedings. 

The plaintiffs appealed from the decision of the Subordinate 
Judge dismissing their suit, to the High Court. 


Kedar Nath (for J. N. Chaudri, with him Sir Walter Colvin 


Court had jurisdiction to decide questions of title,*and that 
jurisdiction was not taken away, because under special circum- 
stances Rovedhe Courts might decide certain disputes about title 
in partition proceedings. 


- The Revenue Court could under section 109, Land Revenue 


Act, stay partition for any reason. The institution of a civil suit 
to try the questions of title involved in the partition proceedings 
was a sufficient reason for guch’ stay of proceedings. Then the 
Collector in confirming the partition proceedings had distinctly 
tuled that the partition would be subject to the result of the 
civil suit. 
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[Baner], a -Had te Collector jurisdiction to pass such an 
order ?] eS we nar 

It was subiet ‘that under section 132, clause (2), he had. 
Section 233, clause (k), only barred suits in respect of partitions 
of mahals which had been completed. It did not bar the insti- 
tution of suits in Civil Courts while an application for partition 
was pending. The Full Bench case of 

Mohammad Sadiq v. Latte Ram, [1901] I L. R., 23 All, 291, 
did not decide the question that arose in this case. The case of 
Muhammad Jan v. Sadanand Pande, (190611. L. R., 28 AIL, 394, 
was in the appellant’s favour. 

It was further submitted that with reference to the order of the 
Oollector made while confirming the partition proceedings, it 
was clear,that the Revenue Court proceeded to partition on the 
basis of the decree of the Subordinate Judge which was against 
the plaintiffs. The Collector in confirming the partition proceed- 
ings expressly considered the contingency of the Subordinate 
Judge’s decree being reversed on appeal, and directed that the 
reversal of the Subordinate Judge’s decree would have a corres- 
ponding’ effect on the partition. Under the circumstances the 
jurisdiction of the Civil Court was not barred. 

S.C. Banerji (with him Sundar Lal), for the respondents, 
was not called upon. 


The judgment of the Court was delivered by 

Bawners1, J.—The main question, which arises in this appeal, 
is whether the suit brought by the plaintiffs-appellants is 
maifitainable, having regard to the provisions of section 233, 
clause (k), of the Land Revenue Act No. II of 1901. The facts 
are as follows :—In the village of Khera Buzurg there were two 
mahals; one known as mahal Naubat Singh and the other 
mahal Ganga Baksh. In the record of rights of béth the mahals 
the names of the plaintiffs appear as owning five biswas in each 
mahal,. the other five biswas being entered in tha names of the 
defendants. The plaintiffs alleged that under a pattition, which 
took place before the mutiny, their predecesgors-in-title became 
owners of the whole of the mahal Naubat Singh, although -they 
are recorded as owning only a half; that they havé been in exclu- 
save possession of the mahal, and, ‘that the defendattts have no 
interest in it. They brought the present suit on the 20th of 
April, 1904, for a declaration that they are the absolute owners of 
mahal Naubat Singh. They also pray in the alternative for 
possession. , "Tt appears that on the 6th of February, 1904, the 
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defendants applied to the Revenue Court for:partition of their 


share’ in the two mahals, On the 12th of March, 1904, a procla- ° 


mation was issued as required by section 110. of Act No. IH of 
1901, calling upon the recorded co-sharers to appear’ on the 18th 
of April, 1904, and state their objection, if any, to the partition. 
The plaintifs did not choose to appear before the Revenue 
Oourt to prefer objections, but on the 20th of April, 1904, insti- 
tuted the present suit. We may note that in their plaint they 
suppressed all mention of the fact that an application for parti- 
tion wasspending in the Revenue Court. The partition, we may 
mention, has been carried out by the revenue authorities and was 
confirmed on the 29th of September, 1906. Under these circum- 
stances the first question we have to decide is whether the suit 
is maintainable in the Civil Court. In the Full Bench case of 
Muhammad Sadiq v. Laute Ram,(?) it was held unanimously 
that if a party to a partition conducted by the revenue authorities 
desires to raise any question of title affecting the partition, he 
must do so according to the procedure laid down in the Land 
Revenue Act. The suit in that case had been instituted after 
the completion of the partition, and it was held that the suit was 
not maintainable. Two of the Judges left it an open question 
whether, had the suit been instituted before the completion of 
the partition proceedings, it would have been maintainable. We 
have, therefore, to decide the question which it was not necessary 
to decide in that case and was left undecided. In our judgment, 
having regard to the provisions of the’ Land Revenue Act, a 
party, who might have raised a question of title in partition 
proceedings and had an opportunity of doing so, but omitted 
to do so in the Revenue Court, is not entitled to bring a suit in 
the Civil Court to have that question determined. The law has, 
by section 11], sub-section (1), conferred on the Revenue Court 
the power to determine whether it shall try the question of title 
itself, or require any party to the case to institute a. suit in a 
Civil Court for determination of such question. This power can 
only be exerciged by the revenue authorities, and it is not compe- 
tent to a party to partition proceeding himself to make an election 
as to the Court which should try the question of titlo raised. 
In out opinion the legislature clearly contemplated that belore 
the arduous and often protracted work of partition has begun, 
all questions of title should have been determined. If we were 
to hold that the present sutt is maintainable, it would be open 
to a party to wait till the work of partition was on the point of 
(1) [2901] L L. R., 23 AN, 291. 
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completion and then by a suit in a Civil Court to qed what 
might be the work of years done by the revenue authorities. 
In Khasay and others v. Jugla and another,(*) it’ was held that 
the prohibition contained.in section 233, clause (k), of Act No. 
I] of 1901 applies to suits with respect to partition in which 
the plaintiff has had an opportunity of having his objection 
considered under section 111 and has not availed himself of it. 
The learned Judges go on to say, “ where a party has had the 
opportunity of representing his case in the Revenue Court and 
hae not availed himself of it, we should have no hesitation in 
holding that the jurisdiction of a Civil Court is barred by section 
233.” This remark, which in this case was obiter, was adhered 
to by the same Bench in the unreported case of Lala Makhan 
Lal v. Musammat Wahidi Begum,(?) decided on the 3rd of 
January, 1907. The learned Judges held that as the plaintiff 
had an opportunity of representing his objections in the Reve-" 
nue Court and did not avail himself of it within the time 
allowed by law, the jurisdiction of the Civil Court was barred. 
The result is that in our judgment the suit was not maintainable, 
and this appeal must fail. We accordingly dismiss it with costs 
including fees on the higher scale. 
K. N. Appea: dismissed. 
(2) [1906] I L. R., 28 AIL, 432. 
(3) [1907] 8. A. No. 512 of 1908, unreported. 


JAMNA PARSHAD DUBE AND OTHERS 
versus ae eae 
$ RAM PARTAB PANDE anp oTngRs.® f 


Hindu Law—Mitakshara— property inherited from maternal grandfather y 
—whether sons asquire an interest by birth—joint property—alienation 
of such property by father. 

A son in a family governed by the Viiiekshura school of Law aequires 
} no interest jointly with his father in property which the latter inherits’ 
f from his maternal grandfather. Vythinaiha Ayyar v. Yaggia Nerhsyana, 

J. L. R., 27 Mad., 382, dissented from. Venkayyamma A Vezh tatarama, 

I. L. R, 25 Mad., 678, distinguished. arena v. Sankaranarayana, 

I. L. R., 27 Mad., 300 at 312, referred to. 


Property may be joint property without being ancestral. Itis only in 

case of property which was derived from a paternal ancgstor that the 

e father holds it in coparcenary with his sons. Chaturbhuj v. Daramsey, 

I. L. R., 9 Bom., 438, Mayne on Hinda Law (7th Ed.) para. 275 and 
Ghose on Hindu Law, 2nd Ed. 375, referred to. 


8, A. 716 of 1908. 
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Seconp Apprat*from the decree of R. H. O. Clarke, Esq., oe 

District Judgé-of Gorakhpur. 1907. 
Suit for possession. = 


JANNA PARSHAD 


The plaintiffs, who were the sons of Ranjit Pande, brought Dusk 


this suit for possession of some property which was sold to the v. 

defendants by their father on the ground that the property was ca Sia 

ancestral property and the father was not competent to transfer —— 

it. The property was inherited by Ranjit Pande from his matér- 

nal grandfather. The defendants contended that the property 

was the self-acquired property of Ranjit and he could deal with 

it as he pleased. The Courts below relying upon a decision of 

the Privy Council in Venkayyamma v. Venkatarama('), decreed 

the suit in part holding that the sale was not one which was 

justified by Hindu Law so far as the shares of the sons were 
»concerned, and they directed that the sale should be set aside 

so far as these shares were concerned conditional on payment of 

Rs. 197, which was found to be an antecedent debt. 

Defendants appealed. 

Govind Prasad, for the appellant, contended that the decisions 
of the Courts below were wrong, and the plaintiffs had no locus 
stands to maintain the suit. The property came from the 
maternal grandfather, and as such it had in the hands of the 
plaintifi’s father all the incidents of the self-acquired property. 
It was not such property as the plaintiffs acquired an interest in 
by, birth. The Privy Council had decided that as amongst 
daughter’s sons inheriting the property of the maternal grand- 

, father, the rule of survivorship obtained, but that decision did 
_<\not cover the wider proposition which had been laid down by 
p the learned District Judge. The Privy Council case had been 
-4 explained by a Full Bench of the Madras High Court in 

Karuppat v. Shankanarayan, [1903] I. L. R., 27 Mad., 300 
and by s 7 
_ Mr. Mayne in his Hindu Law, 7th edition, § 563A. 

. Satyy Chandra Mukerji, for the respondents, submitted that a 
case oe point was to be found in 

Vythinatha Aiyar y. Yeggia Narayana, [1903] I. L. R., 27 Mad., 382, 
where Benson and RUSSELL, Jd., took exactly the same view as 
the learned District Judge in this case. The Privy Council had dis- 
tinctly laid down that such property in the hands of grandsons was 
ancestral property which yas à well-known expression having a 
definite meaning in Mitakshara Law, which their Lordships of 


(1) Venkayyamma Qaru v. Venkataramanayyamma, [1902] I. L. R., 25 
Mad., 678. : . 


78 a 


584 


OxvIL. 


1907. 

er 
Janna PARSHAD 

Dose 


Ù. * 
Rau Pratap 
PANDE. 





Aikman, J. 





;` HIGH COURT. [A. L. J. R. 


the Judicial Committee had in view. The gon’s vested interest 
by birth followed as a logical doctrine from the above dictum 
of the Privy Council. 8 

Venkayyama Garu v. Venkataramanayyamma [1902] I. L. R., 25 Mad.. 678. 

The judgment of the Court was delivered by 

AIKMAN J.—The plaintiffs, who are the five sons of one 
Ranjit Pande, brought the suit which has given rise to this 
appeal to have a sale-deed executed by Ranjit Pande in favour 
of the appellants set aside on the ground that the property sold 


-is joint ancestral property in which the plaintiffs have a share, 


and that their father Ranjit Pande was not competent to sell it. 
They also alleged other grounds in their plaint such as insanity 
and want of consideration, but these were abandoned at the hearing 
in the Court of first instance. It is admitted that the property 
in question was inherited -by Ranjit Pande from his maternal 
grandfather, Acharaj Upadhaya. The widow of Acharaj inherited 
the’ property from her husband, and after her Ranjit Pande 
inherited it. It-was contended on behalf of the defendant-appel- 
lants that as the property was inherited by Ranjit from his 


4 


maternal grandfather, the plaintiffs acquired no interest in it, - 


.and that they are not entitled to question the sale made by their 


father. The Court of first instance decreed the claim in respect 
of five-sixths of the property subject to the payment of a sum 
of Rs. 197, which it held to be an antecedent debt which had 
been properly discharged out of the consideration for the sale. 
This decree of the Court of first instance has been confirmed by 
theelower appellate Court. The Courts below have relied on 
the ruling of the Madras High Court in Vythinatha Ayyar v. 
Yeggia Narayana Ayyar(") which is based upon the ruling of their 
Lordships of the Privy Council in Venkayyamma Garu v. Ven- 
kataramanayyamma Bahadur Garu(*). The ruling relied upon 
no doubt supports the view adopted by the Courts below, but with 
reference to it Mr. Maynein the 7th Edition of his work on 
Hindu Law (page 768) observes as follows :—“ HoX far the later 
decision is justified by it (the decision of thé Privy Council) is a 
question which may hereafter admit of considerable discussion.” 

The question to be determined in this case is whether pro- 


perty inherited from the maternal grandfather is ancestral pro- ` 


perty within the meaning of tht Mztakshara in which a son by 
his birth acquires an interest jointly with his father. As pointed 
(2) [1903] L L. R., 27 Mad., 382. í 
S (3) [1902] I. L. R., 25 Mad., 678. 
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out by Mr. Mayne wh paragraph 275, the term ‘ ancestral property’ 

in its technical sense is “property which a man inherits*from 
a direct male ancestor not exceeding three degrees higher than 
himself, * = & and is at once held by himself in co-parcenary 
with his own issue.” In the same paragraph he states that “ pro- 


perty which a man inherits from a female or through a female, as. 


' for instance, a daughter's son, or which he has taken from an 
ancestor more remote than three degrees, or which he has taken.as 
heir to a,priest or fellow student, would not be ancestral property.” 
This view is suppported by the authorities to which he refers. 
It is trae that in Colebrooke’s translation of the Mitakshara 
chapter I, section 1, section 27, it is stated that “it is a settled 
point that property in the paternal or ancestral estate is by 
birth,” but as pointed out in Mr. J. O. Ghose’s Hindu Law, 2nd 
Edition, page 375, the word “ancestral” in this Placitum is a 
mistranslation, the correct translation being property in the 
paternal or paternal grandfather's estate is by birth, as the word 
in the original text is Pitamaha, that is paternal grandfather. 
It is clear, therefore, that under the Mztakshara, the only property 
in which a son acquires an interest by birth jointly with his 
father, is property which has come to the father from his own 
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father and not from an ancestor in the maternal line. This ` 


is further manifest from the Mitakskara, Chapter I section 51, 
section 1 of which shows that the section deals with the 
division of the grandfather’s effects by the grandson.” In sec- 
tion 5 it is stated that in such property which was acquired by 
the paternal grandfather * * the ownership of father and son is 
notorious * * for or because, the right is equal or alike, therefore, 
partition is not restricted to be made by the father’s choice.” 
As the right acquired by a son on his birth jointly with his father 
is thus limited to property which belonged to the paternal grand- 
father, the sor does not acquire a right by birth equal to his 
father’s in property which has come to the father from his 
maternal grandfather (see also the ‘observations contained in the 
Full Bench fruling of the Madras High Court in Karuppai 
Nachiar v. Shankananarayanan Chetty( 4). 

Has this rule been varied or departed from by their Lordships 
_ of the Privy Council in the ruling to which we have already 
referred? eAs we read the judgment a different rule has not been 
laid down. The question pefére their Lordships was whether 
in respect of property which had devolved from their maternal 
grandfather on two brothers who formed members of a joint 

(4) [1903] L L. R., 27 Mad., 300 at p. 312. 
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family, the rule of survivorship applied and the ‘property passed on 
the death of one of the brothers to the surviving brother. Their 
Lordships held that the survivingbrother would take the property 


-to the exclusion of the widow of the deceased brother. That 


was the only question which their Lordships had to consider 


‘and which they determined. The question before us, namely 


whether the son of a person who inherited property from his 
maternal grandfather acquires by birth an interest in such 
property equally with his father, did not arise in that case and 
was not decided. Their Lordships, no doubt, say that “in the 
grandfather's hands it was separately acquired property. In the 
hands of the grandsons it was ancestral property which had 
devolved on them under the ordinary Jaw of inheritance (p. 686).” 
We do not think, however, that the words “ancestral property ” 
were used in the limited sense in which they are used in the 
Mitakshara, namely, property in which the sons acquire by birth 
a joint interest with their father. Having regard to the argu- 
ments addressed to their Lordships by Mr. Mayne which met 
with their approval and the instances of joint ownership referred 
to in the judgment, the only question which appears to have been 
considered was whether when property devolved by inheritance 
on persons who were members of a joint family, the rule of 
survivorahip applied and the question what constitutes ancestral 
property in the technical sense of the Mitakshara was not dis- 
cussed or decided. It is a well-known rule of the Mitakshara 
law that property may be joint property without having been 
ancestral. In the case of such joint property it has never been 
held that a son would by birth alone acquire an interest in the 
property. This appears to have been the view adopted by the 
Bombay High Court. in Chaturbhuj v. Daramsey(*) and that 
seems to be the opinion of Mr. Mayne also (see paragraph 277). 

Having regard to the whole context of the rules laid*down by the 
Mitakshara, it is clear that it is only in the case of property which 
was derived from a paternal ancestor that such property becomes 
the joint property of the father and his son, and we Should have 
considerable hesitation in agreeing with the opinion expressed by 
Buasayam AYYANGAR, J., in Sudarsaanam Maistri v. Narsimhuhlu 
Maistri(*’ if he thereby intended to hold the contrary. For the 
above reasons we are unable to hold that a son by birth acquires 
an interest jointly with his father in property which the latter 
inherited from his maternal grandfather, and we cannot agree 
(5) [1§85] L L. R., 9 Bom., 438. 

(6) [1901] I. L. R., 25 Mad., 149 at p. 156. 
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with the ruling of the Madras High Court j in Vythinatha Ayyar 
v. Yeggia Narayana Ayyar(’). The present suit was, therefore, 
not maintainable on the groundgn-which it was decreed by the 
Courts below. As we have said above, the other grounds taken 
in the plaint were abandoned in the Court of first instance. The 
_ result is that we allow the appeal, and setting aside the decrees 
of the Courts below dismiss the suit with costs in all Courts 





including in this Court fees on the higher scale. as 
Š ' Appeal decreed. 
(7) [1903] L L. R. 27 Mad., 382. 
DAMODAR DAS 
versus 
SHEORAM DAS AND OTHERS.” 


Contract Act (IX of 1872), sections 198, 211, 216—principal and agent—sesret 

, profits by the agent—ratification—Res judicata—tiwo appeals from one 

decres—desrees in appeal drawn up in identical terms—appeal from one 
deeree only. 

The defendant had entered into a contract for sale of merchandise 
with the plaintiff on his behalf. The defendant supplied his own goods in 
fulfilment of these contracts, but when subsequently the goods consigned 
by the plaintiff arrived, he sold the same to another merchant at a higher 
rate than the contract rate. The plaintiff claimed the difference as profits 
and asked for a settlement of accounts. 

The Court of first instance found a certain amount to be due to the 
plaintiff and decreed the claim in part. Both parties appealed to the 
District Judge, who dismissed the plaintiff's appeal, and allowed that of 
the defendants.’ But the decrees that were drawn up in these appeals 
were exactly similar. The plaintiff appealed from the decree passed in 
his appeal. A preliminary objection was taken that the decree in the 
defendant's appeal having become final, the plaintiff's appeal ought not 
to be heard. 

Held that there was in fact but one decree settling the accounts between 
the parties, and the decree in the case in which no appeal was preferred 
did not operate as res judicata and preclude the hearing of the other 
appeal Mariam-un-nisa v. Jaynab, I. L. R., 33 Cal, 11014 Panchanada 
v. Varthinatha, I. L. R., 29 Mad., 333, referred to. 

Held further, that the defendants being the plaintiff's agents, could not 
be permitted tq, make any profits out of the plaintiff's goods, and were 
liable to accounj to plaintiff for the sale of his goods at a higher rate. 
It isa well recognised principle of law that an agent is not entitled to 
make a secret profit by dealing in the business of the agency on his own 
accoung. 

Duty of agent discussed. ° 

So long as the relation éf principal and agent subsists, the principal is 
entitled to the exercise of the disinterested skill, diligence and zealof the 
agent for his exclusive benefit. 

* 8, A. 980 of 1908. : 
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Civis. , There can be no ratification until the person vatitying comes to know 

r 1907. afl the material facts. Where the principal did not know until after the 

EEN institution of the suit that the agents had sold to him their goods ata 

DAMODAR Das price which wasin excess of the market price, he could repudiate the 
` transaction after the institution of the suit. 


v. 
BENOE AM- DAS; SECOND APPEAL from the decree of E. O. E. Leggatt, Esq., 
District Judge of Bareilly modifying the decree of Babu Prag 
Das, Subordinate Judge. 

Suit for settlement of accounts. . 

The facts are fully set out inthe judgment. Shortly they were 
as follows. The defendants entered into a contract for sale of 
merchandise with the plaintiff. They sold the plaintiff's goods 
at a higher rate than they were required todo and did not 
account for the profits thus made. The plaintiffs brought a 
suit which was partly decreed. Both parties appealed to the 
Court below who decreed the defendants’ appeal and dismissed 
that of the plaintiff drawing up decrees in identical terms. Plain- 
tiff appealed against the decree in his case. 

S. C. Banerji, for the respondents, raised a preliminary objec- 

‘tion to the hearing of the appeal. There were cross-appeals 
before the Court below and two decrees in identical terms, both 
in the respondent’s favour. The appellant has appealed against 
one of these decrees only ; the other has now’ become final and 
is res judicata, 

M. L. Agarwala (with him Sundar Lal), for the appellant, 
relied upon 

Mariam-un-nissa Bibi v, Jaynab Bibi, [1906] I. L. R., 33 Oal, 1101, 
Panchanada v. Vaithinatha, [1906] I. L, R., 29 Mad., 333. 

(He was then heard on the merits.) : 

There are two classes of transactions. The first class comprises 
three contracts for sale which, defendants entered injo on plaint- 
tiffs behalf, and satisfied them out of his own stock without 
acquainting the plaintiff. When plaintiff subsequently sent 
goods to fulfil the contract, the defendants took them themselves 
at the contract-rate, which was much lower tham the Market rate 
of the day, and pocketted the difference. The plaintiff did not 
come to know of this until long after. I submit the plaintiff 
is entitled to this profit made by the agent under section 216, 
Corttract Act. In any event it was in the nature of a secret 
profit which under the general principles of the law of agency 
belongs to the principal. . 

» Kimber v. Barber, [1872] 8 Ch., 56. 
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There peal be No ratification, as the plaintif did not know 
all the circumstances of the case until within a short time of 
the institution of the suit. Mere silence for such a short time 
and under such circumstances is neither acquiescence nor rati- 
fication. 


The second class of transactions refers to three contracts of 
purchase of godds made by the defendants on behalf of the 
plaintiff. Without informing the plaintiff, the defendants sold 

. their oWn goods and charged brokerage and commission in addi- 
tion to the rate of the day. This is evidently disadvantageous 
to the plaintiff who can, under section 215, Contract Act, repu- 
diate them. The Judge has held that he could repudiate one of 
the contracts, but instead of giving effect to the decision, he has 
allowed the amount of the brokerage to the plaintiff. T submit 
that I am clearly within the terms of section 215. 


S. O. Banerji, for the respondents, submitted that so far 
as the first class of transactions was concerned, section 
216, Contract Act, did not apply. There were no dealings 


by the agent in the business of the agency on his own. 


account. There were certain forward contracts which the 
respondents discharged on behalf of their principal by deliver- 
ing their own goods. There the business of the agency 
ended ; and as for the goods that were received by the respon- 
dents subsequently from the appellant they were entitled to 
keep in substitution of their own previously delivered. If the 
respondents subsequently dealt with these goods as their own, 
that they were entitled to do, and so long as the appellant was 
paid the contract price as originally settled, he had no further 
claim against the respondents in respect of the profit made over 
any independent contract entered into by the latter with which 
the appellawt had nothing to do. It was a mere accident that 
the appellant’s goods were used by the respondents for their 
own contract; if the latter had waited till the goods sent by the 
appellant arrived and then delivered them in pursuance of the 
forward contracts, and delivered their own goods to their own 
contractee, the appellant could not have claimed anything more 
than the contract price which has been paid to him. The 
appellang has not been damnified in any way, and in any event 
he has ratified the transaction by his silence and acquiescehce. 
If the respondents had lost over the second sale by reason of the 
market being against them then, could they have held the appel- 
lant liable for the loss ? ` 
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D D ‘ 
E et ote As regards the second class of transactions, the principal may 


v. 
Sszorau Das. repudiate only. where there has been a dishonest concealment 
<7 by the agents or the latter’s dealings have been disadvantageous. 
The Court below has arrived”at findings of fact on these points 
and they are in the respondent’s favour. : 


M. L. Agarwala, in reply. I submit that in such caseg the test, 
of liability is not the loss to the plaintiff of the profit made by 
the agent. The principal is entitled to the benefit of the 
skill and advice of his agent, and this cannot be where an 
agent’s interest clashes with that of his principal. If the find- 
ings as to the two contracts referred to are to be taken as find- 
ings of fact, I am still entitled to the benefit of the third contract, 
and to a deduction of the amounts charged for brokerage, com- 
mission and interest. 


The judgment of the Court was delivered by  % 
Richards, J. Riowarps, J.—This was a suit for an adjustment of accounts 
ag between the plaintif and the defendants. The defendants are 
commission agents, carrying on business in Calcutta, and they 
have acted as agents for the plaintiff in a considerable number of 
transactions. On the 2nd of March, 1902, accounts were settled 
between the parties, and a sum of Rs 684-5-6 was found due to 
the plaintiff. The case was originally tried before the Subordi- 
nate Judge of Bareilly, and the result of his decree was an appeal 
by the plaintiff and also an appeal by the defendants: The lower 
appellate Court disposed of both appeals in one judgment and 
found in favour of the defendants for a sum of Rs. 1,401-4-0 
principal, and Rs. 232-5-6, interest, from the institution of the suit 
to the date of the decree at 6 per cent. per annum, He made a 
similar order in the plaintiff's appeal which was No. 411. The 
plaintiffs have brought this second appeal without instituting a 
second appeal against the decree in Appeal No. 41]. As a 
preliminary objection, it was urged before us that'the present 
appeal could not be sustained on the ground *that the decree in 
No. 411 had become final and operated as res judicata. In our 
judgment there is no force whatever in this objectigpn. There 
_ wis in fact but one decree settling the accounts between the 
parties. No doubt this decree was written out in duplicate in 
both the appeals to the lower appellate Court. We overrule this 
preliminary ébjection, and in doing so we may refer to the case 


s. 
V 
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of Mariam-un-nisa® Bibi v. J ‘ayn Bibi ) and also tothe case of 
Panchanada Velan v. Vaithinatha Sastrial and others.(*) 

, To go to the merit. Tt inst be remembered that throughout 
there existed between the- parties the relation of principal and 
agents. The several items in dispute require separate consi- 
deration. ~ The first item is a sum of Rs. 1,452-15-9. This sum 
represents a profit made by the defendants under the following 

~- circumstances. The defendants as agents. for the plaintiff 

‘entered.into certain contracts for the sale of certain grain for 

“future delivery. The defendants by means of goods of their own 
discharged these contracts, and when plaintiff sent,on goods to the 
defendants, the contracts being already fulfilled, the latter resold 
the goods and realised the substantial profit of Rs. 1,452-15-9, 
The defendants did not inform the plaintiff that they had by 
means of their‘own goods fulfilled the contracts made on his 
behalf, nor did they inform-him that.they were reselling the goods 
forwarded by the plaintiff. The plaintiff claims that in the 
adjustment of the accounts between himself and the defendants, 
he is entitled to have this sum of Rs. 1,452-15-9 put to his 
credit. The defendants, on the other hand, contend that inas- 
much as the plaintiff was bound to discharge the contracts that 
had been entered into on his behalf, it made no difference to 
the plaintiff that the defendants resold the plaintiff's goods and 
tnade a profit, that the plaintiff lost, nothing and the sum of 
Rs. 1,452-15-9 should not be brought into the accounts at all. 
The learned District Judge in dealing with this matter (at page 
18 of the paper-book) says, “ It seems to me that in all three cases 
the Court below has been under a misapprehension as to the 
nature. of the transactions in question. In each case the 
defendants’ duty when they got instruction from the plaintiff to 
make a forward contract for the sale of goods was simply to 
make the cofitract as soon as possible at the market rate prevail- 
ing at the time for the delivery desired. That beig done, the 
plaintiff was bound to ‘deliver at the rate contracted for at the 
time agreeyon, whether the result was a loss or gain to him, and 
it follows that tha defendants were not bound to credit him with 
more than the price contracted for. ` It was not the defendants’ 
duty (and indeed this has never been contended) to hold on 
behalf of the plaintiff until they thought a favourable opportunity 
had arrived for selling. In fact, the plaintiff had a sort of repre- 
‘sentative in Calcutta, Durga Prashad, who used to advise him 

- (1) [1906] I. Å. R., 33 Cal, 1101. , 
(2) [1906] I. L. R., 29 Mad., 333. 
be ; j 
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as, to when he should sell or buy. The defendants had simply 
to obey orders. When the contract had been completed on 
behalf of the plaintiff the matter passed out of his hands and the 
goods which he was bound by the contract to deliver, ceased for 
all intents and purposes to be his own, and it mattered nothing 
to him who actually took delivery of his particular consignment. 
And indeed it may well be asked why the plaintiff selling on 
a’ particular date at the market rate then prevailing should 
expect to receive payment at a higher rate than he had oontract- 
ed for ?” We do not at all agree with the view taken by the learned 
Judge as to the result of the dealing by the defendants in the 
plaintiff's goods. Notwithstanding his reference to Durga Pra- 
sad it cannot be for a moment disputed that the defendants 
were the agents for the plaintiff. So long as the relation of 
principal and agents continued between the plaintiffs and 
defendants, the plaintiff was entitled to the exercise of the dis- 
interested skill, diligence and zeal of the defendants for his 
exclusive benefit. 


It is a well recognised principle of law that an agent is not 
entitled to make a secret profit by dealing in the agency on his 
own account. Section 216 of Act No. IX of 1872 expressly 
provides that where an agent without the knowledge of his 
principal deals in the business of the agency on his own account 
instead of on account of lis principal, the principal is entitled 
to claun from the agent any benefit which may have resulted 
to him from the transactions. Section 211 provides that the 

( 
agent is bound to conduct the business of his principal according 
to the directions given by the principal. If he does otherwise 
and a loss is sustained, he must make good the loss; if profit 
accrues, he must account for it. An agent must never place 
himself in a position in which it is possible that hjs duty to his 
principal agd his own interests would stand in opposition to 
each other, and on this principle it has been held that an agent 
employed to settle a debt cannot purchase it upon his own 


account. So long as the relation of principal and ager continues, 


the agent is only entitled to his ordinary compensation for his 
services, all other profits and advantages made by him in the 
business belong to his employers. The law is well put in Story 
on® agency para. 207: “It may, also be stated as generally 
true that all profits which are made by* the agent in the course 
of the business of the principal, belong to the latter. Indeed, 
this doctrine is so firmly established upon principles of public 
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poliey that no agent will be permitted to take beyond a reasonable 
compensation for his services or any profit incidentally obtained 
in the execution of his duty, even if sanctioned by usage. Such 
a usage has been severely stigmatized as a usage of fraud an 
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plunder. When the profits are made by a violation of duty, it Suxorau Das. 


would be obviously unjust to allow the agent to reap the fruits 
of his own misconduct, and when the profits are made in the 
ordinary course of the business of the agency, it must be pre- 
sumed that the parties intended that the principal should have 
the benefit thereof.” It seems to us perfectly clear that the 
defendants are bound to account for the profit which they made 
by the re-sale of the plaintiff's goods, and it is no answer to 
the plaintiff's claim to say that the plaintiff lost nothing by 
the transaction. Accordingly we hold that the plaintiff is 
entitled in the settlement of the accounts between him and the 
defendants to take credit for this sum of Rs. 1,452-15-9. 


The next disputed item isa sum of Rs. 264-13-0. This sum ~ 


represents a loss incurred under the following circumstances. 
The plaintif directed the defendants to purchase on his behalf 
certain grain. Without informing the plaintiff the defendants 
sold to the plaintiff their own goods, the price being slightly 
in excess of the market rate and they charged commission and 
brokerage. The plaintiff claims to be entitled to repudiate this 
transaction altogether. It resulted in a loss to the plaintiff of 
Rs. 264-13-0. It is alleged that the plaintiff ratified this. 
transaction. It, however, appears that he was not aware until 
after the institution of the suit that the defendants had charged 
him in excess of the market rate, nor did he know until Nôvem- 
ber, 1902, that the defendants were selling their own goods. 
Section 158 of Act No. IX of 1872 provides that there can be 
no valid ratification until after knowledge of all material facts. 
We hold tht there could be no ratification under the circum- 
stances by the plaintiff, and that he is, therefore,’ entitled to 
repudiate the whole transaction. We hold, therefore, that the 
plaintiff is pot to be debited in the adjustment of the accounts 
with any part of thissum. The third item in dispute is a sum 
of Rs. 107-5-0. The plaintiff had instructed the defendants to 
buy certain wheat for him. The defendants in pursuance of 
these insuctions sold to the plaintiff their own wheat. The 
market fell and they resol af a loss, charging the plaintiff com- 
mission and brokerage on both the purchase for the plaintiff 
and the resale afterwards. The plaintiff contends that the 
defendants are not entitled to charge the brokerage and com- 
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migsign upon the sale to him without his knowledge of their 
own goods. Woe hold this contention to be well founded. The 
defendants have got credit for their brokerage and commission 
upon the resale. ; 

The fourth item is a sum of Rs. 173-10-6. This item was 
another transaction of an exactly similar nature to the one last 
mentioned. The brokerage and commission on the sale to the 
plaintiff, defendant's own goods amounts to the sum of Rs. 
173-10-6. Tt is true that the learned Distict Judge allowed the 
plaintifs contention as to 25 tons, but the sum which we have 
mentioned is brokerage and commission upon the balance. We 
hold as in the case of last item that under no circumstances 
could the defendants claim brokerage and commission upon a 
sale of their own property to their principal without his know- 
ledge and consent. 

The only remaining item is a sum of Rs. 83-11-6. It appears 
that by a mistake the defendants sent a number of gunny bags 
to the plaintiff. The plaintiff informed the defendants of the 
mistake. The defendants gave no instructions to the plaintiff 
as to what should be done with the gunny bags and they 
remained for a considerable period with the plaintiff. The 
learned Judge has charged the plaintiff with the full price of the 
gunny bags in the first instance, allowing him a smaller sum on 
their return. The plaintiff has also been charged with the 
freight both ways. These are admitted facts. It seems to us 
that the plaintiff should not be charged with the defendants’ 
mistake. The plaintiff was only to blame in so far as*he did 
not at once return the bags. But, on the other. hand, it must be 
remembered that he informed the defendants that the gunny 
bags had been sent by mistake and the defendants gave no 
instructions as to what should be done. This sum we also 
think must be credited to the plaintiff. if 

The amounts of the several items we have dealt with are 
undisputed and have been agreed to by the parties, they amount 
in all to a sum of Rs. 2,082-7-9. The decree in defendgnt’s favour 
was for a sum of Rs. 1,633-9-6 which was made up of a sum of 
Rs. 1,401-4-0 principal, and Rs. 232-5-6 interest up to the date 
of the institution of the suit. It is quite clear that the defendants 
were not entitled to interest unless there were some m®neys due 
to them. In the view which we take, here was nothing due by 
the plaintiff to the defendants. Accordingly the sum of 
Rs. 1,401-4-0 must be deducted from Rs. 2,082-7-9 to which 
we hold the plaintiff entitled to credit. 
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This will leave ‘a balance in favour.of the plaintiff of the sum Ovn. 


of Rs. 681-3-9. l 1907. 


—S— 


We accordingly allow the appeal, set aside the decrees of the py xopax Das 


lower Courts and we find that on the settlement ofthe accounts - v. 
between the plaintiff and the defendants there is due to the Srgorax Das. 
plaintiff the sum of Rs. 681-3-9. In addition to this the plain- Richards, J. 
tiff will get interest from the institution of the suit on the a 
sum of Rs. 681-3-9 at the rate of 6 per cent. per annum, and 

future Snterest at the same rate upon this amount until the 

amount is paid. The objection is not pressed. It is dismissed. 

The parties will have their proportionate costs in all Oourts 

including in this Court fees on the higher scale. 





Appeal decreed. 
JODHA SINGH Orr. 
vercus 1907. 
UJAGAR SINGH AND OTHERS.” May 23. 


Court Fees Act (VII of 1870), schedule I, articls, 1—ad valorem fes—appeal 
against a decree passed upon an award—rule of Court. 


} } An ad valorem court-fee is payable on a memorandum of appeal filed 
i poa a decree passed upon an award which has been made a rule of 


f fco 
N by the Taxing Officer under section 5 of the 
Court Fees Act. i 


The facts are as follows :—Ujagar Singh applied under gection 
523 of the Code of Civil Procedure, asking that an agreement to a Aar 
refer a matter to arbitration between. himself and Jodha Singh - 
and another should be filed in Court. The Subordinate Judge 
passed an drder on the 30th of June, 1906, directing the 
agreement to be filed and making an order of reference. No 
appeal was filed against that order. The arbitrators dealt with 
the case gnd gave an award, upon which a decree followed. 
Against that decree an appeal was filed on a ten rupee stamp. 
Against the same decree an application for revision was also 


filed. 


The Sfamp Reporter reported that an ad valorem fee should be 
paid on the value of thésubject matter of appeal and the sum 
of ten rupees was insufficient. 

* F. A. No. 342 of 1908. e 
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B. E. O’Conor, counsel.for the appellant, ‘fled an objection 
to thé Stamp Reporter’s report. The Stamp Reporter submitted 
the matter to the Taxing Officer with the following remarks :— 

“The learned counsel for the appellant objects to the correctness of the 
office report, and I therefore submit the case for the decision of the Taxing 
Officer under section 5 of Act VII of 1870. 

In reply to the objections I beg to submit that having regard to the relief 
sought for and to the grounds taken in the appeal, it is clear that the appellant 
seeks to set aside the award, which has been made a rule of Court. The 
decree passed in the case is capable of valuation and execution. Thé fact that 
the appellant has also for some reason filed a revision against the said decision, 
simultaneously with the appeal, makes no difference so far as the question of 
court-fees payable on this appeal, is concerned. The appellant has chosen to 
style this appeal as an appeal from decree, and he must, therefore, pay the 
court-fée leviable thereon under the Jaw. 

Now, article 18, Schedule If of Act VIL of 1870, does not apply to appeals 
because in other articles in that schedule, which are intended to be applicable 
to appeals also, the word “appeal” also has been used by the Legislature. 

Art 17, clause IV of schedule II does not also apply, as it makes provision 
for appeals arising out of suits to set aside an award, and the present appeal 
does not arise out of such a suit. 

In the absence of specific provision in the Court-fees Act for a case of this 
kind, we have to fall back upon article 1, Schedule I, which applies to plaint or 
memorandum of appeal, not otherwise provided for by the Act. 

The present case is similar to that reported in I. L. R., 5 AJL, p. 333 
(Daya Nand v. Bakhtawar Singh) in this respect only that in both cases an 
application to file in Court an agreement to refer to arbitration was made 
under section 523, Civil Procedure Code, but in 5 All. case the said application 
was rejected, and the question before the Full Court was as to whether an 
appeal lay from an order refusing an application to file in Court an agreement 
to refer.to arbitration, and the majority of the Judges held that it was not 
appealable as decree, whereas in the present case the application was granted, 
the matter in dispute between the parties was referred to the arbitrator and 
the arbitrator disposed of the case and mace the award which is now impugned 
by the appellant. Consequently the said reported case does not in any way 
apply to the facts of the present case. 

Tn support omy contention I beg to cite the following cases :— 

1, Ghulam Khan v. Muhammad Hussan (I. L. R. 29 Oal., p. 167, at p. 183, 
paragraph 3.) 

2. Hari Mohan Singh v. Kali Prasad Uhubba (I. L. B.,°33 Cat, 11.) 

3. Laia Mul Chand v. The Cownpore Flour Wills Coy. (F. A. of 1906, 
decided by the Taxing Officer on 23rd July, 1906.) 


The Taxing Officer referred the matter to the Actiag Chief 
Justice, who referred it to Mr. Justice Aikman who was appointed 
a Taxing Judge, for disposal: 

B. E. O'Conor with him Jang Bahadur Lal), for the appellant, 
supported his objections. 
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The following anawer was given by zs 

AIKMAN, J.—This is a reference by the ‘Taxing Officer under 
section 5 ofthe Court Fees Act. It appears that one Ujagar 
Singh applied to the lower Court under section 523 of the Code 
of Civil Procedure, asking that an’ agreement to refer a matter 
to arbitration between himsef and the appellant, should be 
filed in Court. Notice was issued to the appellant. He opposed 
the application, but-his objections were overruled, and the 
matter was made over to the arbitrators. The order of the 
Court, directing the agreement to be filed and making an order 
of referenee thereon, was passed on the 30th of June, 19086. 
The present appellant did not appeal from that order. The 
arbitrators dealt with the case and gave an award upon which 
a decree followed. It is from this decree that the present 
appeal has been filed. The appeal was filed on a ten-rupee 
stamp. In the opinion of the Stamp Officer it ought to have 
borne an ad volorem court-fee. After reading the Stamp 
Officer’s report and the case put by counsel for the appellant, 
and also hearing counsel for the appellant, I am of opinion that 
the view taken by the Stamp Reporter is right, and that the 
appeal must bear an ad valorem fee. That is my answer to the 
reference. ' 


FULL BENCH. 
SADHO LAL 


VETEUS . 


MURLIDHAR.* 
Majority Act (IX of 1875), section. 3—Quardian and Wards Act (VIII 
of 1890), section 52 —Minor—Quardian discharged—Age of majority. 


The amefidment of section 3 of Act No. IX of 1875, by section 52 of 

Act VII of 1890, makes it very clear that the legislatur® does intend 
that when a guardian has been appointed, even if that guardian afterwards 

f resigns, or for any other reason ceases to act as guardian, the attainment 
j | of majoyty by asninor is postponed until he has completed the age of 


21 
years. è 
Å Tomat, against the order of Babu Shiva Prasad, Additional 


Subordinate J udge of Agra, reversing a decree of Babu Mohan 
Lal, Munsff of Agra. 


e 
Suit to recover money. 


The material facts appear from the judgment. 
*F A. F. O. No. 105 of 1908. 
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The appeal came on for hearing before STANLEY, C, J.'and 
BurxITT, J., who referred the case to a Full Bench. ° 

The following is the order of reference :— ; 

“The main question in this appeal is whether or not when a 
guardian has been appointed for a minor under the Guardian 
and Wards Act, and has been discharged and no new guardian 
has been appointed, the minor being still under the age of 21 
years and having no guardian, can maintain a suit without the 
appointment of a guardian ad litem. There appear to'be con- 
flicting decisions upon this question. In the case of Khwahish 
Ali v. Suraj Prasad Singh(’), it was held that as minor, of whose 


person and property a guardian has been appointed under Act 


XL of 1858, does not attain his majority when he completes 
the age of 18-years, but when he completes the age of 21 years. 
A contrary view was taken in the case of Pateshit Pratab 
Narain Singh v. Champa Lal(”). 

In that case Enas, C. J. and Knox, J., held that the mere.fact 
of a guardian, whose certificate is afterwards revoked, having 
been appointed to a minor, will not operate to postpone the 
attainment of majority by the minor till he reaches the age of 
21. The decision of this last mentioned case has been dissented 
from by a Bench of the Bombay High Court in the case of 
Gobardhan Das Jadowji v. Harwallubhdas Bhaidas(*). In view 
of the conflicting decisions of this Court we think it well to refer 
this case for determination to a larger Bench. We accordingly 
direct that it be referred to the Chief Justice to nominate a 
larger Bench. ” 

The appeal then came on for hearing before Kwox, A. C. J. 
and, Baner and Rionarps, JJ :— 


Kedar Nath, for the appellant. 


The only question is whether the plaintiff hag attained his 
majority. “He is admittedly over 18 and below 21 years of age. 
As a guardian to his person and property was appointed by the 
District Judge, he cannot attain majority bpfore he completes 
his 21 years. I refer to section 3 of Act IX of,1875, as amended 
by section 52: of Act VIII of 1890. The lower Courts have held 
that as the guardian was discharged, the plaintiff attained majority 
at the age of 18. They have followed a ruling of thts Court in 

Pateshri Pratab v. Champa Lal, [#891] A. W. N., 118. 
(1) [1881 LL. R., 3 AlL, 598. | 
3 (2) [1801] A. W. N., p. 118. 
(3) [1896] I. L. R., 21 Bom., 281. 
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I sybmit that th&t ruling of this Court is in conflict with a 
previous ruling in 
Khwahish Ali v. Sarju Prasad, [1881] I. L. R., 3 AlL, 598. 
The previous ruling does not seem to have been considered 
by the Bench deciding the case in A. W. N., 1891, p. 118. 
He also relied on 
Gobardhan Das v. Harivallabh Das, 1896] I. L. R., 21 Bom., 281. 
Rudra Prokash v. Bhola Nath, [1886] I. L. R., 12 Cal., 619. 


Satish Chandra Banerji, for the respondent, contended that 
the case of A. W. N., p. 118, was rightly decided. The words 
“ has been or shall be ” in section 3 imply that the guardian is 
in existence; otherwise the Legislature might have said “a 
guardian was at some time appointed.” The perfect tense was 
deliberately used to imply continuity. 

If no guardian be appointed, the minor would attain majority 
at 18 and be competent to maintain a suit. This right should 
not be restricted where the appointment of a guardian is more 
` nominal than real, and by the time the minor completes his 
18th year, the guardian ceases to exist. The statute should be 
strictly construed. 

Maxwell, Interpretation of Statutes, ed. 3, 122, 427. 

(Their Lordships directed a guardian ad litem to be appointed 
for the respondent. When this had been done, the case was 
again put up.) 

The judgment of the Soin: was delivered by 

Knox, A. C. J.—The parties to this appeal are respectively Mur- 
lidhar who was plaintiff in the Court below and Sadho Eal, the 


present appellant, who was defendant. On the 6th of January, - 


1904, the District Judge of Agra acting under the provisions of 
Act No. VIII of 1890, appointed Sadho Lal guardian of the person 
and propertyeof Murlidhar who was then a minor about 15 years 
of age. Sadho Lal continued to act as guardian up tæ the 11th of 
January, 1906. .. He then applied to resign his office as guardian. 
The District Judge passed an order which was the subject of 
argument Wh the Court below and which in the present appeal 
the appellant claifned to be an order of absolute discharge. As 
we are able to decide this appeal upon the other pleas taken 
in the memorandum of appeal, we do not intend to do more than 
point out that all that the learned Judge of Agra in his order says 
is as follows :—“ He’ is discharged under section 40 of Act VIII 
of 1890, and has handed over Rs. 19-9-9 which Murlidhar’s 
pleader accepts under protest stating that he does ‘not admit the 
80 ° 
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coyrectness of the accounts. The discharge will not absolve 
Sadho Lal from liability for any fraud that may be subsequéntly 
discovered.” The learned Judge does not as he might have 
done declare him to be discharged from liability. After this 
order passed by the learned Judge, Murlidhar in person filed 
a suit in Court in which he lays claim to certain money as 
being still in the hands of Sadho Lal. The defence to the 
sart was that Murlidhar was still a minor, and being a minor, 
could not sue without a next friend. At the time when he 
instituted the suit, Murlidhar had attained 18 years of age, but 
was admittedly below the age of 21. The Court of first instance 
overruled the plea of minority but dismissed the suit on other 
grounds. The lower appellate Court agreed with the Court of 
first instance on the question of minority, but held that the suit 
was not barred by Act No. VIII of 1890, as held by the first 
Court. It accordingly remanded the case to the Court of first 
instance under the provisions of section 562 of the Code of 
Civil Procedure for disposal on the merits. In appeal before us 
it was contended that the respondent not having attained the age 
of 21 when he brought the suit was not competent to maintain 
it, and under the provisions of section 444 of the Code of Civil 
Procedure the order of the lower Court ought to be discharged. 
Reliance was placed on the provisions of section 3 of Act No, IX 
of 1875, as amended by section 52 of Act No. VIII of 1890. 
The language of that section is plain and free from all ambiguity 
and it would not really have been necessary to have this appeal 
decided by a Full Bench of this Court but for the ruling in the 
case ôf Patesri Pratap Narain Singh v. Champa Lal(*). The 
learned Judges who decided that case held that the mere fact 
of thé appointment of a guardian would not operate to postpone 
the attainment of majority by a minor till he reaches the age 
of 21. That case was, however, a case instituted before section 3 
of Act No. YX of 1875 had been amended. The amendment 
makes it very clear that the legislature does intend that when a 
guardian has been appointed, even if that guardian, afterwards 
resigns or for any other reason ceased to act as guardian, the 
attainment of majority by a minor is postponed until he has 
completed his age of 21 years. The same view was taken by 
the Bombay High Court in the case of Gobardhan Das Jadowji 
v. Harvallabh Das Bhat Das(*). As the suit was instituted before 
the plaintiff had attained the age of 21, the institution of the 
(4) [1891] W. N., 118. 

(5) [1897] I. L. R., 21 Bom., 281. 
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suitsby the minor "before he attained majority was a violation 
of the provisions of section 440 of the Code of Civil Procedure. 
In view of the order that we are about to make, we think it well 
to draw attention to the provisions of section 36 of Act No. VIO 
of 1890. The appeal is decreed, the orders of both the Courts 
below are set aside and the case is sent back to the Court of first 
instance with directions to return the plaint to’ be represented, 
if thought desirable, by a next friend, after that next friend has 
obtained the necessary sanction from Court. We make no order 
as to costs. 

K. N. l Appeal decreed. 


PARBHU LAL 
versus 
RAM CHARAN anp orners.* 
Specific Relief Act (I of 1877) section 9—suit on title dispossession 
within 6 months before suit. 

In a suit for possession as usufroctuary mortgagee of an occupancy 
holding, it was found that the plaintiff obtained possession in January, 
1905. The defendants dispossessed the plaintiff in July, 1905, who next 
month instituted a suit in the Civil Court for possession of the fields. 
The plaintiff never pleaded section 9 of the specific Relief Act in the 
Courts below who dismissed the suit. The plaintiff appealed to the 
High Court. 

Held that the plaintiff was entitled to be put back into possession of 
the fields |in suit. Ram Harakh Rae v. Sheo Dihal, W. N., 1893 p. 163 
and Mousi and others v. Kashi and others, W. N., 1897 p. 145 followed. 

SecoND APPEAL against the decree of Babu Daya Nath, of- 
ciating Subordinate Judge of Farrukhabad, confirming a decree 
of Babu Shekhar Nath Banerji, Munsif. 

Suit for possession of land. 

The materjal facts of tlie case appear from the judgment. 

The Courts below dismissed the suit. , 

Plaintiff appealed. 

Gulzari Lal, for the appellant. 

Govind Prasad, for the respondents. 


The following judgment was delivered by 

AIKMAN, J.—On the 2nd of March, 1886, the respondent, Ram 
Charan, Morrowed Rs. 75 from the plaintiff, Parbhu Lal. The 
bond, which was execute? on “the day, provided that the interest 
payable on this loan was to be Rs. 16 per annum. As security 


for the Toan the obligor Ram Charan hypothevated certain 
©% 8. A. No. 560 of 1906. s 


801 


CIVIL. 


1907. 
—— 


Sapao Lat 
V 
MURLIDHAR 


Knox, A.O. J. 


OIvIL. 


1907. 
ue 


June 3. 


AIKMAN, J. 


Aikman, J. 


602 


Orvin. 


1907. 
ee 


Parsav Lan 


v. 
Rau CHARAN. 


Aikman, J. 


HIGH COURT. ' [A. L. J. R. 


immọvable property, and he also hypothecated the rent of three 
fields which formed part of his occupancy holding. The’ loan 
was to be repayable in six years. On the same day Ram Charan 
executed a lease in favour of the plaintiff for a term of six years, 
of the three fields mentioned in the bond at an annual rent of 
Rs. 16. The plaintiff was put in possession. The loan was 
not repaid on the expiry of the six years and the plaintiff con- 
tirtued in possession of the three fields until 1903, when the 
defendant applied in the Revenue Court for his ejectment. The 
defendant got a decree from the Assistant Collector and under 
that decree the plaintiff was ejected. The plaintiff appealed 
to the Commissioner, who held, following a decision of the Board 
of Revenue, that the case was one for the Civil Court and was 
not cognizable by a Revenue Court. He accordingly allowed 
the appeal and set aside the Assistant Collector’s order for eject- 
ment. The plaintiff was again put in possession of the three 
fields in January 1905. In July 1905 the defendant Ramcheran 
and the other defendants who are said to be his sub-tenants, 
dispossessed the plaintiff from the three fields and themselves 
took possession. In the following month, namely, on the 21st 
of August 1905, the plaintiff brought a suit in the Court of the 
Munsif of Farrukhabad to recover possession of the three fields 
and also for rent and damages. The Munsif dismissed the suit 
holding that the case was one for the Revenue Court; and on 
appeal the Subordinate Judge affirmed the Munsif’s decree. The 
plaintiff comes here in second appeal. 

I think on the facts stated the plaintiff was clearly ‘entitled 
to be'replaced in possession of the fields. The Revenue Court 
of appeal had held that the case was not one between-land- 
holder and tenant. I think it is quite arguable that’ the two 
documents of the 2nd of March 1896 répresent one and the 
game transaction and that that transaction’ was’one of usu- 
fructuary Mortgage. But whether this be so or not, the de- 
fendants dispossessed the plaintiff without his consent of 
immovable property, otherwise than in due cgurse of law. The 
plaintif who brought a suit within six months was, therefore, 
entitled to be replaced in possession under section 9, of the 
Specific, Relief Act even though that section was not expressly 
pleaded (vide rulings in Ram Harakh Rat v. Sheo Dikal 
Joti) and Mousi v. Kashi(*). Ït is clear that the plaintiff 
could not get a decree from the Civil Court for the rent of the 
land and theeclaim for damages is not pressed. 

G) [1893] W.N., p. 163. (2) [1897] W. N., p. 145. 
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For the reasons given above I reverse the decrees of the 
Courts below and pass a decree in plaintiffs favour for the 
past relief claimed by him in his plaint. To this extent the 
appeal is allowed. Having regard to the result I direct that the 
plaintiff recover half of his costs in all Courts, costs of this Court 


will include fees on the higher scale. 
Appeal allowed. 





` ALI SHER KHAN 
versus 
AHMAD-UL-LAH KHAN AND oTHERs.* 

Oivil Procedure Cods (Act XIV of 1882), sections 566 and 578—iseues 
tried by Court other than the Court which originally tried the case— 
jurisdiction—defect, whether an irregularity. 

* Issues remitted for trial under section 666 of the Code of Civil Pro- 
f i cedure are triable only by the Court which was originally seized of the 
"case. Any other Court has no jurisdiction to carry out the remand order. 
: + Tf any Court other than the Court which originally tried the case, carries 
, t out the order, the defect would be something more than irregularity and 
i { could not be cured by reason of section 578: 
t4 Where a suit was originally tried by an Assistant Collector of Kairana 

« Sub-division of Muzaffarnagar, but on issues being referred back by the 
appellate Court, they were tried by the Assistant Collector of head quarter 
pargana, held that the latter had no jurisdiction to try the issues. Sohrt 

v. Ganesht, I L. R., 14 AIL, 23 referred to. 

Szconp APPEAL against the decree of G. O. Badhwar, Esq. 3 
Additional District Judge of Saharanpur, modifying a decree of 
Munshi Maksud Ali Khan, Assistant Collector of Kairana. 

Suit for profits. 

The Court of first instance decreed the claim in part but the 
lower appellate Ccurt modified the decree. 

Defendant appealed. 

Ishaq Khan (for Karamat Husain), for the appellant. 

Abdul Majid, for the respondents. 

The judgment of the Court was delivered by I 

Dion, J.—This appeal arises out of a suit for profits, which 
was brought by the plaintiffs respondents, who are co-sharers, 
against thé defendant-appellant, who jis the lambardar, for the 
years 1309 and 1310 F. „They claimed Rs. 260 on account of 
such profits. The -suit was tried by the Assistant Collector 
of the Kairana subdivision in the district of Muzaffarnagar, 
who gave the plaintiffs a décree for Rs. 135. They appealed 
to the District Judge and ultimately the appeal came on for 
hearing before the Additional Judge of, Saharanpur. By an 

o8. A. No. 984 of 1905. 
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order dated the 24th of January, 1905, ander. section 566 of the 
Code of Civil Procedure he remanded the case to the Court, 
which had tried it for findings upon certain issues and for the 
taking of additional evidence. The case then apparently found 
its way, how it does not appear, to the Court of the Assistant 
Collector of the head quarters ‘pargana. We may assume that 
it was by an order passed by the Collector. At the very earliest 
opportunity, the defendant-appellant objected to the jurisdic- 
tion of the Court but his objection was overrulek The 
fresh evidence directed to be taken was so taken and together 
with the finding thereon was returned to the Court of the 
District Judge of Saharanpur. Those findings, were entirely 
in favour of the defendant-appellant, who did not renew his 
objection in the lower appellate Court as to the jurisdiction of 
the Assistant Collector. The lower appellate Court after due 
consideration of the evidence and the findings, gave the plaintiffs 
a decree for a semewhat larger amount than had been given to 
them by the Assistant Collector in the first instance and modified 
the decree accordingly. The defendant has now appealed to 
this Court and the only plea that has been urged is that the 
Court of the Assistant Collector of the headquarters ‘ pargana ’ 
Muzaffarnagar had no jurisdiction to try the issues, which had 
been remitted by the lower appellate Court and that, therefore, 
all subsequent proceedings were null and void. 


The learned counsel who appeared on behalf of the appellant 
called our attention to the ‘ruling in the case of Sohm v. 
Ganesh). We have carefully considered that case and though 
it is not exactly on all fours with the case before us, we think 
that its principle applies. Furthermore it seems to us upon a 
consideration of section 566 of the Code of Civil Procedure that it 
clearly lays down that the issues remitted for trial under that 
section are tyiable only by the Court which was originally seized 
of the case. It was argued by the learned counsel who appeared 
on behalf of the plaintiffs-respondents, that the defective proce- 
dure in this case amounted to a mere irregulatity arl as such 
was covered by the provisions of section 578 ofthe Code of Civil 
Procedure. The appellant’s objection is no doubt a very technical 
one, but we are of opinion that the defective procedure gmounted 
to*something more than a mere irregularity. We think that 
the Court, which carried out the remand order, had no jurisdic- 
tion to try the issues remitted by the lower appellate Court and 

(1) [1891] L L. R., 14 All. 23. ° 
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that, _ therefore, section 578 does not apply to this case. In this 
view ‘hve allow the appeal, set aside the order of the Court below 
and we direct that Court to restore the appeal to its original 
number in the register of appeals and to take-it up at the stage 
at which it had arrived when the order of remand was passed Amuap Urian. 
on the 24th of January 1905 and to deal with it according to 
law. The costs of this appeal will be the costs in the case. 


weet 2 te 


Appeal decreed: 





GANGA PRASAD. 
versus 


BANKE LAL.* 

Penal. Code (Act XLV of 1860), section 499—witness, privilege 

of—defamatory statement made in witness-box. 

(Per Knox, A. C. J. and Atzway, J., Rionagps, J. dissenting.}—The 
question of criminal liability of a witness for defamation for statements 
made in course of their depositions must be decided by what is laid 
down in the Indian Penal Code without regard to the state of law in Eng- 
land or considerations of what would be desirable in the interest of public 
policy and administration of justice. 

When a witness makes remarks which are defamatory of a third party, 
he can be convicted of defamation unless he can show that the statement 
comes within any of the exceptions of section 499 of the Indian Penal 
Code. The remarks in Baboo Ganesh Dutt v. Mungee Ram, 11 B. L. R., 
328 P. C. treated as obtter. 


\ Tf it had been the intention of the Legislature to extend to communi- ' 


eatiqns made by witnesses in the witness-box the privilege of freedom 
from being made the subject of a civil or criminal trial, they could or 
would surely have amplified section 132 of Act I of 1872. The absence 
of the enactment is conclusive that it was omitted from the Code of set 
purpose. 

Per Rionanps, J., contra- The principle is, and public policy requires, 
that witnesses should give their testimony free from any fear of being 
harassed by an ection on an allegation whether true oryfalse that they 
acted from malice. It:would be simply disastrous to the administration 
of justice in this country if a prosecution could be instituted against 
every Ww tness, vaho gave evidence in a Court of Justice, for defamation. 


OriminaL RevmioN against an order of D. R. Lyle, Esq., 
Sessions Judge of Moradabad, affirming an order of H. A. Lomas, 


Esq., Magistrate of the first class. 


The material facts of the case were as follows :—The accused, 
Ganga Prasad, was summoned to give evidence in a criminal 


case in which one Birbal was accused of theft. He stated that 


2 Or. R. 764 of 1906. 
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be ae nothing about the case but he knew “that about 8 years 
, ago, Birbal stole his watch, and that he had to pay Rs. 40 to 
Banke Lal who was present in Court, before he could get it 


back. After his statement was read out to him, he was asked 
to step out of the witness-box. As he was stepping out of the 
box he added that if Banke Lal’s house were searched, thousands 
of rupees worth of stolen property would be found in it. Banke 
Lal thereupon instituted these proceedings in the Court of 
Mr. Lomas, charging Ganga Prasad with an offence undey section 
500, Indian Penal Code, for defaming him, The defence was 
that the imputation was true and that he made it because he 
was asked to state what he knew about Birbal’s case. Both the 
Courts below héld that the imputation had no bearing on the 
case and found the accused guilty and sentenced him to simple 
imprisonment for three months and a fine of Rs. 500. The case 
came on for hearing before Knox and Rionarps, JJ., and was 
argued at length. Their Lordships differed on the question 
of law raised in the arguments, and the case was then laid before 
AIKMAN, J. ‘The same arguments were repeated before his 
Lordship and were as follows : 


C. R. Alston, for the accused, relied on the English cases which 
are all cited in the judgments, and submitted that it would be 
against the principles of public policy to punish a witness for 
defamation, for in that case the administration of justice would 
be affected. The witnesses should be given absolute privilege for 
making any statements in course of their deposition without fear 
of being convicted of defamation. 

The remarks of their Lordships of the Privy Council in the 
case of 

Baboo Ganesh Dutt v. Mungnee Ram, 11 B. L. R., 328, 
are important. e 

The Engligh law has been applied by other High Courts and 
this High Court too in earlier cases. 

He referred to many cases which are all cited E the judg- 
ments. 

B. E. O'Conor (with him Gokul Prasad), for the opposite party : 
The analogy of English common law should not be applied to 
India where there is no common law. Only in cases Where the 
Indian statute law is silent, the English law should be applied. 
The Indian statute-book is not silent upon the question. The 
analogy of judges does not apply to witnesses. The judges are 


VOL. TV.) HIGH COURT. 


protected from cfvil suits (Act XVIII of 1850) and, criminal 
liabMity (section 197, Criminal Procedure Code). Special ‘legis: 
lation was resorted to in their case. The position of a witness 
is considered in the Indian Evidence Act, section 132, which 
protects him against a prosecution for a statement which he is 
compelled to make, after he has objected to make it on the 
ground that the answer will incriminate him. The giving of 
this qualified protection is significant. A legal practitioner is, 
no doubt, not protected by any section, but he is left to look after 
himself and has so far succeeded in doing so. 

In order to see how far a witness is privileged, a Court should 
not travel outside the statute-book. If the law, as it stands, 
does not protect him, he should be held liable. Exceptions to 
section 499 are wide enough to protect everybody. There may 
be reasons for amending the statute, but a Court has no jurisdic- 
tion to disregard them. The accused had no justification in 
making the statement that he did when he was leaving the 
witness-box. Observations of Lord BRAMWELL in 

Seaman v. Netherelift, [1876] 2 O. P. D., 53, 
are important. 
The other cases that were referred to are cited in the judgments. 


The following judgments were delivered : 

Kwox, A. ©. J.—The facts found and the facts which I am 
prepared to accept are that the petitioner was witness in the trial 
of one Birbal for theft. He was cited as a witness for the defence 
and when asked what he knew about Birbal’s case he replied 
that he’ knew nothing. He added that he knew that Birbal had 
stolen his watch eight years previously and that he had to give 
Rs. 10 to one Banke Lal, whom he pointed out as one of the 
persons present in Court, before he got the watch back. If Banke 
Lal’s house were searched, thousands of Rupees worth of stolen 
property would be found in it. 


It-is also found that Banke Lal is a respectable A drug 


contractor for the Moradabad District, and pays Rs. 400 as income | 


tax. 4 : 

‘ Banke Lal prosécutod Ganga Parshad for defamation. He has 
been convicted and the sentence confirmed on appeal. He now 
claims that the words having been spoken by him while in the 
witness box are absolutely pr ivileged and asks that the conviction 
and sentence be set aside. 

I agree with my learned brother that in the present case we 
ought to hold that the statements which Ganga Parahad made 
81 : 
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were made by him in his capacity as a witñess, but I n 


‘much’ that I find myself unable to agree with him thatf the 


question which we have to consider 1s ruled in principle by the 
decision of the Privy Council in the case of Baboo Gunnesh Dutt 
v. Mugneeram Chowdhry(’). 

The decision of their Lordships is entitled to great weight 
and respect, and had it been given on a matter in issue before 
them I should have followed it unhesitatingly. But I find that 
their Lordships themselves say the question did not arise for 
consideration, and I can find no reference, in the judgment, to 
the Penal Code. Moreover the Indian Evidence Act had not, 
when this judgment was passed, been consolidated. I am there- 
fore forced to consider the question virtually as res integra and 
in the light of the laws which govern offences and evidence in 
India at the present time. At the same time I accept the words 
of their Lordships as giving a complete and accurate account of 
what the law in England is on the subject. 

The original judgment of the Calcutta High Court which was 
considered by their Lordships in appeal is to be found in 5 W. 


. R., Civ. Rulings, 134, and a perusal of the judgment will 


mikke it evident that the question which we have now to consider 
did not arise in that case. 

The suit was a suit for damages on account of the disgrace 
to which one Ganesh Dutt alleged he had been exposed by a 
false prosecution in which his life and liberty had been put 
in danger at the instance of Mugneeram and others who had 
been put forward by the prosecution as Crown witnesses at the 


‘origimal trial. In the course of their judgment the learned , 


Judges stated: (page 135)—“ Witnesses giving evidence judi- 
cially cannot be sued in a Civil Court for damages, though they 
certainly are liable to be punished in a Criminal Court for any 
false and malicious statement that they may make prejudicial 
to the charaeter or life or liberty of any person.’ 

These are very general and safe observations and they leave 
the conclusion open—that a witness is liable to be punished in a 
Oriminal Court for any false (t.e., perjury) antl maligious (t.e., 
defamatory) statement he may make prejudicial to the character 
etc., of any person. 

Jn commenting upon this passage their Lordships of the Privy 
Council observed :— ‘ 

(Page 548).—“ This action has been called a suit to-recover 
damages for defamation of character. Their Lordships are of 

(1) [1872] 17 W. R., P. ©, 283. 
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opinion with the High Court that, if it had been strictly speak- 
ing buch an action, it could not have been maintained, for they 
agree with that Court that witnesses cannot be sued in a Civil 
Court for damages in respect of evidence given by them upon 
oath in a judicial proceeding. Their Lordships hold this maxim, 
which certainly has been recognised by all the Courts of this 
country, to be one based upon principles of public policy. The 
ground of it is this,—that it concerns the public and the 
adminigtration of justice that witnesses giving their evidence 
on oath in a Court of Justice should not have before their eyes 
the fear of being harassed by suits for damages, but that the 
only penalty which they should incur if they give evidence 
falsely should be an indictment for perjury.” The precise 
question now raised did not then arise for decision. ' 

At the time when this trial was held in 1866, the law of 
‘Evidence in India had not been codified. It has now been 
codified, and it appears to me that since the Code was enacted, 
the question is one which has to be decided by the Indian 
Penal Code and by the Indian Evidence Act, 1872, and not by 
any maxim, however excellent that maxim may be, which has 
been universally recognised in England, but has not obtained 
universal recognition in this country, unless indeed it can be 
shown, beyond room for reasonable doubt that the question 
was never considered in either Code. 

It is true that neither Code in so many words says that a 
witness is absolutely privileged or is not privileged as to any 
statement which he may make in the witness box, but the very 
fact that no direct mention of or indirect allusion to such a 
privilege is to be found in either Code satisfies me that the 

. Indian Law did. not intend to recognise the existence of such a 
privilege. “Hxpressum facit cessare tacitum ” is a maxim that 
‘cannot be overlooked in construing statutes, whether English 
or Indian. o 

The Indian Penal Oode in making Defamation a criminal 
offence was creating an offence which was not till then an 
offence iw India. The caution with which the offence was 
placed among thé offences in the Indian Penal Code is evident 
from the four explanations and.the ten special exceptions or 
provisions with which it was limited and circumscribed. There 
are also the general exgeptions contained in Chapter IV of 
the Code which, when and where they can be proved to exist, 
take an act out of the category of offences. It is difficult to 
conceive that a maxim which, as their Lordships say, “certainly 


609 


CRIMINAL. 
1907. 
Saamnnyanaeet 
Ganaa Prasan 


BANKE LaL. 


Knox, d. C. J. 


ty 


610 HIGH ait fA. L. J. R. 


CrninaL. has been recognised by all the Courts in England to be one 
1907. based upon principles of public policy,” could have been alfsent 
~~ from the minds of the framers of the Code when they were 

NGA T ARAD considering this new offence they were creating. They could 
Bayxe Lar. easily have provided for it had they intended to make it part of 
E gy, the law among the various exceptions contained in the Code. 
; = Sections 76 and 79 and the Exceptions to section 499, if I may 
use the expression, just grazed the point, indeed the latter may 
from one point of view be said to entirely provide for,it with 
one exception, and this exception is one created not by the 

Indian Penal Code but by the Indian Evidence Act of 1872. 

The ninth exception is a very wide one, and if good faith might 

be presumed would cover the case now before us. 

The real difficulty in the way of recognizing this privilege 
appears to me to lie in section 105 of the Indian Evidence Act, 
which compels a Criminal Court to presume the absence of 
all circumstances bringing a case within any of the general 
exceptions in the Indian Penal Code or within any special 
exception or proviso contained in any other part of the same 
Code, and which lays the burden of proving the existence 

. of such circumstances upon the person accused of the ‘offence. 

But for this section so heavy a burden of proof would lie upon - 

the prosecution that prosecution of a witness for defamatory 

matter would be abortive. 

The genesis of section 105 is interesting, and, it seems to me, 
throws some light upon the question now raised. The rule of 
evidence that prevailed in India on this point when the Indian 
Penale Code was under consideration is formulated by Mr. 
Norton in his Law of Evidence applicable to the Courts of the 
East India Company, 2nd Edition, 1859, section 592, in the. 
folowing words :—“ The technical rule is this, when a statute 
in the enacting clause contains an exception and fixes a penalty, 
then the party seeking to criminate another under that statute 
is bound to show that the case does not fall within the excep- 
tion: but when there is no exception within the enacting 
clause but in another distinct and separate clause, or ‘even if it 
be in the same section, but be not incorporated with the enact- 
ing clause by words of reference, the onus proband: is shifted. 
It js not then necessary for the prosecutor to do mere than 
show that the party whom he arrdigng has been guilty of the 
crime in the enacting clause: and it is for the accused to show 
that the independent exceptive clause takes his case out of the 
danger of the law.” 


"ig 
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The Muhammadan Law which owing to the original constitu- 
tion % Criminal Courts in India had much influence in guch 
Courts until replaced by statute, was much more simple and 
direct, but it was to the same effect. According to it when any 
special plea was raised by a defendant, the onus probandi 
rested upon him. (See Hukeem Wahid Ali Khan v. Khan 
Beebee).(*) 

Act No. II of 1855 did not attempt to deal with the burden 
of proof, but in the Criminal Procedure Code of 1861, which 
came into force pari passu with the Indian Penal Code, it was, 
provided as follows :— 

“ 235.—It shall not be necessary to allege in the charge any 
circumstances for the purpose of showing that the case does not 
come, nor shall it be necessary to allege that the case does 
not come, within any of the General Exceptions contained in 
Chapter IV of the Indian Penal Code, but every charge shall be 
understood to assume the absence of all such circumstances. 

“236.—It shall not be necessary at the trial, on the part of the 
prosecutor, to prove the absence of such circumstances in the 
first instance, but the accused person shall be entitled to give 
evidence of the existence of any such circumstances, and evi- 
dence in disproof thereof may then be given on the part of the 
prosecutor. l 

. “ 287.—When the section referred to in the charge contains an 
exception not being one of such General Exceptions, the charge 
shall not be understood to assume the absence of circumstances 
constituting such exception so contained in the section, without 
a distinct denial of the existence of such circumstances.” e 

This was the law for Mofussil Oourts, but Act No. XVII of 
1862, which was passed to control the procedure for Her Majes- 
ty’s Supreme Courts of Judicature, re-enacted the provisions just 
cited and made this very important addition (section 27) :— 

“In proving the existence of circumstances as a defence under 
the 2nd, 3rd, 5th, 7th, 8th, 9th, or 10th exception to section 499 
of the Indian Penal Code, good faith shall be presumed unless 
the contrary appear.” 

Section 27 was ‘not repealed by Act No. I of 1872, nor even 
by Act No. X of 1875. It continued to be law until Act No. 
X of 1882, was passed. In the meanwhile, Act No. X of 1872 
had swept away, so far as Mofussil Courts were concerned, the 
provisions contained in sections 235, 236, and 237 of Act No. 
XXV of 1861 and Act No. X of 1882, made the procedure for 

(2) [1821] 38. D. A. R., 102. 
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the framing of charges uniform both in High Courts and in 
Crimina] Courts subordinate to them. But it is evident{ that 
the provision contained in section 105 found little favour at 
first, especially with the Presidency High Courts. 

In enacting section 105 the framers of the Indian Evidence 
Act appear to have introduced no new law but to have adopted 
the principle laid down above. 

-In any case the Indian Evidence Act of 1872 did not 
overlook the question of what privileges should be gccorded 
to witnesses. Chapter IX, sections 122-132, and Chapter X, 
sections 148-152, are examples of this, and if it had been - 
the intention of the Legislature to extend to communications 
made by witnesses in the witness-box, the privilege of freedom 
from being made the subject of a civil or criminal trial, they 
could or would surely have amplified section 132 of Act No. I 
of 1872. Can it be possible that prudent men who thought 
of this privilege should have lost sight of the privilege now 
under consideration ? It seems impossible to answer the question 
but in the tiegative. The absence of enactment is to my 
mind conclusive that they omitted it from the Code of set 
purpose. 

Tt seems to me then that by introducing such a maxim 
of English law as we are asked to do by the learned Counsel for 
the petitioner, we should be legislating in such a manner as 
to modify both the Indian Penal Code and the Indian Evidence 
Act of 1872, and this I am not prepared to do.. 

Further, it must not be left out of consideration that the 
Indian. Evidence Act of 1872 was intended to be and is an 
Act consolidating, defining and amending the Law of Evidence. 
TF is an Act based on the English Law of Evidence modified to 
suit India. As section 2 of the Act shows, all rules of evidence 
not contained in any Statute, Act or Regulation in force in 
any part of British India were expressly repealed. 

Tf the rule of evidence now in consideration may be held, 
in consequence of what their Lordships of the Privy Council 
stated in Baboo Gunnesh Dutt v. Mugneeram Chowdary(*), to 
have been a rule of evidence which did or ofght to prevail in 
India, it was a rule not contained in any Statute, Act or Regu- 
lation in force in 1872, and was expressly repealed by section 
2 of the Indian Evidence Act. ‘Fhe method, moreover, of con- 
struction to be adopted in the case of a Code like this has . 
been pointed, out by. Lord HERSOHELL in Bank of England v. 

(3) [1872] 11 B. L. R., 328. 
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Legislature; cameo the conclusion that such certainty did exist. Chinna 
Nowy: with all the respect due to such a learned judge; Iam 1907. 
unable to arrive at any such certainty. As I have already pointed ~~ 


> otit,.a, Legislature which had taken care to provide against the Gaxoa Prasan 


`, þrosecùtion of a witness making a statement under fia BANE% LAL. 
as jis. shown in Act No. II of 1855, section 33 and Act No. I ta AC 
of 187 2, section 132, was not likely to overlook a maxim so well Pees Te 
:known and of such importance regarding statements made not 
„under gompulsion. It seems to me, on the other hand, from the 
very provision set out in the Indian Penal Code that the Legisla- 
“ture did provide and provide abundantly for the protection of 
+ the’ honest witness. They considered the case of the dishonest 
ae Witness and left him uyprotected. Nor do I find myself able 
“ to" attach. much weight to the second reason given by Mr. 
‘Justico Fuuron. Ifthe object be that no thought of the conse- 
quence that might follow should hinder a witness from speaking 
freely and unreservedly, then why retain the prosecution for 
-perjury ? Fully 90 per cent. of the witnesses who give evidence 
in a Court of Justice are ignorant of and most of them incapable 
of appreciating the different position in which a prosecution for 
perjury and a prosecution for defamation places them. The in- 
terest of public policy can be and would be better guarded other- 
‘wise. For instance the simple addition of the words and figures 
“section 499” to section 195 Clause (a) of the Code of Criminal 
Procedure would be one way. Another way would be by the ap- 

plying of Chapter XX XVIII of the Code of Criminal Procedure. 
Tt istoo often forgotten that the complainant in a Criminal 
trial is a witness and that if he does conduct the prosecution > 

only does so with the permission of the Court. This 

seems to have been overlooked by Mr. Justice Fowton. The same 
learned Judge argues that the absence of prosecution in such 
‘eases for defamation points to the conclusion that Judges and the 
public were of opinion that such prosecutions weresnot intended 
“py section 499. I venture to doubt whether this is a correct 
view. In these Provincés prosecutions for defamation of any 
kind are comparatively rare but the reason lies eleewhere. It is 

` rather to be traced to the unwillingness of men to court a public 
trial under such circumstances aud to the fact that Criminal 
Courts aver-burdened with work have no scruples about ye- 
fearing a complainant of sich an offence to the Civil Court 
for his remedy: in this they have been encouraged by the 
words of Srraicxt, J., in Emperor v. Amir Hasan aad another.(**) 
(13 ) .[1883] 3 A. W. N., 167. 
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CRIMINAL. In Bhikumber Singh v. Bacharam Sirkdr(*) the learned 
1907. Judges simply followed the English Law and did not nptice 
“SS the Indian Law. ‘ 


Ganga Poasi -Pi Prola Bi vy Taarak Shalit) the Judges merely 
Banke Lav. Jollowed the cases cited and had to deal with easier case of 
Knoz, A. C. z Statements made by witnesses relevant to the issue in the case 
= under enquiry. pai 
“There remains the case in this Court Dewan Singh v. Mahip 
Singh.) Neither of the Judges who decided the case consi- 
dered the Indian Law bearing upon the point. Even Mr. 
Justice Maumup after holding that the English Common Law 
though it must always. be referred to for guidance in question’ 
of difficulty and regarded with respect, is not necessarily fit to 
be adopted in its integrity irrespective of the conditions of the 
country (p. 438) and again that unadvanced countries like 
India present a state of society where personal insult needs 
more checks than in more civilized countries like England 
(p. 445), went on to consider the question of privilege without 
one allusion to the Indian Penal Code or to the Indian Evidence 
Act. 
These cases do not remove from my mind the difficulties 
I have set out earlier in my judgment and | think the view 
held by Mr. Justice Youxc in Queen-Bmperor v. Gajadhar 
is a sounder view to take of the Indian Law upon the point. 
[ am, therefore, not in favour of granting the prayer of the 
wpplicant:as I do‘ not consider he has discharged the burden 
laid upon him by section 105 of the Indian Evidence Act Of 1872, 
The words used by him regarding Banke Lal were prima facie 
> swelerant to the enquiry and highly defamatory and the peti- 
tioner has not“ attempted to prove any circumstances which 
would bring him within any of the special circumstances attached 
to section 499 of the Indian Penal Code. 
‘Rickards, J. Rioarps, J.—In this case one Ganga Parshad applies for the 
aad revision of the conviction under section, 500 of the Penal Code 
and a sentence of fine and imprisonment. Iteappears that one 
Birbal was being tried for an offence under seetion 379 of the 
Indian Penal Code, Ganga Parshad was called as a witness 
for the defence and he thereupon made some remarks of a 
defamatory nature concerning one Banke Lal. Banke*Lal then 
(14) [1888] I. L. R., 15 Cal, “264. 
(15) [1890] I L. R., 27 Cal., 262. 
f6) [1886] I. L. R., 10 All, 425. 
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instituted the present prosecution against Ganga Parshad under 
section 500 of the Indian Penal Code and the proseéution 
resulted as already stated in the conviction of Ganga Parshad. 
It has been contended on behalf of Banke Lal that the words 


spoken by Ganga Parshad were so irrelevant and foreign to the 


charge against Birbal that we ought to hold that the words were 


not spoken by Ganga Parshad in his capacity as a witness at 


all, and furtherniore that some of the words spoken were spoken 
by. Ganga Parshad after he had left the witness box. As to this 
last allegation it is by no means clear on the evidence what 
it was that Ganga Parshad said after he had left the box and 
T- do not think that it is possible to separate these remarks 
from the other remarks he made while he was in the witness 
box. No doubt under certain circumstances a Court might 
hold that the statements of a man made even in the witness 
box were not made in the capacity of a witness and in such a 
case an accused person might be convicted under section 500 
of the Indian Penal Code. The Court, however, ought, in my 
opinion, to be very slow to find that the statements of a witness 
made in the course of his examination or cross-examination were 
not made in his capacity as a witness‘and it is quite clear upon 
the authorities that the strict relevancy of the statements to 
the matters in issue is not a proper test. In the present 
case I consider that Ganga Parshad is at least entitled in 
this criminal prosecution to the benefit of the doubt, and that 
we ought to hold that the statements he made were made by him 
in his capacity of a witness. 

The important question remains, is it sufficient for Ganga 
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Parshad to answer the charge against him by simply saying, = 


“The words I spoke were spoken by me pany capacity as. a 
Witness,” or is it necessary for him upon proof that he spoke the 
words to bring himself within one of the exceptions mentioned 
in section 499 of the Indian Penal Code. Section 499 of the 
Indian Penal Code provides that “whoever by words either 
spoken or intended to bé read or by signs or by visible repre- 
sentations makes or publishes any imputation concerning any 
person intending to harm or knowing or having reason to believe 
that such imputation will harm the reputation of such person 
is said, gxcept in the cases hereinafter excepted, to defame 
that person.” Then follgw ten exceptions. Exception 9 pro- 
vides as follows :—“ It is not defamation to make an imputa- 


_ tion on the character of another, provided that the imputation 


be made in good faith for the protection of the interests of 


‘ 
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the person making it or of any other or for the public good” 
Theré is no express exception protecting a person maging 
defamatory statements on the sole ground that they were made 
in the capacity of a witness. Section 70, however, provides 
that “nothing is an offence which is done by any person who 
is justified by law or who by reason of a mistake of fact, and 
not by reason of a mistake of law, in good faith believes 
himself to be justified by law in doing it.” It is argued 
in support of the conviction that the Code clearly layg down 


‘what is defamation and that unless a person who has defamed 


another can bring himself under one or more of the exceptions 
to section 499, he ought to be convicted, that the Court ought 
not to go outside of the Code and that if the legislature had 
intended to confer absolute privilege on a witness, it would 
have introduced a special exception to section 499. The 
arguments on the other side are that the legislature could 
never have intended to throw the onus on a witness of 
bringing himself within the exceptions, an onus which in 
many cases would be most difficult to discharge and that the 


opening words of section 79 ‘justified by law’ do in fact 


provide the exception which is omitted from section 499, It is 
absolutely clear that in England words spoken by a witness 
are absolutely privileged. This is so clear that it is quite 
unnecessary to deal with the authorities in detail. In Dawkins 
against Lord Rokeby(?’) the question arose whether this 
immunity applied to the statements made by a military man 
in the course of a military enquiry. It was held -that it 
did, and that evidence of the falsehood and malice of the 


wordg was immaterial and irrelevant. The House of Lords 


consulted the es and their answer was given by KELLY, 
C.B. “A long series of decisions has settled that no action 
will lie against a witness for what he says or writes in giving 
evidence befpre a Court of Justice. This does not proceed 
on the ground that the! occasion rebuts the prima facie 
presumption that words disparaging to another are maliciously 
written or spoken. If this were all, evidence of express malice 
would remove this ground. But the principle, we apprehend, is 
that public policy requires that witnesses should give their 
tegtimony free from any fear of being harassed by an action 
on an allegation whether true of. fajse that they acted from 
malice. The authorities as regards witnesses in the ordinary 
Courts of Justice are numerous and uniform.” His Lordship 
. (17) [1875] L. R., 7, H. Lọ 744. 
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then proceeds to Yive it as the opinion of the Judges that 
the same principle applies to statements made before a Court 
of. Eħquiry. Lord Carrns says, “Now, my Lords, adopting 
the expressions of the learned Judges with regard to what 
T take to be the settled law as to the protection of witnesses 
in judicial proceedings, I certainly am of opinion that upon 
all -principles and certainly upon all considerations of con- 
venience and of public policy the same protection which is 
. extended ‘to'a witness in a judicial proceeding who has been 
examined on oath, ought to be extended and must be extended 
‘to a man who is called before a Court of Enquiry of this 
. kind for the purpose of testifying thereon in a matter of 
military discipline connected with the army.” Lord PEŅZANCE 
says, “I also agree in the view which has been stated, but 
I wish to say one word on the supposed hardship of the law 
which is brought into question by this appeal. It is said that 
a statement of a fact of a libellous nature which is palpably 
untrue, known to be untrne by him who made it and dictated 
by malice, ought to be the subject of a civil remedy though 
made in the course of a purely military enquiry. This mode 
of stating the question assumes the untruth and assumes the 
malice. If by any process of demonstration free from the 
defects of human judgment the untruth and malice could be 
set above and beyond all question of doubt there might be 
ground for contending that the law of the land should give 
damages to the injured man. But this is not the state of things 
under which this question of law has to be determined. - Whe- 
ther the statements were, in fact, untrue and whether they were 
dictated by malice are, and always will be, open questions upon 
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which opinions may differ, and which can only pe restet- 


the exercise of human judgment. And real question is 
whether it is proper on grouyds of public policy to remit 
such questions to the judgawtent of the jury. The reasons 
against doing so are simple and obvious.’ A wifness may be 
utterly free from malice aud may yet in the eyes of a jury 
be open tg that imputation, or again the witness may be cleared 
by the jury of thé imputation and may yet have to encounter 
the expenses and distress of harassing litigation. With such 
possibilitjes hanging over his head a witness cannot be expected 
to speak with that free and open mind which the administra- 
tion of justice requires. These considerations have long since 
led to the legal doctrine that a witness in the Courts of law is 
free from any action.” 


° 
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CRIMINAL. - The decision I have just referred to shows clearly the well 
1907. recognised state of the law in England. In the case of Baboo 
—— Gunnesh Dutt Singh against Mugneeram Chowdry('*) the question 


Ganaa PrasaD proce as to the liability in India of a witness to be sued for 


Banks Lat, damages in respect of evidence given in the course of a judicial 
Bnd. proceeding. At page 328 their Lordships say :—“ This action 
ooie has been called a suit to recover damages for defamation of 
character. Their Lordships are of opinion with the High 
Court that. if it had been strictly speaking such an, action, 
it could not have been maintained, for they agree with that 
Court that witnesses cannot be sued in a Civil Court for damages 
in respect of evidence given by them in a judicial proceeding. 
Their -Lordships hold this maxim, which certainly has been 
recognised by all the Courts of this country, to be one based 
upon principles of public policy. The ground of it is this that 
it concerns the public and the administration of justice, that 
witnesses giving their evidence on oath in a Court of Justice 
should not have before their eyes the fear of being harassed 
by suits for damages, but that the only penalty which they 
should incur if they give evidence falsely should be an indict- 
ment for perjury.” 

It is true ‘that these remarks of their Lordships had reference 
to a civil suit, but it is abundantly clear that every reason for 
the protection of a witness against a civil suit for defamation 
as a consequence of his having given his evidence applies 
a fortiori to protection against a criminal prosecution for defama-~ 
tion and more especially in this country. Civil suits for defama- 
tion in India must, I think, to some extent at least, be based upon 

Y the fact that the Penal Code makes the speaking of defamatory 

yrds illegal. The very question involved in this application 

came before the HIYh Court of Calcutta in the case of Woolfun 

Bibi against Jesarat SheikhN), and the Court sconsisting of 

Mr. Justice Satz and Sir Joan Sratcey, then Mr. Justice STANLEY, 

set aside the conviction holding that the defamatory statements 

were made by the accused in the course of their evidence as 
witnesses in a Court of Justice. % ` 

The authorities will be found collected in the report in this 
case. There is no binding decision of this High Court, although 
there are some dicta contrary to the view I take, to be foynd in the 
case of Abdul Hakim against Tejehandar Mukherjee(*°) and .the 

(18) [1872] 11 B. L. R., 321. 


(19) [1899] I. L. R., 27 Cal. 262. 
(20) [1881] I. L. R., 3 AIL, 816. 
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case of Isni Parshad Singh against Umrao Shi gh@"). The 
question is not free from difficulty, but I consider that in 
principle it is ruled by the decision of the Privy Council in the 
case of Babu Gunnesh Dutt Singh v. Mugneeram Chowdhry. It 
would be simply disastrous to the administration of justice 
in this couvtry if. a prosecution could be instituted against 
every witness who gave evidence in a Court of Justice for 
defamation. In proper cases with the sanction of the Courts 
prosecutjon can be instituted against a witness for giving false 
evidence. lt is hardly conceivable that the law which provides 
for the sanction of the Court being obtained as a condition 
precedent to the institution of a prosecution against a witness 
for giving false evidence would permit a prosecution for 
defamation without any- such sanction. I would allow the appli- 
cation. 


The case was laid before Mr. Justice Aixsay, under the pro- 
visions of section 439 (1), read with section 429 of the Code of 
Criminal Procedure, the Judges composing the Court of Revision 
being equally divided in opinion. After reading the two orders 
and hearing argume.ts, his Lordship delivered the following 
order :— 

` AIKMAN, J.—This case*has been laid before me under the pro- 
visions of section 439 (1) read with Section 429 of the Code of 
Criminal Procedure, the Judges composing the Court of Revision 
being equally divided in opinion on the question raised by the 
application for revision. ‘The question is whether a witness 
can be convicted under section 500 of the Indian Penal.Code 
for the use of defamatory words when giving evidence. This 
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is a question which has given rise to great conflig of Opmlon 


in the Courts of this country. A large er of Judges, 
following the law as it exists jn England, have held that 


witnesses cannot be prosecuted#br defamatory statements made 


by them in giving evidence. In some cases the language used 
would indicate that in the opinion of the Judgés, the immunity 
of a witness is absolute, in other cases it has been held that 
the statenfents of a witness are privileged only if relevant 
to the issue under enquiry. In many of these cases the learned 
Judges have put forward in support of their views “ considerations 
of public * policy as affecting the public and the administration 
of justice.” Such consider&tions it seems to me might well be 
adduced as arguments to induce the legislature to amend the 
(21) [1900] I. L. R., 22 Al., 234. 
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lay, but when the law of offences has been codified as it has* in 
this ‘countr y, they are in my judgment entirely out of plice i in 
construing the language of the Act. The Judges, who have held 
that statements of witnesses are privileged have laid great stress 
on the observations of their Lordships of the Privy Council in 
the case of Baboo Gunnesh Dutt Singh v. Mugneeram Chowdhry(**), 
That case has been considered by the learned Acting Chief Jus- 
tice in the opinion he has recorded in the present case, and he 
has given reasons for holding that what their Lordshipg said in 
the case cited is not conclusive of the question before us. With 
these reasons I ‘entirely concur. The argument drawn from 
section 132 of the Evidence Act which was not in force when 
the judgment of the Privy Council was pronounced appears 
to me unanswerable. If as the law then stood witnesses were 
protected from any criminal prosecution for statements made 
in the witness-box except a prosecution for giving false evidence, 
what necessity was there for making special provision protecting 
witnesses from prosecution for anything said in reply to ques- 
tions which they are compelled to answer? If the law in India 
was the same as that in England, the proviso to section 132 of 
the Evidence Act is useless. 


But although many Judges in this country following English 
law and actuated by considerations of public policy have held 
that witnesses cannot be prosecuted for defamation, a still larger 
number have held that the question must be decided by what 
the Indian Penal Code says without regard to the state of the 
law in England or considerations of what would be desirable 
in the interests of public policy and the administration of justice, 


nr - ie Sey agree. 


In the case o en v. Delanney(**), Parar, J., said, “I think 
the Judge erred in looking &ytside the Penal Codg itself for the 
purpose of ascertaining the CriMajnal law for this country with 
regard to defamation. If the facts which are the subject of a , 
complaint fall within the limits of section 499 construed as the 
section ought to be according to the plain megning of the words 
therein used, and if they are not covered by any of the excep- 
tions to be found in the Code, then in my judgment they 
amount to defamation quite irrespective of what may be the 
English law on the subject.” ly mis view JaoxsonN, J., fully 
doned. 

(22) [18721.11 B. L. R. 321 at p. 329. 
(23) [1870] 14 W. R., Cr., 27. 


‘ 
es 
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In the case of Q. E. v. Balkrishna Vithal (**) it was held, 
following previous rulings, that a witness cannot be proseeufed 
for defamation on account of statements made when giving 
evidence in the witness-box, but TELANG, J., said, 
the point which arises in this case had been ves integra I should 
have been of opinion that the conviction should be affirmed. I 
am unable to adopt the view that on any correct principles of 
costruction we should limit the meaning of the words of the 
section of the Indian Penal Code, defining defamation, so as to 
exclude’ therefrom any evidence given by a witness before a 
Court of Justice. It is admitted that the words are wide 
enough to include such evidence, and I do not think that judicial 
interpretation can properly limit their scope either in view of 
general considerations ‘about the policy of protecting witnesses 
from ‘being harassed or of the absence of any prosecutions being 
hitherto instituted in such cases.” 

In the case—In-re Negarji Trikamji(*’) JARDINE and Farran 
JJ., referring to the above case said that they were inclined to 
share the doubts expressed by Tenaya, J., and in regard to the 


liability of witnesses to be prosecuted for defamation observed— . 


“It would, however, in our opinion be beyond the province of 
mere interpretation to engraft a new exception on the definition. 
The legislature has enacted a general exception in favour of 
Judges, to wit section 77 of the Penal Code and in section 132 
of the Evidence Act has gone a certain length in protecting 
‘witnesses against the criminal law. It may be assumed that it 
had no intention of’ going further.” 

In the case Angada Ram Shaha v. Nemai Chand Shakal) 
Peraeram, O. J. and Rampini, J., said that they were bound by 
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the earlier decision of these Courts and p EEA 
been no authority on the point in this Cotwe should have 


come to the sgme conclusion.” regard to the particular ques- 
tion before them, i.e., whe tatement made in the pleadings 
-of an action was absolutely privileged i in accordance with the 
rule of English law, they say, “if it is defamation, nothing but 
one or other of the reasons mentioned in the exceptions can 
prevent thé publication from being criminal.” 
In the case Abdul Hakim v. Tej Chandar Mukherji(*") the head 
note which correctly represents the sense of the judgment is as 
. (24) [1803] LL. R., 17 Bom., 573. 
(25) [189%] I L. R., 19 Bom., 340. 
(26) [1896] I. L. R., '23 Cal, 867. 
(27) [1881] I. L. R., 3 All, 815. z 
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follows :—“ The law of defamation which shoald be applied in 
suits: in India for defamation is that laid down-in the Indian 
Penal Code and not the English law of libel and slander.'} In 
their judgment the learned Judges (SrraramT and Tae JJ.) 
say,—‘‘it seems to us that when there is substantive law which 
can be appealed to for information and guidance, the safer course 
is to look there to ascertain some intellegible rules by which 
determination of suits like the present should be regulated.” 

As pointed out by the learned Acting Chief Justice, the 
language of the Indian Penal Code was not consideret in the 
Privy Council judgment in the case reported in 11 B. L. R., 321. 
Had it been considered, there can, | think, be little doubt that 
their Lordships would not have departed from the principles laid 
down by Lord HersomELL in Bank of England v. Vagliano(**) 
and approved of by the Privy Councilin Norendra Nath Sircar 
v. Kamal Basini Dasi’). These are the principles which in 
my opinion should guide us in the present case. The applicant, ` 
Ganga Parshad, in giving evidence used language in regard to 


the complainant, Banke Lal, which clearly amounts to defamation 


. as defined by section 499 of the Penal Code, and he has not 


brought himself within any of the exceptions set forth in the 
Code. He, therefore, committed the offence made punishable 
by section 500 of the Code. 

In my opinion, therefore, he was rightly convicted. 

I was addressed by applicant’s learned counsel on the third 
plea set forth in the application, namely, that the sentence is 
excessive. 

I éhink that having regard to the circumstances of the case, 


this plea has force. The applicant, who has undergone the 
bame d . . . . 

greater f the term of imprisonment imposed on him, has 

been released on Pel. I would reduce the term of imprisonment 


to that already undergone bhim. I would also reduce the fine 
to Rs. 250. 

By tae Covrr.—In accordance with the above opinion the 
sentence of imprisonment passed on the applicant Ganga Par- 
shad, is reduced to the term already undergone. The fine is also 
reduced to Rs. 250. Any excess paid by thesapplicakt, must be 
refunded. The bail on which he was released is discharged. 

Pe Conviction affirmed, 

i (28) {1881] A. C., 107. , 

(29) [1895] L. R., 234. A., 18, at p. 26. 
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PRIVY COUNCIL. 
VASUDEVA MUDALIAR AND OTHERS, 
versus 
K. 8. SRINIVASA PILLAI AND ANOTHER. , 

Limitation Act (XV of 1877), articles 182; 147—simple mortgage—suit for 

recovery of money by sale of property—Hnglish mortgages—Limitation. 

Article 132 of the Limitation Act applies to cases where suits are 
brought, upon simple mortgages, for recovery of money by sale of the 
mortgaged property. 

Article 147 of the Limitation Act applies only to the class’ of mortgages 
(English mortgages) in which the suit may be and is brought for “ fore- 
clogare or sale.” 

Appeal from a judgment of the High Court of J aanne at 
Madras. 

The material facts appear from the judgment. 

' The judgment of their Lordships was delivered by 

Sır Artaur Wi1son.—This is an appeal from a judgment and 
decree of the High Court of Madras, dated the 13th March, 1906, 
modifying those of the Subordinate Judge of Negapatam, of 
the 17th February, 1902. 

The controversy arises out of a mortgage executed on the 
22nd September, 1883, by the first and third appellants in 
` favour òf Krishna Mudaliar Avergal, to secure Rs. 8,000 and 
interest as stipulated. The mortgage was of the kind long 
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known as a mortgage bond or hypothecation bond OV 
described in the Transfer of Property Act as ggimefPle mortgage. 


. In the course of a partition suit, yelating to the estate of the 
mortgagee, the first respondent M appointed receiver of that 
_ estate, and as such, ted the present sui, joining as 
defendants the two actual mortgagors and their respective 


sons, which four persons are now the appellants. The object 
of the suig, so fay as it need now be noticed, was to enforce 


payment of the amount due under the mostgago, by sale of the | 


mortgaged property. 

In carwying out the partition the dans now in question was 
allotted to the now secondeespondent, whereby he became the 
„person really interested in the claim. Accordingly he was made 
a party to this appeal, by order of the High Court, and he is 
the contesting respondent. ‘ 
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The only issue in the case which need be noticed was whetHer 
the suit was barred by limitation, and the principal question 
discussed on the argument of this appeal (the only one on which 
their Lordships propose to express an opinion) is whether the 
period of limitation applicable to such @ case is sixty years, 
under article 147 in the Second Schedule to the Indian Limitation 
Act (XV of 1877), as held by the High Court, or twelve years, 
under article 132, as contended for by the appellants. 

This question is one as to which there has been greai diver- 
sity of opinion among the several High Courts in India for many 
years past, almost from the time of the passing of the Act of - 
1877. If there had been a uniform current of decision in India 
upon such an Act and for such a period of time, their Lordships 
would have been very slow to interfere. But though the Act 
to be construed is one applicable to India generally, and must 
bear the same meaning everywhere, different and conflicting 
views have so far prevailed in the different provinces of India. 
Their Lordships have, therefore, no alternative but to decide 
between the conflicting opinions. 

The two articles in question run thus :—Article 132: Suit 
“to enforce payment of money” “charged upon immoveable 
property,” “twelve years.” Article 147: Suit “ by a mortgagee 
for foreclosure or sale,” “sixty years.” 

Before balancing the two views which have been taken of the 
effect of these articles, it may be well to see how the law stood 
when they were passed. The previous Act was Act IX of 1871, 
in which article 132, referring to suits “ for money charged upon 
immoteable property,” was practically the same as the present 


ing that number. There was nothing corresponding 
to article 147. der that state of things it was perfectly settled 


law that suits of the presen(class were governed by article 133, 
whilst some uncertainty had) Mage eon el as tô the rule of 
limitation applicable to another mortgage, the English 
mortgage. 

The two views taken under the Act of 1877 are these: Ac- 
cording to one view, article 147 applies to every suit by a mort- 
gagee, in which he asks either for foreclosure or for sale. 
According to the other view, article 147 applies only to the class 
ofh mortgages (English mortgages) in which the suit may be, 
and in fact always is, brought for % foreclosure or sale,” while 
article 132 means what the corresponding article meant before. 

In support of the first of these constructions, reliance has 
mainly been, placed upon the view that the terms of article 147 


` 
t 
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require its acceptance, and that the other construction is not a Privy Counot. 


legitimate construction, as not giving fair effect to the language 1907. 

used. If this be so, it is of course conclusive. But their Lord- — 

ships think it is not so. They are of opinion that the narrower oe 
_ construction of article 147, limiting its application to the one class v 


of mortgages in which alone the suit can be, and always is, - Bee ave 
brought for “foreclosure or sale,” is a legitimate construction, 
and gives reasonable effect to the language used. ° Bir A. Wilson. 
. Thate being so, their Lordships think that the reasons for 
adopting the narrower interpretation of article 147 greatly out- 
weigh those on the other side. The preponderating consider- 
ations, in their Lordships’ opinion, are the following. The 
narrower construction escapes the necessity of attributing to 
the Legislature a great and sudden change of policy. It also 
gives effect to the ordinary presumption, that the Legislature, 
when it repeats in substance in a later Act an earlier enactment, 
that has obtained a settled meaning by judicial construction, 
intends the words to mean what they meant before. The other 
constraction fails in both these particulars. 

One argument urged for the respondent calls for notice. Tt 
was said that, whatever might have been the original operation 
of the Limitation Act of 1877, the effect of article 147 might be 
extended by the subsequent passing of the Transfer of Property 
Act in 1882, so as to make the article apply to everything 
which was declared to be a mortgage by the later Act. This 
contention appears to their Lordships to assume the very point 
in controversy, namely, that Article 147 purports to apply to every 
suit on a mortgage, in which there is claim for foreclosure or 
for sale. 

Their Lordships will humbly advisg His 
be declared that article 132 is the gus 
of limitation applicable to thj 
be remitted to the Case, , 
with this declaratio to be disposed of 4 accor 
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Knox, A. C.J. versus ; 
Duo, J. GANGA DEVI AND oTHERS.* 


* Banker and Customer— Current account—“ Debt ”——" Deposit '—Indian 
Limitation Act (XV of 1877), Sch. 11, Arts 59, 60.—Ibid, sections. 19, 
20—~Acknowledgment—Part-payment,—Handwriting of person making 
payment—Credit of interest in books. 

The ordinary dealings between a native banker and his customers are 
in the nature of loans made by the latter to the former. Article 59, 
Indian Limitation Act, Schedule II, therefore, applies to a suit brought by 
a customer to recover from his banker moneys held by the latter in cur- 
rent account ; article 60 not being intended to apply to a transaction which 
is regarded by the law as a loan. : 

An acknowledgment in writing not purporting to be signed by the 
defendants or their predecessor in title is useless as an acknowledg- 
ment within the meaning of section 19, Limitation Act. 


A part-payment of the principal of a debt must appear in the hand- 
writing of the person making the part-payment and not in that of any 
other person, however authorised. 


A mere credit of interest in the debtor’s books could not be regarded as 
equivalent to a payment of interest within the meaning of section 20, 
Indian Limitation Act. 

First APPEAL against the decree of Babu Nibal Chandra, 
Subordinate Judge, Saharanpur. . 
Suif to recover amounts deposited with a banker. 
busband, Niadar Singh, deposited money in, the 
apts -father between December 25, 189v, 


money was withdrawable on 
` interest at the rate of 






Hk of the detain 
and December 22, 190% 
demand and the banker agreed % 

















Subordinate Judge overruled 
Defendant appealed. 


Sunder Lal (with him , 
(y Satish Cha 
Chandra Mukerji), for the appellant, 


° ® F. A. No. 240 of 1905, 





e 
ndra Banerji and Satya 
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Plaintiff's predeeessor had only a current account with the O1vin. 
appellant’s father. The relation between a banker and his 1907. 
customer is that of debtor and creditor. This was laid down by Seg 
a of Lords in Duanan Das 


Foley v. Hill, [1848] 2 HLL. O., 28, 32.. S. C., 9 E. R, 1002, Ganaa Devi. 
and the law has always been so understood in England. = 

Darby and Bosanguet, Limitation 10, 249. 

In India a similar view was taken in the following cases :— 
Hingun Lal v. Debes Pershad, [1875] 24 W. R., 42. . 
Ram Sukh v. Brohmoyi, [1880] 6 C. L. R., 470. 

In the matter of T. Aga Beg, [1882] 12 C. L. R., 165. 

Iohha Dhanji v. Nutha, [1888] I. L. R., 13 Bom., 338. 

Dorabji Jehangir v. Muncherji Bomank, [18941 I. L. R., 19 Bom., 352, 357. 

handu v. Chandamal, [1885] P. R. No. 95, p. 208. 

Article 59, Limitation Act, Schedule, I, applies, and the claim 
is barred by time. Article 60 applied by the Court below is not 
in point, because “ deposit” always implies a fiduciary relation, 
and there was none such here. “ Deposit,” in fact, is a form of 
bailment, the property remains in the bailor and the bailee holds 
under a trust. Not soa banker, who can use his customer's 
money as he likes. 

Story, Bailments, ed. 5, p. 46. 

4 Eneyclopwdia of the Laws of England, ed. 1, p. 219, 

Administrator-General of Bengal v. Christo Kamini, [1904] L L. R., 31 Cal., 

519, 533. 


(The definition of ‘ deposit’ in Wharton’s Law Lexicon was 
also referred to.) 

The simple question is—Is this or is this not money lent in 
law? If it is, article 59 clearly applies. If the Legislature 
wanted to alter the law as it had been previously undersigod in 
England and India, it would have framed a special article about 


moneys paid into a bank; but it has not done so. e=” = 
o Ishan Chandar v. Jibun Kumari, [1888] I. de R.bB Oal., 25. 


Perundevitayar v. Nammahar, [1895] LØ. R., 18 Mad., 390, 
are distinguishable. The evidgđfce does not establish fiduciary 
relation of any kind ° 

B. E. O’Conor (with him Durga Charan Banerji), for the res- 
pondent, plaintiff, commented first on the bad faith of the defen- 
dant, next on thedanger of applying English precedents in India. 
The English Limitation Act gave no choice of: articles, and the 
precise question which arose here could not arise in England. 

Banning Limitation of Actions, 12. . 

Article 60 was first imtrodaced in 1877 with the object of 
providing for cases of special kinds of money advances. Bail- 
ments were specially provided for by article 145; a ‘ deposit’ 
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was clearly, therefore, something other than aebailment. Article 
115 „would apply to ‘fixed deposits.’ If article 60 were not 
applicable to the case of a banker, to what case then wopld it 
apply? In one sense ‘loan’ included a ‘deposit,’ the object 
was the same. The bank applied the money to its own business 
like any other borrower. ‘Deposit’ might be said to be a species 
of the genus ‘loan.’ But a banker stood in a special position 
of trust. All bankers were on a different footing to ordinary 
borrowers. Article 60 would apply to individual bankers also 
in whom the public had confidence. l i 

In the case of a floating account the money remained that 
of the customer; the banker had only the use of it, he held the 
money at the customer’s disposal. It was, therefore, clearly a 
deposit. 


He relied upon 

Ishan Chunder v. Jibun Kumari, [1888] I. L. R., 16 Cal., 25. 

Perundsvitayar v. Nammahar, [1895] I. L. R., 18 Mad., 390. 

Adminiatrator-General of Bengal v. Christo Kamini, [1904] I. L. R., 31 Cal., 

519, 528. 

J. Lazarus v. Krishna Chunder, [1900] I. L. R., 28 Cal., 393, 398. 

(Sunder Lal referred to the unreported case of 

Piaray Lal v. Berkeley, F. A. No. 96 of 1882, decided by Perssraw, C. J., 
and TYBREL, J., on April 4, 1885.) 


Tn that case the question as to which article of the Limitation 
Act would apply was not considered. The C L. R. cases were 
no longer law in Bengal, and the 13 Bom. case had been 
qualified by the case in I. L. R., 19 Bom. 325 (wide p. 357). 

Sunder Lal, in reply : k 

As Soon as money is paid into a bank, it becomes the bankers 
money. 

Foley v. HIM S848] 2 H. L. C., 28, S. C., 9 E. R., 1002. 


Ex parte Waring, [1800] 36D. L Ch., 151. 

Grant, Law of Banking, ed. 5, p. ° 

1 Eneyelopedia of the Laws of Engh dalam. 

Banner v. Berridge, [1881] 18 Oh. D., 254, 263-4. 

Tidd v. Ovsrell, [1893] 3 Oh., 154. 

As to a deposit see . 

Coggs v. Bernard, 1 Smith’s Leading Cases, 173, 178, 179, 196, ® 

There is no transfer of property in the case of a deposit, 
only a transfer of custody for certain purposes. 

. . Story, Batlments, ed. 5, pp. 5, 9. : ° 
A banker is not a bailee, for the lstter is not liable where he 
has taken ordinary care (Indian Contract Act, sections 151-2), 
but the former must recoup his customer in case of theft or loss. 
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Where words have got a technical sense attached to them 
in law, they must be ‘taken to have been, used in that ‘sense 
in a btatute. 

~ Craies, Statute Law, 156. 

Article 60 refers to a case of bailment of money, article 145 
to that of bailment of specific moveable property. 

The unreported case of Piaray Lal v. Berkeley, is on all 
fours. See also . 
Pollock, Contrast Act, p. 416. 

Tt could not have been the intention of the Legislature that 
simple claims for money should be kept floating for an indefinite 
period, unless there was a trust. A banker must be placed on 
the same footing as any other borrower. 0. A. V, 

(On a subsequent day the evidence of acknowledgment and 
part-payment within the meaning of sections 19 and 20, Limi- 
tation Act, was discussed, and the following authorities were 
cited : 

Mukhi Haji v. Coverji Bhuja, [1896] I. L. R., 23 Cal., 546, F. B. 

Ichha Dhanji v. Natha, [1888] T. L. R., 13 Bom., 338, 343. 

The judgment of the Court was delivered by 

Ditton, J.—This appeal arises out of a suit brought by 
the plaintiffs-respondents to recover Rs. 5,520-15-9 under the 
following circumstances :-— z 

The plaintif is the widow of one Niadar Singh and the 
defendants are the sons of one Lala Paras Das. The plaintifs 
case is that Paras Das was a banker, carrying on business at 
Saharanpur, Simla and various other places, and, that as a banker 
he used to receive moneys by way of deposit on which. interest 
was paid, or not paid, according to the agreement in each 
particular case; that her husband at various times“Detween the 
th December, 1896, and the 24@f"of~May, 1902, deposited 
money in the defendant's Bay at Simla, and that it was 
agreed that he was terest at the rate of annas 6 per 
cent. per mensem on such, deposits. It was also agreed that the 
principal and interest was payable on demand. That this course 
of dealing, continued until the 2nd December, 1901, the plaintiff's 
husband operating on the account thus opened, and that the 
last withdrawal of moneys was on the 24th of May, 1902. The 
plaintiff fyrther alleged that the account used to be balanced 
-once a year, and that a bajante of Rs. 5,520-15-9 was due to her 
up to the 8th of January, 1905. The suit was practically only 
contested by Dharam Das, defendant No. 1, whoseedefence was 
inter alia that the money was paid as a loan and not as a deposit, 







631 


Crvin. 


1907. 


ye 


Daarau Das 


v. 
Ganaa Devi. 


Dillon, J. 


632 


CIVIL. 


1907. 
tym? 
Daarau Das 


v. 
Ganea Devi. 


Dillon, J. 


HIGH COURT. . [AL J.R. 


and that the claim is, therefore, barred by Article 59 of the' Limka- 
tion’ Act of 1877. Badri Das, defendant No. 2, merely stated 
that that debt, if recoverable at all, was recoverable froth’ the 
defendant No. 1, as under a partition made between the sons of 
Paras Das, the money due to the plaintiff was payable by Dharam 
Das. Janeshri Das, defendant No. 3, made no defence, The 
lower Court decreed the claim in full, holding that the moneys 
paid by Niadar Singh to Paras Das were deposited within the 
meaning of article 60 of the Limitation Act, and that the plaintiff 
having demanded payment on the 7th of Septemher, 1904, and 
her suit having been instituted on the 10th, of January, 1905, her 
claim was amply within time. The arguments which were 
addressed to us by both sides at the hearing of this appeal 
turned entirely on the question of Limitation. 

For the appellant it was contended, that in enacting the two 
articles in question, the Legislature intended to make a wide 
distinction between loans and deposits, that the transactions in 
this case amounted to loans made by Niadar Singh to Paras 
Das, and that, therefore, article 59, and not article 60, was 
applicable. For the respondents, it was contended that, though 
the moneys advanced were undoubtedly loans in one sense of 
the word, they were none the less deposits within the meaning 
of article 60, inasmuch as Paras Das received them in the 
capacity of a banker, that article 59 was meant to apply to 
ordinary borrowers, but had nothing to do with bankers and 
their customers, that a banker is on a totally different footing 
to a private person inasmuch as he creates a special confidence 
in hinfself by holding out that he is a person of substance and 
solvent r, O’Conor, for the respondent, further urged that in 
any case the suit was not barred by reason of the entries in the 
appellant’s books to fe fou MN at p. 33 R. These are:— 

1. Certain entries relating fhe debt due to Niadar Singh 
in the lists prepared and filed . 96 of 1903, in the’ 
Court of the Subordinate Judge, which was a suit between the 
defendants, the sons of Paras Das, for partition, after their 
father’s death. me 

2. An entry in the defendant’s Books on the 11th of October, 
1902, showing a balance in favour of Niadar Singh. 

3. A credit of interest in Niadar Singh’s accourft onthe same 


date, and 
4. A payment of rent of Niadar Singh’s account to Durga 
Gir Goshain on the 24th of May, 1902. 
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‘These entries the learned Counsel claimed had the effect, the 
two ‘former under section 19, and the two latter uuder section 
20 of Act XV of 1877 of oxtending the period of limitation. 

Upon these arguments it will be, seen that the following points 
arise for consideration and determination in this appeal: (1) 
Does article 59 or article 60 apply to this case? (2) If article 
59 applies, what effect have the entries above-mentioned upon 
the question of limitation. . 

We agcordingly proceed to consider point No. 1 -as above set 
forth. In this connection it is necessary, in order to clear the 
way, to consider in what modes money is usually advanced to 
banker by their customers, and what these transactions are called 
in banking parlance. 

So far as we know, money is usually received by bankers in 
one of two ways. They are :— 

(1) Advances which are repayable on demand and which are 
credited to the floating or current account of the depositor, and 
(2) Advances which are not repayable till the expiration of a 
fixed’ period, and which are usually “fixed deposits.” The 
former do not usually carry interest, the latter always do. 

Under which of the above categories would Niadar Singh’s 
dealings with Paras Das fall ? 

There can be no doubt, we think, on the evidence, that the 
repayments he made were credited to his curr ent account with 
Paras Das’s firm. 

What then are the relations between a banker and his cus- 
tomer in regard tothe latter’s current account ? 

Are they the same as between an ordinary borrower and 
lender: or do they stand on a totally différent footing, par- 
taking of a somewhat fiduciary character, as contostf€éd for the 
fespondents ? bag 

. So far as the English Courts are concerned the point is con- 
cluded by the ian aaa of Foley v. Hill gnd othera('). 
In that case it was held that the relation between a banker and 
a customer who pays money into his Bank, is the. ordinary rela- 
tion of debtor and creditor, with a super-added obligation arising 
out of the custom* of bankers to honour the customers drafts, 
and that the relation of banker and customer does not partake 
ofa fiduciary character. That case has been referred to as being 
the law on the subject by thee English Courts in the following 
cases :—Pott v. Clegg(*), In re Agra Bank{?), Atkinson v. Bradford 


(1) [1848] 2 H. L. C., 28. . (2) [1847] 16 M. & W. 321. 
(3) [1866].36 L. J. Ch., 151. 
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Civit. third Equitable Building Society (*), In re Tildi’), and see abso 

1907. Bridgman v. Gill(*). 

— But in the case before us we have to consider vhethar the 
D TAAA Das Indian’ Legislature, having as we must presume they had, the 
Gaxaa Devi. above rulings present to their minds, in enacting article 60 of the 

Dillon, J. second Schedule of the Limitation Act, intended to place trans- 
a actions between a banker and his customers on a different foot- 
ing from that on which they had been placed by the English 
Courts. If that was their intention, then it is manifest that the 
plaintif’s suit must succeed ; otherwise it must fail. As to the 
construction to be placed on the articles in question we were 
referred by the Counsel on both sides to a number of authorities 
in support of their respective contentious. The learned Counsel 
for the appellants relied upon the following cases :— Hingan Lal 
and others (plaintiffs-appellants) v. Debi Parshad and others, 
(defendants-respondents)("), Ramsukh Bhungo and others, (defen- 
dants-appellants) v. Brohmomoyie Dassi, (plaintiff-respondent)(°), 
In the matter of T. Agabeg, insolvent"), Ichha Dhanji and others 
(original plaintiffs-appellants) v. Natha, minor, by his guardian 
(original defendant-respondent)!'°), Chandu v. Ghandanat and 
another{'*), and on au unreported case in this Court, Piyare Lal — 
v. Elizabeth Berkeley, F. A. No. 96, of 1882, decided on the 4th 
of April, 1885. On the other side we were referred to Ishur 
Chandar Bhaduri, plaintiff, v. Jibun Kumari Bibi, defendant('’), 
Perundevitayar Ammal, plaintif, v. Nammalvar Chhettt and an- 
other, defendants('*), Administrator-General of Bengal v. Christo 
Kamini Dassi(**), Durabji Jahangir Randiva, plaintiff, w. Mun- 
cherjt Bomanjt Panthaki, defendaut(?*). 

We have carefully considered the two articles in question 
by the ligitef these rulings. It is far from easy to say to what 
class of cases the Logier meant articles 60 to apply. It ma} 
apply to the transactions between a banker and has customers 
known as “fixed deposits,” or N only to deposits of 
money made with a private person. It is, however, unnecessary 
to come to a decision on the point, holding, as we do, that it is 

— not intended to apply to a transaction which 3 is regar ded by the 


(4) [1890] 25 Q. B. D., 380. (6) [1893] 3 Ch’, 154. 
(6) [1857] 24 Beav., 302. (7) [1875] 24 W. R., 42. 
(8) [1880] 6 C. L. R., 470, 472. (0) [1882] 12 O. L. Ru 165, 168. 
: (10) [1888] I. L. R., 13 Bom., 338. 
(11) [1885] P. R. No. 95, ppe 208, 210, 211, 213. 
(12) [1888] I. L. R., 16 Cal, 25. (13) [1895] L L. R., 18 Mad., 390. 


(14) [1904] L L. R., 31 Cal, 519, 528. 
(15) [1894] I. L. R., 19 Bom., 352, 357. 
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law as a loan. Now the authorities cited by the appellants 
clearly lay down that the ordinary dealings between a native 
banker and his customers are in the nature of loans made by 
the latter to the former. The case above referred to as having 
been decided by this Court was ‘the decision of a Division 
Bench, and the facts were precisely as they are in this case. 
This being so, we have no alternative but to follow that ruling, 
unless we can distinguish it or differ from it so strongly as to 
think that the question should be considered by a Full Bench. 
This we are not prepared to do. It was decided by two eminent 
J udges of experience, one of whom was the Chief Justice. Of 
the rulings cited for the respondents only two are really in point, 
namely, the case in I. L. R., 16 Cal, and that in I. L. R., 18 
Mad. The others may be differentiated. But as we have said 
above,.we are bound to follow the decision of this Court, more 
especially as it is supported by the numerous authorities cited by 
the appellant. We find, therefore, that Article 59 of the second 
Schedule of the Limitation Act applies to this case, and that 
the suit is barred by limitation, unless the respondents can 
satisfy us that the entries above referred to have the effect of 
extending the period of limitation. 

We now proceed to consider point No. (2), and first as to the 
entries in the lists prepared at the time when the defendants 
separated; and made a division of their ancestral assets and 
liabilities. In the first place there is nothing to show that 
these lists were signed by any of the defendants, and in the 
next, place they are not dated, and no oral evidence has been 
given as to when they were made. These are, we think, parti- 
cularly. the former, fatal objections to these entries being 
treated as an acknowledgment within the meaning of section 
t9, and we, therefore, find that thop ernt be so treated. 

We now pass on to the next entry. Was the balance struck 
on the 1ith of Octo , such an acknowledgment? We 
think not, as it is open to the objection that it does not purport 
to be signed by any of the defendants, or their father Paras Das. 
This is sufficient in our opinion to render it useless as an 
acknowledgment? As to the contention that there was a payment 
of interest on the llth of October, 1902, and a part payment of 
the principal on the 24th of May, 1902, ‘within the meaning of 
section 20, it is based entirely on the entries in the defendant's 
own books. 

According to the Full Bench ruling in the case in I: L. R., 23 
Cal., p. 546, a part payment of the principal of a debt must appear 
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in the handwriting of the person making the part paymént and 
not in that of any other person, however duthorised. There is 
nothing in the entry at p; 33-R of the payment of 80 rupæs as 
house-rent, which is claimed as a part payment of the principal, 
to indicate that it was made by the person who made ‘the 
payment. Following that ruling and the perfectly plain mean- 
ing of the proviso to the section, we hold that no part payment 
has been established. 

Next as to the alleged payment of interest on the Jlth of 
October, 1902. It was held in I. L. R., 13 Bom., p. 338, at.p. 
343, and also by a Division Bench of this Court in the case in 
the A. W. N. for 1906, p. 212, that a mere credit of interest in the 
defendant’s books could not be regarded as equivalent to a 
payment of interest. 

We agree with the views expressed in those cases and hold, 
that the entry above referred to has uot the effect contended for 
and does not operate so as to extend the period of limitation. 
The appeal is accordingly allowed. We set aside tlie decree of 
the Court below and dismiss the plaintiff’s suit, but under the 
circumstances of the case we allow no costs. 
S. G. B. Appeal allowed. 


FULL BENCH. 
“HARI RAM AND ANOTHER 
DEVSUS 


AKBAR HUSAIN.” i 

Courl Fees Act (VIL of 1870), sections 6, 9, 10, 28—~plaint admitted and 
registered—Munsarim’s report—deficiency of courl-fee subsequently 
discovered— Limitation Act (XViof 1877), section 4—Civil Procedure 


Code (XIV of 1882), > n 392. . 
When a plaint has been reg&tered and a Court, having reason subse- 


quently to think that the market value or net profits of thé subject matter 
`of the claim has been wrongly estim an enquiry either per se 
or through a commissioner appointed for the purpose, and finds that a 
sufficient court-fee has not been paid, it is bound to stay the suit and to 
fix a time within which the additional fee can be paid; without any regard 
to the fact whether that be a time within or beyond,the perio® of limita- 
tion prescribed for! the suit. If the fee is paid within the time so fixed, ` 
the plaint is as valid as if it had been properly stamped in the first in- 
stance when the suit was instituted. a 
The Court is not bound to appoint 4 commissioner to hold an investiga- 
tion under section 9 of the Court Fees Act, and section 10 applies even 
where the Court itself holds the enquiry. | 
° F. A. F. O. Nos. 99 and 100 of 1906. 
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. Mistake is & ahip made, not by design, but by mischance, and section 28, 

Court Fees Act, is subject to no such limitations as were suggested in 

alkaran Rai v. Gobind Nath Tewari, I. L. R., 12 AN, 129. Section 28 

18 a universal section and embraces a far wider area than sections 9 
and 10, 

History of sections 9 and 10 of the Court Fees Act digcires by 
Knox, A. C. J. 

Per Kwox, A. C. J. The words “ kinie PEEN ” cannot be 
added to the word „plaint ” in the explanation to section 4, Indian 
Limitation Act. 

: The plaintiff valued his suit at 15 times hs net profits which he 
alleged to be Rs, 45. The plaint was registered. On defendant having 
yaised an objection, the Court of first instance found that the property 
‘was undervalued and diamissed the suit without giving the plaintiff 
time to make good the deficiency in court-fee. 
` Held, that the Munsarim’s duty not being a piece of perfunctory routine, 
and the plaint having beon registered on his report, the Court was 
hound to give the plaintiff time to make good the deficiency in court-fee, 
if any was subsequently discovered. Section 28 of the Court Fees Act 
applies to such a case. 

APPEAL against the order of M. Maula Bakhsh, Subordinate 
Judge of Moradabad, reversing the decree of B. Kauleshwar Nath 
Rai, Munsif of Amroha. 

The suit was for pre-emption of $rd share of a certain property, 
and the plaintif paid court-fee on 15 times the net profits 
of the property which he estimated at Rs. 45. The defendants 
pleaded inter alia that the amount of the court-fee was insuffi- 
cient. They did not, however, say what the actual amount of 
the profit wis on which court-fee ought to, have been paid. 
The Court of first instance framed an issue and held that the 
suit was undervalued and the court-fee paid was, therefore, in- 
sufficient, as the plaintiff had not included the income from the 
glove nakhas and-market in the proy#™@¥-~ The period of limita- 
tion for the suit having already expired, he dismissed the suit 
without giving time ke good the deficiency,in court-fee. 
The lower appellate Court, without deciding if the valuation 
of the plaint was correct or otherwise, held that time ought to 
have been given to the plaintiff to make good the deficiency and 
‘remanded the cabe, under section 562 of the Code of Civil 
Procedure. He followed the case of 

p&u Lal v. Asi Kunwar, [1904] I. L. R., 27 AH, 197. P 


_ Defendants appealed. . 


The case was referred to the Full Bench by Kyox, A. C. J., 
and Riowarps, J. 
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Gokul Pr asad (with Bim Satish Chandra Banerji), for the appel- 
lants; contended that as no revenue was payahle on the property, 
court-fee could only be calculated on 15 times the net profits 
of the property ;—Section 7, sub-section 5, clause (c), of the 
Court Fees Act. The plaintiff estimated it at Rs. 45 and paid 
court-fee on 15 times that amount. . He ought to have mentioned 
profits‘from every source in ordér to arrive at the correct total 
of the net profits. He, however, left ont income from two 
sources, as the Munsif had found. 

[Riowarps, J.—It may be quite impossible to calculate the 
profits. The plaintiff may be an auction-purchaser and may 
be unaware of it. We have only to consider if there has been 
a bona fide mistake. ] 

In this case the mistake was not in the approximate value 
of the property, but two sources of income had altogether been 
left out, as the Munsif had found. 

[Bawensr, J.—That case is just the converse of the present. 
There action was taken under section 10, Court Fees Act, and 
it was held that it was not necessary to fix the time for making 
good the deficiency within the period of limitation.] 

[Burxitr, J—In this case, too, action was taken under sections 
9 and 10, Court Fees Act.] 

I submit not. The point was what was the aes of the case to 


- which sections 9, 10 and 28 of the Court Fees Act could apply. 


Sections 9 and 10 applied only to cases of action taken by the 
Court suo motu and consequently there is no limit of time. 

[Baner J.—Have not sections 9 and 10 beef enacted to 
secure’ the payment of revenue? Why should the enquiry be 
limited to any particular stage ?] 

An investigation, as required by section 9, had not at all taken 
place in this case, as no com esion waa issned. Section 10, there. 
fore, did not apply. If the defendant objected to the amount of 
court-fee paid, the Court, apart from t ovisions of sections 
9 and 10, had got inherent power to decide matters in issue 
between the parties. Section 9 was an enabling section. If the 
Court chose to take action under it, it ought to have. directed 
an investigation by a commissioner. Such investigation was a 
condition precedent to the application of section 10. 

Banens, J.—The words in section 9 are, “If the Court sees 
reason to think” and “ the Court nfay jssue a commission” ; why 
should it be limited to the case where the Court acts suo motu ?] 

Because when an issue is raised, the Court has no option but 
to make or djrect an enquiry. Section 9 did not place any limita- 
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tion on ‘the power of the Court. It only ‘referred to a particular 
kind of investigation which had not taken place in this Case. 
Sectién 10 did not apply, as in it the words “ such investigation” 
occurred, t.e. to say, the investigation referred to in section 9. 

[Kxox, J.—If it appears on the face of the record that the suit 
is undervalued, will the issue-of acommission be necessary even 
then ?] Í : 
` Yes, before section 10 could be applied, the words in the sec- 
tion aree “if the profits have been wrongly estimated” and not 
calculated. It did not deal with mistake appurent on the face 
of the record. In the latter case section 54, Civil Procedure 
Code, would apply, and section 28, Court Fees Act, would also 
give ample authority to the Court to require the deficiency to 
be made good. . 

[Banen J.—The powers given by séction 28, Court Fees Act, 
have been very much curtailed by the Full Bench case of 

Balkaran v. Gobind Nath, [1890] I. L. R., 12 AN, 129]. 

[Riowarps, J.—We are no longer bound by that case. The 
actual decision there must be limited to the case of a memoran- 
dum of appeal, and it has been overruled by the Legislature, 
section 582 A., Oivil Procedure Code. The rest of the Chief 
Justice’s remarks were obiter. ] 

The mere fact that section’ 28 asinterpreted in Balkaran Rais 

Case did not apply, would not necessarily make sections 9 and 
10, Court Fees Act, applicable to the present case. They applied 
toa different class of cases altogether. The legislature, if it 
thought enecéssary, might have enacted that section 10 would 
apply if the Court itself made an enquiry, but it did not do so. 
- . [Banersi, J.—But if the scope of section 10 is limited, as you 
suggest, is it not rather anomalous that the enquiry by commis- 
sion should be given preference opf" fn enquiry made by the 
Court, for in*the former case even if the period of limitation 
has expired, time maş «be granted to the plaintiff,to make good 
the deficiency, but not in the latter case ?] 

But that would be only on the assumption that Balkaran Rai’s 
case was correctly decided. Act VI of 1892 (section 582 A. of 
the Civil Procedure Code) practically overruled Balkaran Rat's 
case. It allowed the insufficiency of court-fee payable on a memo- 
randum pf appeal to be made good even after the period of 
limitation. In cases of deficiency in court-fee, section 28 would 
ordinarily apply, but if a case was not governed by section 28, 
it was nota necessary inference that sections 9 eand 10 would 
apply. ` l 

i 85 j 
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[Rromarns, J.—It is probably not correct to say that the Legis- 
latur overruled Balkaran Rai. It only removed the defect of a 
previous legislation.] TE 

In the present case it was not the mistake of the office that 
insufficient court-fee was received. The deficiency was found 
out only on enquiry by the Court. Having regard to the inter- 
pretation put on section 10 in Balkaran’s case, that section would 
not apply to the case of a mistake of the party, but only to that 
of a mistake or inadvertence of the officer of the Court. e 

[Rionarps, J.—According to Balkavan’s case (at p. 147) if the 
plaint is admitted after the office report, and subsequently it is 
discovered to be insufficiently stamped, the negligence would be 
considered to be that of the Court. In the present case the 
plaint was so admitted, and consequently the mistake or inad- 
vertence must be attributed to the officer of the Court.]- 

As there was nothing in the plaint to put the office on enquiry 
the mistake ought to be considered to be that of the party and 
not of the officer of the Court. Where the plaintiff did not 
place the necessary materials before that officer, how could the 
latter be held to blame? Mistake and ignorance were two differ- 
ent-things, and it was a mistake by the officer of the Court, 
that the Full Bench ruling of this Court required, whether the 
section applicable were held to be 28 or 10 of the Court Fees 
Act. 

[Banersi, J.—Lf it was found after a plaint had been admitted 
that the court-fee was insufficient, would it not be a, mistake of 
the Court that the plaint was admitted at all ?] ° 

It was submitted not, for this Court had always made a dis- 
tinction between a mistake of the party and a mistake of the 
officer of the Court. 

The following cases were Mferred to: 

Muhammad Ahmad v. Muhammad Sirajuddin, [1901] I. L. R? 23 AIL, 423. 


Chatarpa/ v. Jagram, [1904] I. L. R., 27 All, #1. `i 
Ram Tahal Singh v. Dubri Rai, [1905] I. L. R., 28 310 


Dilawar Husain v. Bhagwat Das, [1906] IV A. L. J. R., 130. 

[Ricnarps, J.—That case is clearly wrong from every point of 
view. The Judges ignored section 582A, Civil Procedui® Code.] 

[Abdul Majid. I had cited that section and relied upon it 
strongly. | 

Ghasi Ram v. Hargovind, [1906] 26 A. W, N., 1907, p. 18. 

Hisabulnissa v. Ghafoorullah Khan, [1907] TP A. L. J. R., 363. 

In the above cases time was allowed to make ‘peed the defi- 
ciency only where it was found that the mistake was that of the 
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officer of the Court, but not otherwise. In Balkaran’s case the 
interpretation to be put on the passage at page 147 dealing 
with,sections 9 and 10, Court Fees Act, should be that there was 
an expression of opinion by the bench that they would be 
applicable only to cases where there was a mistake of the officer 
of the Court. If that was good law, the present case should be 
governed by that dictum. In an unreported case (S. A. 923 of 
1906, decided on the 16th July, 1907, by GRIFFIN, J.) the mistake 
was that of a quarter of a pie in valuation, but the whole suit 
was dismissed, as the mistake was that of the plaintiff. 

[Kxox, J.—Would section 10 of the Court Fees Act apply if 
a commission were issued under section 392, Civil Procedure 
Oode.] 

Yes. The commission so issued would be one also under 
section 9 of the Court Fees Act, the procedure alone being 
regulated by section 392, Civil Procedure Code. In order that 
section 10 might be applicable all that was necessary was that 
the enquiry should be made by means of a commission under 
section 9. 

[Banen J.—Originally there was an additional clause ap- 
pended to section 10. This was clause (3), and its terms were 
similar to those of section 392, Civil Procedure Code. It was 
subsequently repealed, as it became superfluous upon the enact- 
ment of section 392.] i 

[RiomarDs, J.—That’ shows that section 10, Court Fees Act, 
and section 392, Civil Procedure Code, should be read together 
and thé commission to enquire should be issued only when the 
Court cannot conveniently hold the enquiry itself, ] s 

Section 9, Court Fees Act, was only an enabling section and 
&cction 392, Civil Procedure Code, ribed the procedure to 
be followed, By clause (3) of secon 10, Court Fees Act, also 
what was laid down was the procedure to be followed in cases of 
enquiry by commisafon. The then Oode of CivileProcedure laid 
down no procedure forsuch commissions. If the Court made 
enquiry itself, sections 54, Civil Procedure Code, and 28, Court 
Fees Aot, wouldapply. It had been held that section 54, Civil 
Procedure Code, was applicable at any stage of the case. 

Kishore Singh v. Sabdol Singh, [1889] I. L. R., 12 AlL, 553. 

Joints Prasal v. Bachu Singh, [1893] I. L. R., 15 All, 65. 

Muhammad Ahmad v. Muhagmdd Siraj-ud-din, [1901] L L. R., 23 AML, 423. 

[Baners, J., referred to 

Rajit Ram v. Kaulsshwar Nath, [1896] I. L. R., 18°All., 396, F. B.] 
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Tn cases to which section 54, Civil Procedure Code applied, 
time, for making good the deficiency in court-fee could not be 
extended beyond the period of limitation— ’ 

Jainti Prasad v. Bachu Singh, [18931 I. L. R., 15 All, 67. 

Muhammad Ahmad v. Muhammad Seraj-un-din, [1901] I. L. R., 23 All, 423. 

Durga Singh v. Bisheshwar Dayal, (1898] L L. R., 24 All., 218. 

Ram Tahal v. Dubri Rai, [1905] I L. R., 28 AN., 310. 

The result then was that section 10 of the Court Fees Act did 
not apply as no action was taken under section 9 of the Act. 
Section 28 did not apply either, because there was no mi8take or 
inadvertence of the Court or its officer. Section 54 of the Code 
of Civil Procedure would not help the respondent, because the 
period of limtation had expired. The suit was, therefore, rightly 
dismissed by the Munsif. 


Abdul Majid, for the respondent, argued that Jainti Prasad’s 


- Case did not apply, as there the plaint was never admitted in 


Court, the office, having immediately reported about the deficiency 
in court-fee. In Balkaran’s case also the appeal had not been 
admitted within the period of limitation. 
Skinner v. Orde, [1879] I. L. R., 2 AN., 241 P. C., 
it was held that the petition of plaint having been sufficiently 
stamped as one to sue as a pduper and having been registered as 
such, the date of institution of the suit should be reckoned from 
the date of the presentation of the plaint and not from the date 
of the payment of the court-fee. Once a plaint was admitted, 
section 28, Court Fees Act, applied even in the case of a mistake 
by the plaintiff. Section 9, Court Fees Act, simply empowered 
the Court to issue a commission, it did not take away the inherent 
powers of the Court given in section 392, Civil Procedure Code. 
lf the Court had not got the:power to hold an enquiry itself, 
there was nothing to b ated to a commissioner. Sections 9 
and 10, Court Fees Act, did not limit the inadvertencg to the inad- 
vertence of the Court. All the other High Courts had dissented 
from the rulings in the'case of Balkaran Rab and Jainti Prasad, 
The present case was governed by the decisions in 
Ohedilal v. Kirat Chand, [1880] L L. R., 2 AIL, 682. ° 


Sheopartab v. Sheo Ghulam, [1880] I. L. R., 2 AIL, 875, ` 
Bega Begam v. Yusuf Ali, [1874] N.-W. P., 139., 


It was not a sound contention that section 54, Civil Procedure 
Code, could apply at any stage of the case since the Bectien found 


, a place in Chapter V of the Codé which only dealt with the 


presentatation of the plaint. 
Gokul Prasad, was heard in reply. 0. A. V. 
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. . è . 
‘The following judgments were delivered :— 


Kwox, A. C. J.—The facts out of which the question raiséd in 


this gppeal springs are as follows : — 

On the 29th of September, 1906, the respondent instituted a 
suit in the Court of the Munsif of Amroha, he asked for a decree 
declaring his right of pre-emption over (1) ashare of certain 
property which he described as muafi with zemindari in Thok 
Khurd; (2) a share of property described as muafi with zemindari. 
‘together, with a proportionate share of shamlat land in Patti 
Khuaja Buksh, Thok Kalain, and (3) all rights appertaining 
to the above-mentioned properties. For the purpose of deter- 
mining the jurisdiction of the Court, he valued his claim at 
Rs. 800, which he said was the actual value of the property 
-claimed by him, and he computed the fee payable under Act 
No. VII of 1870 in accordance with the provisions of section 7, 
clause (5), paragraph (c) of that Act, he stated the net profits 
that had arisen from the land during the year next before the 
date of presenting his plaint as being Rs. 45, he multiplied this 
sum by fifteen times and paid an ad valorem fee upon Rs. 675 
as set out in Schedule I of the Act. The Munsarim to whom the 
plaint was presented, certified that the court-fee paid was suffi- 
cient and that the suit had been instituted within the period 
allowed by the law of limitation of 1877. The plaint was there- 
upon admitted and registered on the 29th of September, 1907. 

One of the pleas taken in the written statement was that the 
court-fee paid was insufficient and the suit was ‘not cognizable 
by the Court, it was not stated by the defendant why or how the 
court-fee paid was insufficient nor was it stated what cofirt-fee 

„was necessary under the provisions of Act No. VII of 1870. 

The Munsif fixed an issue.- “Is the court-fee paid insuff- 
cient?” Several witnesses were examitied touching the point 
thus raised, ard after considering them the learned Munsif found 
as follows :—-“ The properties sought to be pre-empjed are muafi 
and, therefore, the plfintiff has paid court-fee on fifteen times the 
amount of the incorhe. He puts the income of his properties at 
Rs. 45 and there is not much difference about that. But itis 
clear that*there is ù% garden also in his properties in dispute and 
the plaintiff has neither given its separate value nor paid any 
court-fee for that * * = , the plaintiff ought to have paid 
a separate’court-fee in proportion to his share of the garden 
claimed. But he has not Gone so. Besides this there is an 
income of Rs. 27 from market and nakhasa and the plaintiff has 
not mentioned it also. The plaintiff's witnesses were also com- 
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oe pelled to admit that there is some income from the market and 

1907. the rtakhasa. The patwari puts the income of the market at 

Flan: Ram Rs, 48 per annum, but in my opinion it is somewhat exaggerat- 
I 


ed, whatever may bè the income from the market and the 
Axpar Hosan. nakhasa, it will not make much difference at the present stage, 
Know. A.C. J. because the plaintiff has totally ignored it and paid not even 
2A a single shell as its court-fee, It may be said that the income 

of the market and the nakhasa is included in Rs. 45, but what 

about his garden? Court-fees on groves ought to be paid on: 

their actual price and not on fifteen times the amount of the 

profits. The plaintiff has given no value of the grove and, 

therefore, I hold that the court-fee paid by him is not sufficient.” 

The learned Munsif, though asked, refused to grant time to 
make up any deficiency in the court-fee and dismissed the suit. 

In appeal the following pleas were taken—(1) The court-fee 
paid is sufficient, the net profits of Rs. 45 includes the profits 
from the Bazaar, cattle market, &. (2) If in trying the suit 
the Court came to the conclusion that the court-fee paid was 
insufficient, it should according to law have granted time to the 
appellant to make good the deficiency. 

The Subordinate Judge who heard the appeal arrived at no 
finding upon the question whether the court-fee had or had 
not been rightly computed or whether or not the profits alleged 
by the appellants were correct. In his opinion the case was 
exactly on all fours with the case of Babu Lal v. Asi Kunwar 
and another('). He held that the Court should have allowed 
the plaintiff to make good the deficiency thouglr tha time of 
limitation had expired, he accordingly set aside his decree 
of the Court below and remanded the case under section 562 s 
for trial on the merits. The pleas taken in this Court were 
that asthe period of Mhitetion had expired, the deficiency 4n 
court-fees could no longer be made good, and as ¢here was no 
valid plaint gn the file within the time prescribed by law, the 
Court of first instance had acted rightly in dismissing the suit. 

The learned Judges before whom the case came were of opinion 

a that the appeal should be heard and determined by a Full Bench 
of this Court, and the question which we hæve to cOnsider in 
this case is whether a Court which, after a suit has been 
admitted and registered sees reason to think for gny cause that 
the annual net profits or the market value of the subj&ct matter 
of the claim has been wrongly estimated and thereupon proceeds 
to hold an inquiry is bound, if the result of that inquiry shows 

(1) ,[1904] 24 A. W. N., 224. S. O., I L. R. £7 All, 197. 
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thè estimation to be insufficient to give time to the plaintiff to pay Cyt. 
in the additional fee, whether the time so given be or be not 1907. 
within the time allowed by the Jaw of limitation for bringing ~~ 
the claim and what is the result if the additional fee be paid past Raw 
within the time fixed by the Court? The learned Vakil for the Axsar cui 
appellants contended that the provisions of section 10 of Act k os A CJ. 
No. VIL of 1870 could only be applied to the special class Soke 
of cases in which the Court has of its own motion issued & 
commission to a proper person directing him to make an investi- 
gation into the amount of annual net profits or market value 
of the subject matter claimed, and not to cases, for instance, 
in which the Court has held a similar inquiry in person or in 
which it had arrived without inquiry upon a finding that the fee 
payable in the suit had been wrongly computed. He further 
contended that for the last seventeen years, since the Full Bench 
of this Court has decided the case of Balkaran Rat v. Gobind Nath 
Tewari(*), this Court had drawn a sharp distinction between cases 
in which a document had been presented to a Court without being 
properly stamped through mistake or inadvertence of the party 
presenting it and cases in which the document had been through 
mistake or inadvertence of the Court received by the Court with- 
out being properly stamped. To the latter class of cases only 
had the indulgence allowed by section 28 of the Court Fees Act 
been granted and as regards the former class of cases it had been 
held that the Courts could not give time for paying in the addi- 
tional fee beyond the period allowed by law for instituting the 
suit. His contention was that the present case was a case in 
which the Court had not held any investigation in the mode pres- 
ribed by sections 9 and 10 of Act No. VII of 1870, further that 
the mistake in the court-fee had been thg act of the party and 
nov of the Court, and therefore, as it was a case in which the suit 
had been barréd by limitation at the time when the mistake was 
found out, time would,not be given to the plaintiff te remedy the 
defect. 
I shall first deal with the contention that section 10 of Act No. 
VII of 1870 comes into play only when the Court has issued a 
commission under fhe preceding section to a proper person for 
the purpose of ascertaining the market-value or the*net annual 
profits of an estate. : 
It is obvious in the first place, that to admit this contention 
will involve the anomaly that a Court when it delegates its power 
of investigation to another person enjoys powers which it cannot 
(2) [1889] I. L. R. 12 All, 129. ; 
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O1viL. exercise when it holds the investigation itself, and for this déc- 

1907. trine we know no authority. 

ez On the other hand, the very fact that a Court is empowered to 
Hari Raw 


“s delegate certain powers to another, is of itself proof that the 
Axsar Husain. powers thus delegated are powers with which the Court is itselt 


Knox, A. C.J. armed, 
mo In the second place an enquiry into the history of sections 9 


and 10 of the Court Fees Act shows that there is no foundation for 
any contention of the kind advanced by the learned Vakñ for the 
` appellant. 

At the time when Act No. VII of 1870 was placed upon the 
Statute Book, the Act which regulated the procedure of Civil 
Courts was Act No. VIII of 1859. | That Act contained a section 
(see 180) which empowered Courts under certain special circum- 
stances to issue a commission for certain purposes to an officer 
of the Court, directing him to make an investigation and to report 
to the Court. The ‘ascertaining of-either the market-value of 
property or the net annual profits of an estate was not one of those 
purposes. When Act No. VII of 1870, first became law, section 9 
stood as it stands row. But-section 10 at that time consisted of 
three clauses and the third clause ran as follows :— 


“Section 180 of the Code of Civil Procedure shall be construed 
as if the words “the market value of any property or’ were 
inserted after the word “ascertaining” and as if the words “or 
annual net profits” were inserted after the word “damages.” 

The object and meaning of this clause is evident. It was that 
section 180, Act No. VITI of 1859, should be read as part of sec- 
tion 10, Act No. VII of 1870. It empowered Courts in any suite 
in which the Court might deem a local investigation to be requi- ` 
site or proper for the Panah of ascertaining the market-value 
of any property or the amount of annual net profits to issue a 
commission te a proper officer for the purpose of conducting the 
necessary investigation and to consider the report of the commis- 
sioner. Upon the repeal of Act No. VIII of 1859 the Codes of 
Civil Procedure which followed in 1877 and in 1882 contained 
sections which enacted the provisions of section 180, Act No. VII 
of 1859, as amplified by Act No. VIL of 1870, section 10, clause 
(ii). They contained also an important addition to, the effect 
wide section 392 of Act No. XIV ‘of }882) that such commission 
was only to issue, when the investigation deemed necessary by 
the Court could not be conveniently conducted by the Judge in 
person. ; 
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-The*use of the’ word “may” in section 10 must not be over- Crit. 
looked. When the section is read with the incorporated section ` 997, 
392 pf the Code of Civil Procedure the obvious inference is that a, 


the power of delegation was not to be exercised as a matter of Hari Rau 
course or on the mere requisition of a party to the suit. On the Arane ausiie: 
contrary, the language used shows that the section was framed so TÀ 
Know, å. C. J. 

as to disconrage as much as possible local investigation by a com- PASA 
missioner. . 

From 1870 onwards clause (iii) of soida 10 of Act No. VII of 
1870, stood side by side with the amplified section 392 of the 
Code of Civil Procedure, until in 1891 the Legislature on going 
through the Statute Book with the object of removing certain 
Statutes and portions of Statutes which were spent or had become 
unnecessary, expunged clause (ili) of section 10 as no longer 
necessary, (Act XII of 1891, Schedule J). This then is the history 
of sections 9 and 10 of Act No. VII of 1870, and from a study of 
it we can arrive at the following conclusions, viz :— 

(1) Asan ordinary rule when a Court considers it necessary 
to ascertain the market value, &., of any property the law ro- 
quires the Court to hold the investigation in person. 

(2) Only when such investigation cannot be conveniently 
held by the Court in person, is it to issue a commission to a 
proper officer to hold the investigation on its behalf. 

This being so, I find it impossible to confine the operation of 
section 10 of Act No. VII of 1870, only to investigations held 
by a commisgioner. This restricted interpretation is based upon 
the use df the word “such” in the opening words of section 10 
clause (i). 

The object of the law may be Dasi expressed but the 
igtention evidently was to empower Coarts to hold enquiry and 
it was intended that they should do so preferentially themselves. 

To interpret that language, so that if they did hold the enquiry 
themselves nothing would follow, but that if th®y held it by 
deputy, most important results in favour of the plaintiff would 
follow, is contrary to the way in which Revenue Statutes should . „e 
be interpreted ans would lead to an absurdity. 

I prefer the possible and more liberal interpretation that the 
word “such” js meant to refer to any investigation held under 
section P and that it applies to all investigations, both those 
held by a Court per se “and those held per alium under its 
commission, whenever it sees reason to think that the annual 
net profits or the market-value of any such land, etc., as is 
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pode mentioned in section 7, paragraphs 5 and 6, have or has been 
1907. wrongly estimated. 
and In all such cases if the estimation is found insufficient, 


Hart Bau the Court has no option but to require the plaintiff to pay the ad- 
AKBAR HUSAIN. ditional fee payable and to stay the suit until such fee is paid. 

I hold then that sections 9and 10 of Act No. VII of 1870 
govern all cases in which a Court may think it necessary to 
hald an enquiry into the market-value of or the annual net 
x profits arising out of the property, the subject-matter, of the 
claim, and whether that enquiry be.by evidence taken on 
an issue raised by thé defendant or by a local investigation 
held in person or by commission or otherwise. 

But tho next contention is that the Court can under section 
10 stay the suit only for such period, if any, as may remain 
unspent of the period prescribed by the Limitation Act of 
1877 as the period within which the particular suit can he 
brought. 

This contention is not based upon any wordsor expressions 
contained in chapter IIT of Act No. VIL of limitation contained 
in either section 9 or,10. If we read them as they stand and 
without reference to any Act or precedent, the powers given 
in them can be exercised at any time up to tbe passing of the 
decree in a suit. There is also no limitation in section 392 
of Act No. XIV of 1882 which must be read with these sections. 

The contention is based upon the line of reasoning contained 

in the judgment delivered by the learned Chief Justice Sir 
Josx Epes in Balkaran Rat v. Gobind Nath Téwari*) and 
adopted? by the other four learned Judges of this Court who sat 
with him to hear and determine that appeal. Briefly put that se- 
reasoning is that :— 
; (i) The law, section 6 of ck No. VIE of 1870, prohibits & 
3 Court from receiving, filing or using a plaint unless that plaint 
has affixed towit a court-fee of the propey value required by 
Act No. VII of 1870. 

(ii) If the period prescribed by limitation does expire 
before such conrt-fee is affixed, the plaint, yhen the court- 
fee is affixed, after that period has elapsed, is a plaint to 
the hearing of which limitation isa bar, or, to put it in an- 
other form, that there will be in this last mentioned aase “no 5 
valid anit as to the merits of which the Court can give a 
decision,” 


Knox, A. C.J. 


(3) [1889] I. L. R., 11 All, 129. 
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*(iii)° Itis only in those cases where an order cau lawfully 
be made under section 28 of the Court Fees Act thåt the 
pringiple of nune pro tunc can be applied and the plaint treated 
asil it had been properly stamped in the first instance. 

Beyond all doubt any line of reasoning, which found favour 
with the Judges, who decided Balkaran Rai v. Gobind Nath 
Tewari is entitled to great respect and consideration. But it 


must always be remembered in considering Balkaran Rai’s case 
that o 


(1) the conclusion arrived at in Balkaran Rai v. Gobind Nath 


` Tewari is the opposite of that arrived at by the Full Bench 


of this Court in another case, Chedi Lal v. Kivath Chand (*). 
The view that found favour with the Judges in the case first 
named was put forward by the learned Vakil for the appellants 
in the latter case, but the learned Judges held unanimously 
that “if a document which ought to bear a stamp under the 
Court Fees Act has been used in the High Court, and the 


- mistake or inadvertence which permitted its reception in a 


Lower Court without being properly stamped, comes to light 
in the High Court, any Judge of that Court may, under section 
28 of the Court Fees Act, direct that it should be properly 
stamped. 

Further that “when a proper order has been made and curried 
out, the original mistake and inadvertence and all subsequent 
consequences of such’ mistake or inadvertence are cured.” 

ii) In Balkaran Rats case, as the learned Chief Justice 
pointed out at page 147 and again at page 150, “sections 10 
and 11 of the Court Fees Act relate to suit and do not relate 
to appeals.” Balkaran Rats case was the case of a memorandum 
of appeal which had been insufliciently-stamped and the force 
and value of gections 9 and 10 was not in question. 

Apart, however, from these considerations and with the 


utmost respect to th® Judges who decided that Appeal, I find 


myself unable to follow them when they make Act No. VII of 
1870, which isan Act dealing with purely fiscal matters and 
the maifi object and intent of which is to prevent the Govern- 
ment being defrauded of the fees prescribed by it, act and 
react upon the Indian Limitation Act of 1877. The Law 
upon thé subject of stamps-is altogether, says Tauntong, in 
“ Morley v. Hall (*), positibi juris, it involves nothing of principle 

(4) [1889] 1. L. R., 11 All, 628. . 

(5) 2D. 0. W., 494. 
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e e 
SIVAL. or, reason, but depends entirely upon the language of the 
1907. legisfature.” In interpreting Act No. VIL of 1870 the -safest 
~~ canon of construction is perhaps that very lately laid down 
Hart Raw 


by Lord Russell, Chief Justice in Attorney General v. Carlton 

Axsar Husarn. Bank (*) viz, “to give effect to the intention of the legislature 

Know A. 0.5. 2 that intention is to be gathered from the language employed 

saute having regard to the context in connection with which it is 

employed.” To introduce limitations from other Acts when 

no such limitations are oven suggested in the context is ‘im 

so many words to legislate. Looking only at the Act, and 

. the context in which the sections of the Act which we have to 

construe stand, we shall find that section 6 did intend that 

a plaint was not to be received in any Cowrt of Justice unless 

the court-fee prescribed by the Act had been paid upon it. 

The Legislature, however, foresaw that plaints may and will 

be received about which a doubt will arise and regarding 

which enquiry will show that the whole of the court-fee pres- 

cribed has not been paid. They thereupon enacted Sections 

9 and 10 giving a Court power to remedy the defect and to carry 

out the intention and object of the Act that the Revenue shall not 

be defrauded and that the full court-fee shall be paid before the 

hearing is further proceeded with, whatever be the stage at 

which the hearing may have arrived when the mistake is detected. 

l cannot britig myself to believe, as | have to do if [ adopt the 

contention now under consideration, thatthe Legislature ever 

intended that a Court should say to a plaintiff, “ I will not pro- 

ceed further with the case until you pay the requisite court- 

fee,” ahd that, when the fee had been realized, should then 
and there say to the plaintiff, “ Your suit is dismissed, becausam= ' 
the deficient court-fee has not been paid in till after the period 
of limitation had expired.” To any such proceeding on the pđrt 

of a private individual we should attach the stigma*of fraud. 
Besides evan if the Statute of Limitation is to be in any way 
` woven into this Act, and in the absence of clear words for that 
purpose I am not prepared so to hold, what does that Statue 
say ? (This, too, is a Statute which places restraint upon the 
rights of individuals and has to be construed in the light deriv- 
ed from its own text and not by the aid of any light borrowed 
alsunde). It runs as follows :—“ Every suit (section, 4) insti- 
tuted after the period of limitatidn prescribed, therefore, shall 
be dismissed.” Then follows an explanation showing .what is 
meant it by the sword “instituted”. When a plaint is presented 

(6) [1899] L. R., 2Q. D., 164. 
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to the proper officer, (Act No. XV of 1877, section 4, Explana- 
tion), the suit, in which it isthe plaint, is instituted. No words 
are uged to qualify the word “ plaint” and to say that it must 
be a pl4int stamped in accordance with the provisions of Act 
Noi VII of 1870, section 6. ` 

When the plaint, whatever its defects, is presented to the 
proper officer, the suit is then and there instituted and once it 
has been within the time prescribed, the suit escapes from the 
bat of limitation, unless such bar be one in existence prior to 
institution. What right have we to add the words, in Act 
No.. XV of 1877, section 4, “ sufficiently stamped,” to the 
word “ plaint” ? See Musammat Bega Begam v. Syed Yusuf 
Ali. (") 

So again if it had been intended that the question of limita- 
tion should enter into section 10, clause (ii), I should expect to 


' find the words “ subject to the proven of the Law of Limita- 


tion ” inserted into it. 
The metaphor used by the learned Chiet Justice at page 
142 of Balkaran Rai v. Gobind Nath Tewari has been in my 


opinion extended by him too far. He says, “In my opinion an - 


appeal cannot be said to be presented within the meaning of 
section 4 of the Indian Limitation Act, 1877, when the only 
presentation of the appeal is the tendering to the Court ofa 
document, which the Legislature has specifically enacted shall 
not be regarded by a Court as of any validity, and the tender- 
ing to my brother Bropuurst on the 9th November, 1877, of a 
document wlfich the law says shall be regarded as of no validiiy, 
was no more a presentation of an appeal than would the*tender- 


~ing to him of a blank piece of paper have been a presentation 


of an appeal. In one case he could see nothing on the paper, 
iù the other case the law had forbidden him to see anything on it. 
But is itedrrect to say that the law has forbidden him to see 


„anything on it? He must see all or nearly -all that has been 


written.on it before he can judge whether the proper court-[ce 
has been paid. He may receive it, register it and then if a doubt 
arises upon this matter, he will have to examine it very carefully 
and make that very paper the basis of an investigation. 

I, therefore, see no necessity for going outside and beyond the 
plain words centained in sections 9 and 10 or indeed for praying 
in aid section 28 which belongs to the Chapter in the Act which 
deals with the mode of levying fees. The suit has been institu- 
ted within time, the King’s fee for hearing the suit has been 

(T) [1874] N-W. P., 139. 
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Civin. realized and the suit stayed can proceed. Even if the fee is hot 
1907. paid} the suit is dismissed, but the plaint is not taken off the 
ee file. It will remain received and filed until the record or,the 
pee pe portion of the record containing it is destroyed. k 
Axpak Husaty. Section 28 is an universal section and embraces a far Side 


Know, a. C.J, ea than sectious 9 and 10. It applies to all casesin which any 
ne document is through mistake or inadvertence received, filed or 
used in any Court without being properly stamped, and is useful 
in putting still further beyond doubt the validity of a plaint 
stamped either under section 10 or section 28 of the Act. 
. It opens with the very positive words :—‘ No document which 
ought to bear stamp under this Act shall be of any validity, unless 
and until it is properly stamped. ” 
But those words’can only refer to what is to happen after it 
has been discovered that a plaint has been insufliciently stamped. 
No one would contend that after a suit had been fought to the 
end and a decree obtained from the highest tribunal, and the 
decree executed that then if it be discovered that the plaint has 
not been properly stamped, the whole proceedings can be at- 
tacked on the ground that the plaint had no validity, as it can 
be where fraud is discovered. If the mistake is discovered 
before decree, the plaint has no validity unless and until it is 
properly stamped, and the suit cannot proceed one step further. 
But assuming that section 28 is in any way needed to comple- 
ment and complete section 10, it is contended further that section 
28 applies only when the document, i. e., the plain in this case, 
has been received by mistake or inadvertence of the Court. The 
answer to this contention comes out of the same quiver that pro-s- f 
vided the arrow of contention. | find at p. 147 the learned 
Chief Justice saying, “ The application of section 28 would net 
be inconsistent with the provisions of section LO or section 11. 
Cases coming within section 10 or section 11 of the Court Fees Act 
would arise only where through mistake o®inadvertence of the 
Court a plaint which subsequently was discovered to be insufh- 
- + ciently stamped, had been received, filed or used in the Court. 
No such Court would knowingly receive, file or use a plaint which 
was insufficiently stamped, in contravention of the express 
prohibition of section 6 of the Court Fees Act.” q., 
The logical deduction from this is :— 
Therefore every document so receivéd, is received by mistake 
or inadvertence of the Court. The mistake may in its origin 
be the mistake of the plaintiff, by the time the plaint has been 
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regastered, the misfake has become the mistake of the Court. 
Tf the Court or the Munsarim discover the plaintiffs mistake 
before registration of the plaint, the plaint would at once be 


.*rejected under section 54 of the Code of Civil Procedure and 


never registered at all. 

I hold, therefore, that section 28 is subject to na such limita- 
tions as are contended for. When it has been discovered at 
any time that through mistake or inadvertence a plaint has been 
filed on an insufficient court-fee stamp, any Judge who dis- 
covers the mistake can at any time and without any regard to 
limitation have the proper court-fee made up and that when 


it, is so made up, the plaint is valid as if it had been pro- 


perly stamped when presented. 

In this view it is really immaterial to consider whether when 
a mistake is discovered after registration, there has nee any 
mistake on the part of the plaintiff. 


_T was at first impressed by the contention that if there be. 


nothing in the plaint to put the Court or the Munsarim of the 
Court on its or his guard, there can be no mistake or inadver- 
tence so far as the Court or Munsarim is concerned. But what. 
is a.mistake? It is not mere forgetfulness, it is aslip, made, 
not by design but by mischance (Esmer, M. R., in Barrow v. 
Tsaae<*) Russety, C. J., in Stampford v. Beal(*) and “ mistake or 
inadvertence” as interpreted in Doed, Blewitt v..Phillips(?®). 
But I find, on examining most of the cases cited in this be- 
half, that thè mistake held to be that of the plaintiff might 
reasonably beeheld to be the mistake of the Court. Thus (i) 
Muhammad Ahmad v. Muhammad Sulaiman(!!) was a case 


„dn which the plaintiff made an arithmetical mistake in calculat- 


ing the net profits. It appears from the judgment that the 
offeer of the Court, when he checked the plaint could, if he had 
gone over the plaintiffs calculation, have discovered the mistake, 
Tam unable: to hold with the learned Judges who decided that 
case that it was notéthe duty of the Munsarim fo check the 
plaintiffs calculation. Rule:12 of the Rules and Orders of the 
4th of April, 1894, lays down :—“ A Munsarim of a Civil Court 
appointed to receite plaints shall examine each plaint present- 
ed to him, and shall report thereon whether the provisions of 
Acts Nos. VII, of 1870 and XIV of 1882 have been observed, 
and whether the claim is within the jurisdiction of the Court 
and has been presented within the period prescribed for the ins- 

(8) [1891] 1. Q. B., 417. (9) 65LJ., Q. B, 74, 

(10) 1Q. B., 96. (11) [1901] I. L. R., 23 AN., 423. 
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titution of such a suit.” There was certahfly material which, 
ifexamined, would have put him on his guard. It is not the 


intention of the Law or of the rules of the Court that a Mun- a 
sarim’s enquiry should be a piece of perfunctory routine. ee 


It seems to me that if ever a plaint was received by the mis- 
take and inadvertence of the Court, the plaint in this case was 
so received and that section 28 of the Court Fees Act did apply, 
even if its application hangs upon a mistake by the Court. 

(ii). In Chattarpal v. Jagram,(**) the learned judges followed, 
and apparently unwillingly, the ruling just cited. ° 

(iii). [n Ram Tahal Singh v. Dubri Rail’) the mistake was not 
discovered till the case had goné into appeal, and the mistake, 
however, it arose, was, it seems to me, the mistake of the Court. 
The Munsarim of Azamgarh must know that a large number of 
villages in that Judgeship are permanently settled and should have 
been on’ his guard. One question to the plaintiffs would have 
discovered the defect. 


üv.) Thecase of Dilawar Hussain v. Bhagwat Das('*), is the 
case of a memorandum of appeal insufficiently stamped and is, 
therefore, distinct from the present case. 

The cases of Babu Lal v. Asi Kunwwai(1*), Chunni Lal v. 
Ajudhia Pershad(}*), Ghasi Ram v. Har Gobind and others({*"), 
Hasibul Nissa v. Ghafur Ullah Khan('®), and this last is the 
judgment of a Full Bench of the Court, which were relied upon 
by the learned Counsel for the respondents, follow the principles 
laid down in this judgment and have been in my opinion rightly 
decided. ° 

The* learned Vakil for the appellants, Munshi Gokul Prasad, 


to whom we are indebted for a very careful and very exhaustiva- 


argument in the case, drew our attention to the Full Bench 
Ruling of this Court in Jainti Parshad v. Bachu Singh('). 
But in that case the Court had to deal with a plainf in which the 
mistake was djscovered, before the plaint was registered. That 
is a case quite distinct from the one before us and dealt with by 
section 54 of the Civil Procedure Code. It. was dealt with 
under thatsection and all that we are concerned within it is 
that sections 9 and 10 of the Court Fees Act, 1870, were ‘held not 
to apply. If that was a correct decision it manifestly has nothing 


(12) [1905] I. L. R., 27 AU, 411. 43) [1908] 1. LSR., 2 All, 310. 
(14) [1907] 4 A. L. J. R., 130. 5) [1904] L L. R., 27 Al, 197. 
-(16) [1897] I. L. R., 19 AN., 240. (17) [1907] 27 A. W.N. 18. 


(18) [1907] I. È. R., 29 AN., 382. (19) [1893] T. L. R., 15 AN, 65. 
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if common with the present case in which T hold sections 9 and sie 
‘1907. 


10 of the Court Fees Act were rightly applied. i 
I,therefore, hold that when a plaint has been registered and a ce Ran 
Court, having reason subsequently to think that the market- v. 
value ot net annual profits of the subject matter of the claim has AKsar Husain. 
been wrongly estimated, holds an enquiry either per se or Knor, A. C. 
through a commissioner appointed for the purpose and finds mia 
that a sufficient court-fee has not been paid, it is bound to stay 
the suit and to fix a time within which the additional fee can be 
paid, without any regard to the fact whether that -be a time 
within or beyond the period of limitation prescribed for the 
suit. Tf the fee is paid within the time so fixed, the plaint is as 
valid as if it had been properly stamped in the first instance on 
the day when the suit was instituted. The lower appellate Court 
in the present case should have arrived at and recorded a definite 
finding on the first issue raised in the appeal before it, viz., 
whether or not the subject-matter of the suit had been rightly 
valued and the proper court-fee affixed. [fit finds that the 
‘proper court-fee was affixed, it will remand the suit under section 
562 of the Code of Civil Procedure for decision on the merits. 
If it finds that the court-fee has been undervalued it will state 
what it finds tobe the proper market-value and the proper 
amount of the net profits and will remand the case to the first 
Court with a view to its taking action as prescribed in section 
10, clause (11) of the Court Fees Act 
The appeal isso far decreed that the order of the ‘lower 
appellate Court is set aside upon the preliminary point gnd the 
appeal is remanded to that Court with directions to re-admit the 
“Appeal upon its file of pending appeals and to determine it upon 
itg merits in accordance with what has been set out above. 
Each side will bear its own costs in this Court. 
Bavenrui, J.—This appeal arises in a suit for pre-emption Banerji, J. 
which: was dismisse@ by the Court of first instanée. The lower => 
appellate Court has set aside that decree of that Court and has 
remanded the case. From this order of remand the present - 
appeal has been ledged. 
The property claimed is a third share of certain muafi and 
zaroindari and was valued for purposes of court-fees under gec- 
tion 7, clause (v) sub-clause {c) of the Court Fees Act on fifteen 
, times the net profits which the plaintiff stated to be Rs, 45. 
` The officer of the Court reported that the plaint was sufficiently 
stamped and it was admitted and entered in the register 
87 i 
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Cvirn. of Qivil suits. The defendant in his written statement took 
1907. the plea among others that the plaint was not sufficiently 
aed stamped. Thereupon the Court framed the issue :—“ Ts ,the 


on court-fee paid insufficient?” [t took evidence and came to the 
Axsar Husarn. conclusion that the profits of the property had been under- 
Banari estimated by the plaintif, and that the court-fee paid. was in- ` 
anerji, J. : ; x 
eons sufficient. It did not declare the amount of the deficiency and 
it ‘did not require the plaintiff to make it good but dismissed 
the suit on the ground that on the date on which it fougd the 
amount of court-fee to be insufficient, period of limitation for the 
institution of a suit for pre-emption had expired. ' The correct- 
ness of the finding of the Court of first instance was impugned 
in the appeal preferred by the plaintiff to the lower appellate 
Court hut that Court came to no conclusion on the point, and, 
relying on the ruling of this Court in Babulal v. Asi Kunwar(*°) 
remanded the case to the Court of first instance. The learned 
Vakil for the appellant has addressed to us a very able argu- 
ment and has laid before us all the rulings of this Court on the 
point. He contends that sections 9, 10 and 28 of the Court 
Fees Act should be read together, that section 9 only applies to 
cases in which the Court takes action of its own motion, that 
section 10 applies to those cases only in which a commission has 
been issued by the Court under section 9, and that under section 
28 additonal court-fees can only be received in cases in which a 
document insufficiently stamped has been received through the 
mistake or inadvertence of the Court or its officer. He relies on 
the judgment of the Full Bench in the case of Balkaran Rai 
v. Gobind Nath Tiwari(*1). In that case the learned Chief Jus- 
tice, Sir Jonn Enar, whose judgment was concurred in Dye 
the other learned Judges, held that “the mistake or inacvert- 
ence in section 28 must mean mistake or inadvertence on the part 
of the Court or its officer, and not mistake or inadveftence on the 
part of an appellant or his advisers.” In so holding the learned 
Chief Justice read into the section words which found no place in 
it. On the strength of this ruling it has been held in several 
cases that a distiction must be made between the “mistake or 
- inadvertence ” of the Court or its officers and that ofa patty. As 
to what constitutes a mistake or inadvertence on the part of the 
Coutrt or its officers, the rulings are not very consistent. . It was 
held, for example in Muhammad Alimag v. Muhammad Sivaj-ud- 
din(??) that the omission of the Munsarim to detect an arithme- 


(20) [1904] IL. R. 27 AlL, 197. (21) [1889] I. L. R. 12 AH., 129. 
(22) [1901] L L. R., 23 AlL, 423. 
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tical 6ffor in the plaint was not a mistake or inadvertence on the 
part of that officer; a view which in my opinion it is impossible to 
agree with. In all these cases a very important part of the judg- 
ment in the case of Balkaran Rai does not appear to have been 
duly considered. In deciding the question whether section 28 was 
‘ inconsistent with the provisions of section 9 or section 10 of the 
Court Fees Act the following observations were made by the 
learned Chief Justice at p. 147: “The application of section 
28 would not be.inconsistent with the provisions of section 10 or 
section 11 (he evidently meant section 9 or section 10). Cases 
coming under section 10 or 11 of the Court Fees Act would arise 
. only where through mistake or inadvertence of the Court a plaint 
which subsequently was discovered to be insuficiently stamped 
had been received, filed or used in the Court. No such Court 
would knowingly receive, file or use a plaint which was insuffi- 
ciently stamped, in contravention of the express prohibition 
of section 6 of the Court Fees Act.” It is clear from the above 


remarks that the learned Judges held in that case that when alter. 


a plaint has been received and admitted, it is discovered to have 
been insufficiently stamped, the plaint must be deemed to have 
been received, filed or used through the mistake or inadvertence of 
the Court, and section 28 would apply. This is further mainfest 
from the following passage in the judgment of the Full Bench 
in the latter case of Jainti Prasad v. Bachu Singh{**). “No 
doubt cases do occur in which after the plaint has been admit- 
ted and has been brought upon the file which we understand to 
mean registered, it is discovered that the stamp .is not sufficient 
aud that the plaint has been received, and filed «through 

wjnadvertence’ or mistake on insufficiently stamped paper. In 
the latter case upon’ the plaint being properly stamped in 
&cordance with an order of the Court under section 28 of the 
Court Fees*Act, the plaint would be as valid as if it had been 
properly stamped in the first instance, and consequently would 

` yemain with its original date on the file of the Court.” Accord- 
ing to these rulings, therefore, section 28 will apply to cases in 
which a plaint has béen admitted and is subsequently found to 
have Been insufficiently stamped. 

The same result arises from a consideration of ‘sections 9 and 10. 
Under the foymer section the Court is empowered to make an in- 
vestigation “ if it sees reasow to think that the annual net profits 
or the market-value ... Rave or bas been Wwrongl y estimated.” 


Aud section 10 directs that if the Court finds that the net profits 
(23) [1803] L L. R., 15 All, 65, at p, 73. 
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ivin. or the market-value have or has been wrongly estimated "and the 
1907. estintation has been insufficient, it shall require the plaintiff to 

ears pay additional fees withina time to be fixed, staying the, suit 
ni Raw 


> until the additional fee is paid ; and it is only when the plaintiff 
Axpar Husa. fails to pay the additional fee that the suit should be dismissed. 
Banerji 7 lt necessarily follows that when the additional fee has been paid 
ee the Court will proceed with the suit as if the plaint had been 
validly stamped when presented. ‘There is nothing in section 9 

to indicate that the action which the Court may take gander it 
must be taken of its own motion and not upon objection raised 

by the defendant and that the Court cannot take proceedings 
under it at any stage of the suit. The language of the section 

is wide enough to enable a Court to hold an investigation 
whenever it has reasons to think that an error has been commit- 

ted in the valuation of the suit for purposes of court-fees. The 
whole scope’ of the Court Fees Act shows that itis the duty of 

the Court to ensure payment of tho stamp revenue, and for this 
purpose the Court may make an investigation either of its own 
motion or on being moved by a party to the suit. And it seems 

to me that it was intended by the legislature that when the 
proper amount of the revenue has been realised in accordance 
with the provisions of the Act, the document which had 
been insufficiently stamped becomes perfectly valid. I am un- 

able tu agree with Mr. Gokul Prasad’s contention that the Court 
itself cannot hold an investigation under section 9, but must issue 

2 commission, and that it is only when a commission has been 
issued that section 10 applies. The provisions of the Code of 
Civil Procedure were nade applicable to such an investigation 

by clause (iii) of that section which has since been repealed by 

the general Repealing Act of 1891, as section 392 of the present 
Code of Civil Procedure (Act ALV of 1882) distinctly provides for 

the issue of a commission for the purpose of asvertaining the 
annual net profits of the property in dispute. Under section 392 

a commission to make a local investigation May be issued if the 
investigation “cannot be conveniently conducted by the Judge 

p in person.” Further, as the learned Chief Justice has pointed 
out, the power of delegation of authority uécessarily* implies 
existence in the Court of the authority which it delegates. It is 
clear, therefore, that an investigation may be madey under section 

Y of the Court Fees Act by the Court itself, and I sef no valid 
reasons for holding that section 10 dées not apply when such an 
investigation kas been made. In my opinion section 10 is appli- 
cable to a case like the present, and I agree with the ruling in Babu 


vovi p > BIGH COURT. 

Lal y. Ai Kunwar (**). In Jainti Prasad v. Bachu Singh, (*°) 
the error was detected at the time of the presentation of the 
plaint and before its admission. That case is, therefore, distin- 
guishħalle, and it is unnecessary for me to say whether or not I 
agree with the ruling in that case. In my judgment whether we 
apply section 28 or section 10, when after the admission ofa 
plaint a deficiency in court-fees is discovered and the amount of 
the deficiency is made good in compliance’ with an order of the 
Court, {he plaint becomes as valid as if it had been. properly 
stamped when first presented. In this view it is unnecessary 
to discuss the various rulings cited at the hearing. In the pre- 
sent case the Court of first instance should, in my opinion, have 
allowed the plaintiff to supply the deficiency in fees, if there was 
any, and no question of limitation arose. I agree in the order 
proposed, ‘ 

Borxitr, J.—I concur in the order proposed’ by the learned 
officiating Chief Justice and in the reasons by which it is sup- 
ported. 

Ricwarps, J.—The facts and circumstances, connected with. 
this appeal, have been fully stated by- the learned Acting Chief 
Justice in the able and exhaustive judgment, he has just deli- 
-vered ; and it is quite unnecessary for me to refer to them. It 
seems to me that the whole difficulty in the case has arisen from 
the application by this Court of the ruling in the case of 
Balkaran ‘Rat v. Gobind Nath Tewari to plaints. There a 
memorandum of appeal was presented to the High Court insufh- 
ciently stamped, and a Full Bench held that, because limitation 
had expired before the deficiency was made good, the Caut had 
ag power to give time to the appellant to make good the defi- 
ciency notwithstanding the provisions of the Court Fees Act, 
1870. As pointed out by the Acting Chief Justice the decision 
in Balkaran® Rai v. Gobind Nath Tewari was contrary to the 
view of another Full Bench of this Court in, Chedi Lal v. 
Kirath Chand’). ° ; 

In Balkaran Rat v. Gobind Nath Tewari the Court had 
before it an insufficiently stamped memoranduwin of appeal and it 
decided*that becuse the insufficiency of the stamp was not due 
to the mistake or inadvertence of the Court, there was no power 
under sectione28 of the Court Fees Act to allow the deficiency to 
‘be made* good. In the course of his judgment the learned Chief 
Justice points out that sections 9 and 10 of the Court Fees Act, 


(24) [1904] I. L. R. 27 All., 197. (25) [1893] I. Le R., 15 All., 65. 
(26) [1889] 1. L. R., 11 All, 628. 
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Rte Pee 
Civi. 1870; relate to suits aud nob to appeals,’ aud?froni, thf*rematks 
1907: of tlre Chief Justice at page 147 of the Report, itswould, appear 
Seed to have been his view that whenover an insulliciently. stamped , 


He plaint is admitted, the plaint must be deemed to have been 


- Axvar Husain. admitted through the mistake or inadvertence of the Court or 
Renard ‘office. The manifest hardship of the decision in Balkaran Rai 
richards, d. . 7 X . . 

aes v. Gobind Nath Tiwari led to the introduction of a new 

section (582A) into the Code of Civil Procedure, and it is now 
expressly provided by that section that if a memorandum of 
appeal has been presented within the proper period of limitation, 
‘but is written on paper insufficiently stamped and the insulti- 
ciency of the stamp was caused by a mistake on the part of the 
appellant as to the amount of the requisite stamp, the memoran- 
dum of appeal shall have the same effect and be as valid as if it 
had been properly stamped. 

There can be no doubt thatthe introduction of section 582A 
was due to the decision in Balkaran Rai v. Gobind Nath 
Tewari. It was apparently unnecessary to make a similar 
amondment of the law in respect of insufficiently stamped plaints,” 
because the judgment of the Court was expressly confined to 
memoranda of appeal. Strange to say, notwithstanding that the 
Legislature had stepped in to remove the hardship of the- 
decision in Balkaran Rai, this Court has in a number of cases ` 
extended the doctrine of the decision to cases of insulliciently 
stamped plaint and seems to have altogether overlooked the fact 
‘that the learned Chief Justice had expressly confined his judg- - 
ment to memoranda of appeal. The result has b@en a most un- 
satisfattory state of affairs, which calls loudly for reconsideration. 
There were, of course, the cases where plaintiffs wilfully undgs- 
valued their claim, but the legislature has made many provisions 
for the protection of the Revenue. On the other hand a misi%ike | 
in the court-fee is often (as in the present case) a ptrlectly honest ~ 

‘and excusable mistake. The question as to what is the proper 

stamp is frequently a very difficult one. Sometimes the question 
depends upon information which .the plaintiff does not possess- 7 
and cannot reasonably be expected to possess when he-institutes ~ - 
his suit. Very often’a difficult question of latr is involted, cap- 
able of lengthy arguments on both sides. According to some of 
the recent rulings of this Court if a plaintiff makes a mistake as 
to the stamp, no matter how honest or, how excusable the mistake 
may be, hissuit must be dismissed unless he can ‘show that the 
the Court or office also made a mistake. On the other hand, 
the mistake of the plaintiff, no matter how grossly careless, 
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igtake ales et and their advisers can never 

. be certain how the Court will decide this question of mistake 
of ilte. ‘office. It, is a mixed question of law and fact and every 
Court, more or less, takes its own view of the matter. 

A number of cases were cited during the argument as to 
what was a mistake of the Court and what was exclusively a 
mistake of the party. I am inclined to think that this present 
“Bench would not have been unanimous in any one of them. “I 
find it Mnpossible to reconcile many of these cases: for example, 
compare the case of Chatarpal v. Jagram (*") with the case of 
Hasibul Nissa(*"). Second appeal No. 923 of 1906 decided on 16th 
July last which was cited by Mr. Gokul Prasad. In that case the 
plaintif omitted to count for the purpose of the stamp on his 
plaint a quarter of a pie supposed to be payable to Government 

for revenue. His suit was dismissed on the ground that he had 
made a mistake. More than one of the judges of this Bench, 
from their remarks during the argument, would seem to think 


' that the plaintiff in that case made no mistake in omitting ` 


_ from his calculation the quarter pie, that the Munsarim made 
no mistake in admitting the plaint and that the fee paid was 
., the correct fee. Second appeal No. 923 of 1906 is not before 
“us, and I do not now refer it for the purpose of saying whether 
the fee paid was or was not correct. I refer to the case to 
illustrate how inconvenient and unsatisfactory it would be if 
‘the dismissal of a suit (where the plaint has been admitted) 
were to depend upon the view the Court took as to whether or 
. not ‘the alleged deficiency was due to the mistake or inadver- 
‘tence of ‘the plaintiff exclusively, to the mistake or *inadver- 
` ence of the Court or office, or to the mistake or inadvertence 
„a£. both. The unsatisfactory state of the authorities on this 
. question hag led to an immense amount of unnecessary litiga- 
tion, which, we hope, will end with our decision in this case. 
I entirely agree wish the learned Acting Chief Jøstice in holding 
_ that in all cases in which after the plaint has been presented 
and admitted “within limitation and the Court afterwards finds 


that tke annualenet profits or the market-value of the property - 


mentioned in-section 9 of the Court Fees Act, 1870, bave been 
wrongly estimated, the Court is bound to fix a date within which 
the pleintiff is to make good the deficiency, and if the defictency 


is made good within that time, the suit cannot be dismissed on 


(27) [1904] L L. R., 27 All, 411. 
(28) [1907] 4 A. L. J. R., 363. ° 
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yvi- 
the ground that the deficiency was not mad good Y 
time prescribed for instituting the- suit. I concur i 
posed order. 

Dinioy, J.— I have had the advantage of perusing the aite 
and learned judgment of the Acting Chief Justice and I agree 
with him in the conclusions at which he has arrived, and have 
nothing to add to the reasons which he has given for arriving 
at those ċonclusions. 

* By TuE Court.— The order of the Court is that, the order of the 
lower appellate Court having been set aside upon the preliminary 
point, the appeal is remanded to that Court with directions to re- 
admit it upon its file of pending appeals and to determine it in 
accordance with what has been set out in the judgments of this 
Court. Each side will bear its own costs in this court. i 


B. N. G. i Appeal allowed—Cause remanded. 





AWADH BIHARI LAL 
versus 
ISHRI PRASAD.” 


U. P. Land Revenue Act (111 of 1901, Local), section 233 (k)—partition— 
Suit brought in Civil Court before completion of partition proceedings — 
jurisdiction. 

The prohibition to maintain a Civil suit dering the pendency of 
partition proceedings, contained in section 233 (k) of the U. P. Land 
Revenue Act, applies to cases where the plaintiff had an opportunity of 
having his objections considered under section 111 and did not avail 
himself of it, but where the plaintiff has had no opportunity of being 
heard, the suit is not barred. In a partition proceeding a minor was 
represented by his brother as guardian. The brother had sold away the 
share of the minor and therefore his interest was apparently adverse to 
that of the minor. The mother of the minor as his guardian brought 
suit for declaration of his rightia respect of the property subject of 
partition proceedings. She had also acted as his guardian before the 
institution of the partition proceedings. Held that the sui? was not barred 
by reason of section 233 (k) of U. P. Land Revenue Act. Khasay v. 
Jugla, I. L. R., 28 All, 432. Muhammad Jangv. Sada Nand Pande, 
I. L. R., 28 AIL, 394, referred to. 


SECOND APPEAL against the decree of William *Tudball, Esq., 
District Judge of Gorakhpur, confirming a degree of Babu Lal 
Gopal Mukerji, Munsif. 

Suit for a declaration of right. 

Cdurts below dismissed the suit. . 3 

Plaintif appealed. E 


The facts appgar from the judgment. 
- a8. A. No. 1221 of 1905. 
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Hari ) Sahai, “tor the appellant: : 
aran (with him Jang Bahadur Lal), for the respondent. 
~ The following judgment was delivered by 
BåxERJI, J.—The suit out of which this appeal has arisen was 
brought under the following circumstances :—The plaintiff, who 
is a minor, has a brother, named Raja Ram. On the 24th of 
December, 1897, Raja Ram executed a sale-deed in favour of 
Ishri Prasad, respondent, in. respect of 8 bighas, 7 biswas and 
12 dhurs*of sir land. On Ishri Prasad applying for mutation of 
names, the plaintiff, Awadh Bihari Lal, under the guardianship 
of his mother, objected to the entry of Ishri Prasad’s name in 
the revenue papers in respect of what he alleged to be his share 
of the land sold. This objection was disallowed on the 9th of 
March, 1904, on the ground that Ishri Prasad had taken posses- 
sion under the sale and was in possession, and the plaintiff was 
referred to the Civil Court. Thereupon, on the 23rd of March, 
“1905, the plaintif brought the present suit in the Civil Court 
for possession of a one-half share of 8 bighas, 7 biswas and’ 12 
dhurs of the land on the ground that his brother, Raja Ram, had 
no right to sell his, z.e., the plaintiffs share of the land, and that 
the sale had not been made for the benefit of the plaintiff, minor. 
I may observe that both in the suit brought by the plaintiff and 
in the application opposing mutation of names he was represented 
by his mother as guardian. It appears that since the passing 
of the order in the mutation proceedings, Ishri Prasad, who was 
also a co-sharey in the village and the owner of a two-thirds 
share, applied to the Revenue Court on the 23rd December, 
1904, praying for the partition of his share and also praying 
thithe 8 bighas, 7 biswas, 12 dhurs of land, purchased by him 
froņ Raja Ram, should be added to his share. In the appli- 
cation for partition the name of the minor plaintiff, Awadh Bihari 
Lal, was mentioned as one of the opposite parties, but under the 
guardianship of Raj® Ram and not of his mother. The usual 
proclamation was issued under section 110 of the Land Revenue 
Act, No. III of 1901, and on the 6th of February, 1905, Raja 
Ram, on his own behalf and as guardian of the plaintiff, Awadh 
Bihari Lal, filed an application in the Revenue Court, in which 
he stated that he had no objection to the partition as prayed for 
by Ishri Brasad. In consequence of the institution of the 
partition proceedings the Gourt of first instance held that the 
€ suit was barred by the provisions of section ‘233, -clause (k), 
the Land Revenue Act, and dismissed the suit. This decision 
2 89 e 
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has been affirmed by the lower appellate Court. Tt is gontended 
in this appeal that the suit is maintainable and the section 
referred to does not bar it. I think the contention is well-found- 
ed. Tt was held in Khasay v. Jugla(’), that the prohibition 
contained in section 233, clause (k), applies only to suits in 
respect of partition in which the plaintiff has had an opportunity 
of having his objections considered under section 111 and has 


‘not availed himself of it. In the present case the plaintiff had 


no opportunity of being heard in the partition proceedings. He 
was not properly represented as a party to those proceedings, 
as he was represented by his brother, whose interest was appa- 
rently adverse to his. As I have stated above, the act of his 
biother had been repudiated on behalf of the plaintiff by his 
mother in the mutation proceedings, to which Ishri Prasad was, 
a party, and in those proceedings the’ petition of objection was 
filed by the mother of the minor plaintiff as his guardian. In 
spite of a knowledge of this fact, Ishri Pragad in his application 
for partition described Raja Ram as the guardian of the minor. 
A copy of the proclamation issued under section 110 was served 
on Raja Ram, and the fact that Raja Ram, who had sold the 
minor’s share, came forward and stated in the Revenue Court 
both on his own behalf and on behalf of the minor that he had 
no objection to the partition prayed for by Ishri Prasad, is a 
significant circumstance. It is manifest that notice of the parti- 
tion proceedings was not served on the minor as represented by 
a proper guardian, and therefore he had no opportunity of 
appearing in the Revenue Court in the partition proceedings, of 
raising objections and having them determined. Under these 
circumstances the present suit, which was instituted duringsthe ~ 
pendency of the partition proceedings and not before their 
completion, was maintainable. I may also refer to the cage of 
Muhammad Jan v. Sadanand Pande("), in which ‘suit brought 


_ during the pendency of partition proceedings was held to be 


maintainable. I accordingly allow the appeal and set aside the 
decrees of the Courts below. As those Courts have proceeded 
on a preliminary ground, in regard to which their decision is 
erroneous, I remand the case to the Court of first instahce under 
the provisions of section 562 of the Code of Civil Procedure for 
frial onthe merits. The appellant will have the egsts of this 
appeal : other costs i abide thé eyent. i 
Appeal allowed—Cause remanded, 
z (1) [1906] I L. R., 28 AlL, 432. 
(2) [1906] L L. R., 28 AIL, 394. 
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o. MUNNA LAL 
; versus 
Ë! NARAIN PRASAD AND anormer.* 
Pre-emption—Wajib-ul-urz—owner of resumed muaf holding—whether 
a co-sharer. . 
Where the wajtb-ul-ars of a village provided that “ minjumla malikan- 
ke agar koi hissadar apni hagqiat bat karne chahe to awwal hissudaran 
sharik, &c., &e.”, and was to be applicable to zamindars only, held that 
the owner of resumed muafi land in the village was not a co-sharer within 
its meaning. . 

SECOND APPEAL from the decree of F. E. Taylor, Esq., District 
„Judge of Agra, confirming the decree of M. Mahraj Singh 
Mathur, Munsif of Mathra. 

The facts of the case are as follows :—Khusbali Ram sold a 
grove and a well to Munna Lal and others. The plaintiffs, who 
were co-owners in the same, brought this suit for pre-emption. 
The defence was that no suit for pre-emption lay inasmuch as the 
clause in the wajib-ul-arz applied to khalsa but not to resumed 
muafis, groves and wells. Both the Courts below decreed the 
claim and interpreted the wajib-ul-arz as conferring the right 
of pre-emption on the muafi holders. 

The defendant appealed. 

Mohan Lal Sandal, for the appellants, relied on 
Narain Das v. Ram Saran Das, [1898] I. L. R., 20 All, 419. 
Raghu Nath v. Kanhya Lal, [1902] 22 A. W. N., 68. « 
Jodha Singh v. Bhola Nath, [1904] 24 A. W. N., 118. 
Muhammad Ali v. Than Singh, [1906] I. L. R., 28 All, 246. 

fie submitted that the clause of the wajib-ul-arz relating 
to pre-emptioñ occurred under the chapter as headed “condition 
which relate to the zemindars only” and byeno means it 
followed that the words “hissedar” and “haggiat” used in 
the clause meant muafi owners and muafi plots. 

Kedar Nath (with him Gulzari Lal), for the respondents, re- 


lied on. 
Kalian Mul v. Madan Mohan, [1895] I. L. R., 17 All, 447. 


and submjtted that the cases relied on by the appellants wére 

distinguishable as the langgiage of the wajib-ul-arz was different 

in each case. He further submitted that the muafi holders 
R. A. 213 and 214 of 1906. 
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were also zemindars under the wajtb-ul-arein ques ion and 
were,so classed and mentioned in the clauses. 

Mohan Lal Sandal, heard in reply. 

The following judgment was delivered by 

‘GRIFFIN, J.--A sale of a one-third share in a resumed muafi 
holding to the vendee defendant, who happens to be a holder 
of muafi land in a different sub-division of the mahal, gave rise 
to the present suit by the plaintiff, who, as a co-owner with the 
vendor of the land in suit, claimed to have a preferential right 
to purchase the share in the holding under the provisions of the 
wajib-ul-arz relating to pre-emption. 

These provisions were as follows : —‘‘ Minjumla maltkan-ke agar 
koi hissadar apni haqqiat bai karne chahe to awwal dusre hissadar 
sharik haqiat ke hath bai karega.” The plaintiff had no zamindari 
share in the village. His contention was that as an owner of a 
resumed muafi holding he was a hissadar within the meaning 
of that expression in-the wajib-ul-arz and as such entitled to 
pre-empt. 

This contention found favour with both the Courts below. 

On second appeal it is contended that the Courts below have 
misinterpreted the provisions of the wajib-ul-arz relating to 
pre-emption ; that an owner of a resumed muafi holding is not 
a co-sharer, and the plaintiff, therefore, has no preferential right 
over the vendee. 

I am referred to the rulings in Narain Das v. Ram Saran 
Das (`); Raghunath Prasad v. Kanhaya Lall); Jodha Singh 
v. Bhola Nath (°), and Muhammad Ali v. Hukum K&nwar('). 

In Nurain Das v. Ram Saran Das(*) it was held that the co- 
sharers ina mahal and the owners of separate plots of mugf 


e 


. land included in the area of the mahal have as a rule no connec- 


tion with one another, and it by no means follows that the 
custom adopted by or existing among the members f the khalisa 
co-parcenary body would be applicable to the owners of the 
muafi plots. Strict evidence is always neessary to prove that 
the same custom is applicable to each. ` 
In Raghunath Prasad v. Kanhaya Lal(") the jeans deh 
alone had the right of pre-emption, and it was held tlfat upon 
a proper construction of the wajib-ul-arz the words hissadaran 
deh did not include muafidars. ` 
(1) [1898] I. L. R., 20 All, 419. 
(2) [1902] 22 W. N., B8 
=. (3) [1904] 24 W. N., 118. 
(4) [1908] I. L. R., 28 AN, 246. 
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In Jodha Singhev. Bhola Nath(*), the vendor held an isolated 

. plot which was assessed to revenue. The vendor was pot a 
member¥of the co-parcenary body. The wajib-ul-arz provided 
for pre-emption in the case of a co-sharer in the village trans- 
ferring his share. Jt was held that, as the vendor was not 
a co-sharer, no right of pre-emption arose upon a transfer by 
her of her interest in property which was not a share in the 
village. i 

In Muhammad Ali v. Hukum Kunwar(*), it was held that tlie 
purchaser of a plot of grove land who had not thereby incurred 
any responsibility for Government revenue was not a co-sharer 
and could not claim pre-emption under a wajib-ul-are which 
confers such rights upon co-sharers. In the plaint in the present 
suit the land in suit is referred to as a grove, but in the judg- 
ment of the Court below it is described as a resumed muafi 
holding. Assuming that the land in suit is assessed to revenue, 
it does not necessarily follow, under the ruling last quoted that 
under the wajib-ul-arz its owner has a right of pre-emption. 

In each of the cases referred to above, it will be seen that 
there is something which distinguishes it from the present case. 
A reference to these rulings is useful as showing the construction 

` which has been placed upon pre-emption clause in somewhat 
similar cases. 

In each cage, however, the wajib-ul-arz must be construed by 
itself. In the present case the clause relating to pre-emption 
which has been given, above is No. 7 of Chapter I of the wajib- 
ul-arz with the heading “Conditions which apply to zamindars 
only.” In para. 8 of the same Chapter it is provided. that a 
hissadar cannot mortgage specific plots of land, though he may 
nfertgage his share, the reason being that the land of the village 
isgnot divided. It is further provided that muafidars, or owners 
of resumed quafi land, may mortgage their holdings. This 
paragraph seems to draw distinction between the hissadar and 
the owners of mugfi or resumed muafi land. The hissadar 
referred to in para. 8 is a member of the co-parcenary body, 
and, applying this restricted significance to the word hissadar 
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used in,the clause relating to pre-emption, it would appear that , 


the plaintiff as the owner of a resumed muafi holding is not a 
hissadar withip the meaning of that clause. 

I wouid therefore allow this appeal,. and setting aside “the 
decrees of the Courts below, dismiss plaintiff's suit. Plaintiff 
to pay defendant-appellants’ costs in all Courts. „æ 

M. L, 8. Appeal allowed. 
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NIADAR MAL A 
versus 


RAUNAK HUSAIN.® 


Res judicata—Civil Procedure Code (Act XIV of 1882), section 108— 
application under—dismissed— Suit for setting aside the ex parte decree 
on same grounds —barred. 


The decision of a Court 1efosing to set aside an ex REN decree pre- 
cludes the plaintiff from maintaining a suit to set aside that decree upon 
the same grounds. Puranchand v. Sheodat Rai, 1. L. R., 29 All, 212, 
applied. Khagendra Nath v. Pran Nath, I. L. R., 29 Cal., 395, referred 
to. 
First APPEAL against the decree of Pandit Guraj Kishore 
Datt, Subordinate Judge of Moradabad. 
Suit for setting aside an ex parte decree. 
The material facts appear from the judgment. 
The Court below decreed the suit. 
Defendant appealed. 
Sundar Lal, for the appellant. 
Motilal Nehru (with him Ghulam Mujtaba), for the respondent. 
The judgment of the Court was delivered by ` 
Banerst J.—The suit out of which this appeal has arisen 
was brought by the respondent, Raunak Husain, for a declara- 
tion that a decree, dated 29th June, 1903, was null and void. 
It appears that Abbas Ali and his cousin, Ahmad Husaist, owned 
certain ‘property. On the 9th of July, 1881, both of them 
executed a mortgage in favour of ditta Mal in respect of a4 
biswa share in the village of Sadar-ud-dinnagar, each hypothecat- 
ing his 2 biswa share. On the 23rd of February, 1900, Jitta Mal 
obtained a decree on the strength of that mortage against 
Abbas Ali and ġhe legal representatives of Ahmad Husain, one 
of whom is the plaintiff Raunak Husain, who in that suit was 
sued as a minor. On the 2nd of August, 1889, Abbas Ali alone 
executed a mortgage of his 2 biswa share of Sadar-nd-dinnagar 


- and other property in favour of Jitta Mal. This mortgake and 


the decree of Jitta Mal obtained upon the prior mortgage of 

1884 were assigned by him to Bhaironji Lal. Oh the, 17th of 

November, 1898, Abbas Ali alone éxequted in favour of Ghasi 

Ram a third mortgage of his 2 biswa share in Sadar-ud-dinnagar 
a °F, A. No. 73 of 1905. 


` 
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and some other property. On the 16th of January, 1903, Ghasi 
Ram bypught a suit on the basis of this mortgage against Abbas 
Ali. AS Ghasi Ram claimed redemption of the prior mortgages 
of 1881 and 1889, he impleaded as defendants Bhaironji Lal, the 
assignee from Jitta Mal, as also the heirs of Ahmad Husain, 
among whom was the present plaintiff, Raunak Husain, who was 
sued as a major. He put in no appearance, and a decree was 
passed on the 26th of June, 1903, against all the defendants pro- 
viding for redemption of the prior mortgages held by Bhaironji 
Lal. Ghasi Ram has redeemed those mortgages and has assigned 
the decree to the appellant, Niadar Mal. The decree against 
Raunak Husain and some of the other defendants was ex parte, 
On behalf of Raunak Husain an application was made under 
section 108 of the Code of Civil Procedure to have the ex parte 
decree set aside on the allegation that he was a minor at the 
time of the suit. That application was dismissed by the Court 
of first instance after recording evidence and on the finding that 
Raunak Husain was of age on the date of the institution of the 
suit. Against this order an appeal was preferred to the learned 
District Judge. He found that there was “ample evidence on 
the record to show that he (Raunak Husain) was of age. on the 
date of the suit, and that there was no reason for not believing 
the evidence.” He accordingly on the 6th of July, 1904, dis- 
missed the appeal. On the 2nd August, 1904, the present suit 
was instituted. The plaint no doubt contains statements to the 
effect that the proceedings taken by Ghasi Ram in obtaining the 
decree pf the 29th of June, 1903, were fraudulent. But it con- 
tains no specific allegation as to what constituted the fraud. At 
the trial no evidence of fraud wasadduced. The only ground on 
which the validity of the decree was questioned was the same 
ground on which the application under section 108 of the Code 
of Civil Pracedure had been made, namely, that the plaintiff, 
Raunak Husain, was a minor on the date of the institution of 
Ghasi Ram’s suit.e The learned Subordinate Jtidge has come to 
a conclusion different from that at which he himself had arrived 
in the proceedings under section 108 and also from the conclu- 
sion of the learned District Judge in that case. He has not only 
declared that the decree is ineffectual as against the plaintiff, 
but he has set it asidein its entirety. In our opinion, if the suit 
was mfintainable and the.finding correct, the only decree to 
which the plaintiff was ‘entitled was a decree declaring that the 
decree of 29th June, 1903, would not affect angrights possessed 
by him. The defendant comes here in appeal. We may observe 
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at the outset that we afforded to the parties ‘an opportunity of 
compromising the matter, but they have not availed thhmselves ` 
of it. We have heard the learned advocates for the parties and 
considered the evidence on the record. In our opinion the appeal 
must succeed. On the merits, the evidence ‘as to the age of the 
plaintiff is far from conclusive. It appears, that on the 17th of 
April, 1902, that is, nine months before the suit of Ghasi Ram 
was instituted, the plaintiff executed a sale-deed as a person of 
full age, and got it registered. He also filed objectiong under 
section 278 of the. Code of Civil Procedure as a person of 
full age. Im our opinion, the reasons given by the learned 
Subordinate Judge for preferring the evidence of the witnesses 
for the plaintiff to that of the witnesses for the defendant are not 
convincing. But apart from this, the decision of the Court in 
the case under section 108 in our opinion precludes the plaintiff 
from maintaining the present suit on the same grounds. We 
think the principle in Puran Chand v. Sheodat Rai(1) applies. 
The learned advocate for the respondent relies upon the ruling 
of their Lordships of the Privy Council in Khagendra Nath 
Mahata v. Pran Nath Roy(*). In that case the whole suit was 
attacked on the ground of fraud from beginning to end. Under 
those circumstances it was held that the dismissal of a previous 
application under section 108 did not bar the suit. The following 
observations of their Lordships at page 399 seem to us to tell 
against the respondent :—“ It is, therefore, necessary to ascertain 
what are the true grounds and scope of the present suit in order 
to see whether the refusal of the application under the sections 
specified. has already determined the question now raised.” Tn 
the present case the question now raised was considered ane 
determined against the plaintiff in the proceedings under sectio 
108. For the above reasons we allow the appeal, set aside the 
decree of the Court below and dismiss the plaintiffs suit with 
costs in both Couris. 


> ` Appeal allowed, 
(1) [1906] I. L. R., 29 AU., 212. 
(2) [1903] I. L. R., 29 Cal, 395. 
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‘ | RAM LAL 
versus 
GHULAM HUSAIN.* 


Limitabién Act (XV of 1877), ach. 11, article, 48, 90 and 115—Suit far money 
for defendant's misfeasance—time when begins to run. 


The plaintiff gave the defendant a certain sum of money to be made 
over to a third person on the security ofa mortgage which he had executed 
in favour of the plaintiff. When the plaintiff brought a suit upon his 
mortgage, about 6 years after its execution, it appeared that the money 
was never made over to the mortgagor. Thereupon the plaintiff brought 
this suit for recovery of money against the defendant more than three 
years after the decision of the mortgage suit. 


Held, that the suit was barred by articles 48, 90 and 115 of the Limita- 
tion Act, whichever applied to the case. Held further that the case was 
governed by article 48 which gave 3 years to the plaintiff from the time 
that he became aware of the defendant’s misfeasance. A suit for money 
was a suit for specific moveable property. Rameshar v. Mata Bhikh, 
I. L. R., 5 Al., 841, followed. 

SECOND APPEAL against a decree of L. H. Turner, Esq., District 
‘Judge of Shahjahanpur, affirming a decree of Babu Nihal Ohan- 
dra, Subordinate Judge. 

Suit for money. 

The Courts below dismissed the suit. 

Plaintif appealed. 

Sundar Lal (with him G. W. Dillon), for the appellant. , 

Muhammad Ishaq, for the respondent. 

'She judgment of the Court was delivered by 

Arxuan, J.—We are of opinion that this appeal must fail. 
On the'12th ,of April, 1894, the plaintiff, Ram Lal, made over 
to the defendant, Ghulam Husain, a sum of Rs. 300 to be paid 
over to one Narotay. The plaintiff took from Ghulam Husain 
a stamped receipt. The money was to be lent to Narotam 
on the security’ of a mortgage which Narotam had executed 
in plaintif?s favpur five days previously.” Ghulam Husain 
also executed in favour of the plaintiff a bond guaranteeing 
repayment by Narotam of this loan of Rs. 300. On the 23rd 
of February, 1900, the plaintiff sued both Narotam and Ghulam 
Husain to recover this advance ‘on the basis of the mortgage- 
deed and the security bond. The suit was ultimately dismissed 

i eS, A. 664 of 1905. 
90 : 
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as against both the defendants. In that suit lt was found that 
Ghulam Husain had never handed over the Rs. 300 to Narotam.. 
That suit was decided on the 15th of January 1901. * On the 
Ist of December, 1904, that is, nearly four years afterwards, the 
plaintiff brought the suit out of which this appeal arises to 
recover from Ghulam Husain the Rs. 300 with interest. The 
suit was dismissed by the learned Subordinate Judge and his 
decree was confirmed on appeal by the learned District Judge. 
The plaintiff comes here in second appeal. 

The first difficulty in the plaintifi’s way is one of limitation. 
On the plaintiffs behalf it is contended that no article of the 
Limitation Act applies and that the suit is within time under 
article 120 of the Limitation Act, having been brought within 
six years from the time when he became aware of Ghulam 
Husain’s misfeasance. In our opinion this plea cannot prevail. 
It has been held by this Court in a somewhat similar case, 
namely, Rameshar Chaubey v. Mata Bhikh() that a suit like 
the present falls within article 48 of the second schedule to the 
Limitation Act. That provides a period of three years for a 
suit for specific moveable property lost by dishonest misappro- 
priation or conversion or for compensation for the same, the time 
to run from the date when the person having a right to the 
possession of the property first learns in whose possession it is. 
It may be open to argument whether a suit for money could 
properly be considered to be a suit for “specific moveable pro- 
perty,” but we are bound by that decision. Moreover, if article 
48 does not apply, the present suit might be heldeto fall within 
article 90, which covers the case of suits by principals against 
agents for neglect or misconduct, and allows a period of three 
years within which to sue from the time when the neglect or 


_misconduct becomes known to the plaintiff. It might fairlyebe 


contended that in this case Ghulam Husain was he plaintifi’s 
agent for the purpose of handing the money over to Narotam. 
Or the suit might possibly fall within articles115, which provides 
a period of three years for a suit “for compensation for the 
breach of any contract, expressed or implied, not in writing 
and registered and not herein specifically provided for.”* In this 
case it might be said that there was an implied contract on the 
part of Ghulam Husain to hand over the money te Narotam. 

In any view the suit was in ours opinion time-barref when it 
was brought. The result is that we dfsmiss the appeal with costs. 

~= Appeal dismissed, 
(1) [1883] I. L. B., 5 AlL, 341. 
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oo GAMBHIR SINGH 


VETEUS 
MAKRADDHUJ.* 
Hindu Law, —Stridhan—Property obtained by a step-mother after partition 
between two sons by instiluting a suit. . 


Iņ the case of property obtained by a mother on partition made by her 
husband in his lifetime or by the sons after her husband's death, the 
property must be deemed to be the stridhan of the mother and would go 
to her daughters in preference to the sons. Where, therefore, the mother 
after partition mortgaged her share, held that it could be sold in execution 
of the decree against her. Ohhidduv. Naubat, I. L. R., 24 AL., 67 and 
Sri Pal Rai v. Surajbals, L L. R., 24 All, 82, followed. This question was 
not decided by the Privy Council in Sheo Skanker v. Debi Sahai, I. L. R., 
24 All, 468. 


SECOND APPEAL from the decree of Babu Khetter Mohun Ghose, 
Additional Judge of Aligarh confirming the decree of Babu 
Banke Behari Lal, Munsif of Havali, Aligarh. 

Suit for sale upon a simple mortgage. 

The Courts below decreed the suit. 

Defendant appealed. 

The material facts and argument appear from the judgmenit. 

Mohan Lal Sandal, for the appellant. 

Govind Prasad, for the respondent. 

The following judgment was delivered by 

Baneri, J.—This appeal arises in a suit brought by the 
plgintiff-respondent for sale upon a simple mortgage executed 
by Musammat Phula Kunwar, the step-mother of the appellant. 
The appellant is the donee of the mortgaged property from 
Musammat Phula, who is alive, and who was a defendant to the 
suit. The appellant Gambhir Singh’s defence jo the suit was 
that Phula Kunwar was not competent to mortgage the property 
as it was property which belonged to her husband, Chandan 
Singh. It appears that after the death of Chandan Singh his 
two sons partitioned the property on the 3rd of September, 1894. 
In 1896, Musammat Phula Kunwar brought a suit against the 
sons of her husband for a third ‘share of the property, onthe 
ground that she was entifled to that share on a partition being 
made between the two sons. In the alternative she claimed 

aB, A. 853 0f1906. 7 
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maintenance and prayed that the maintenance ghould be declared 
to-be a charge on her husband’s property. The Court*of first 
instance made a decree in her favour for maintenace. On 
appeal the Court of first appeal held that she was entitled toa 
third share of the property, inasmuch as the two sons of Chandan 
Singh had made a partition of it. It accordingly made a decree 
in her favour for a third share on the ground that she was 
entitled to such share. It is this share which she mortgaged to 
the plaintiff. It was urged on behalf of the plaintiff that the 
share she obtained on partition was her stridhan, over which she 
had the power of disposition; that she was competent to mort- 
gage it, and that the mortgage should be enforced. The plea 
that the property was not her stridhan comes with bad grace 
from the appellant who has accepted a gift of it from his step- 
mother. However, he is entitled to dispute the validity of the 
mortgage on the ground set up by him. The Courts below have 
decided against him and the learned vakil for the appellant 
admits that having regard to the rulings of this Court in Chhiddu 
v. Naubat(') and Sri Pal Rai v. Surajbalz(*) the share obtained 
by her must be deemed to be her stridhan. He, however, con- 
tends that after the later decision of their Lordships of the Privy 
Council in Sheo Shankar Lal v. Debi Sahaz(*) the rulings of this 
Court must be deemed to be of no authority. I cannot accede to 
this contention. The question which had been decided by this 
Court in the two cases referred to above was not before their 
Lordships of the Privy Council, the question before them being 
whether property inherited by a female from another female was 
her strighan. Their Lordships held that it was not her stridhan. 
Mr. Mayne in the seventh edition of his work on Hindu Law, 
referring to the decisions of this Court says:—‘‘It is probable 
that these particular rulings of the Allahabad Court will got 
stand the test of an appeal to the Judicial Committee.” What- 
ever the Judicial Committee may hold hereafter, so long as the 
rulings of this Court stand good, I am boynd to-follow them. 
In the case of property received by a widow on- partition the 
main ground on which my brother Arxman and I held such 
property to be stridhan was that in Chapter I, section 6 of the 
Mitakshara, it was laid down that the share obtained by a mother 
on partition would go in the first instance to her daughters, and 
wotld be inherited by her séns only if there was no daughter. 


(1) [1901] I. L. R., 24eAl, 67. 
(2) [1901] I. L. R., 24 AIL, 82. 
(3) [1903] I. L. R., 25 All, 468. 
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From this we inferred that it was intended by the aber of the "Owm. 
Mitakslara that at least in the case of property obtained by a 1907. 
mother qn partition made by her husband in his life-time’or by ~~ 


the spns after her husband’s death, the proporty must be deemed Cannes SINGH 
to be the stridhan of the mother and would go to her daughters TIAERADDHO, 
in preference to her sons. We accordingly held that the share 
obtained by a mother on partition is her stridhan and her 
separate property over which she has a right of disposition. It 
was not on the basis of the general rule laid down in the Mitak-.. 
shara as to property obtained by a woman being her stridhan - 
that the cases referred to above were decided. However, whether . 
the view held by this Court was right or wrong, I am bound to 
follow it, and following it I must hold that the contention of the 
’ appellant in this respect is untenable. i 

As to the second plea taken in the memorandum of appeal, 
there has been no misconstruction of the decree obtained by 
Phula Kunwar. A third share was decreed to her, not as pro- : 
perty which she was to hold for her maintenance, but, as the 
judgment of the appellate Court, dated 21st December, 1897, to 
which I have already referred, shows, as the share to which she 
was entitled on a partition being made by the sons of her 
husband. I dismiss the apr with costs. 

M. L. 8. Appeal dismissed. 


Banerji, J. 
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Oivil Procedure Code (Act XIV of 1882), section 13—res judicata— Bx- aa 
. planation 2—Might and ought. GRIFFIN, J. 


« The defendant broughta suit for settlement of accounts against the 
plaintiff and obtained a decree. The plaintiff thereapon brought this 
suit for recovery of asum of money, on the ground that the defendant 
had received it on their behalf in the years for which fhe defendant had 
brought the providus suit. Held that the plea might and ought to have 
been raised in the previous suit and the pene suit was barred by the 
rule of res judicata. . 

Secoxwn Arreareagainst the decree of L. H. ee Esq., District 

Judge of Shahjahanpur, wee a decree of Pandit Bishun 
Lal Sharma, “Mansif. j : 
Suit tô recover a sum of ' money. $ . 


The Courts below dismissed the suit. 
' o8, A. No. 935 of 1905. aaa 
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Plaintif appealed. ? 
The material facts appear from the judgment. 
Gulzari Lal, for the appellants. ~ 

Govind Prasad, for the respondent. 


The following judgment was delivered by 

Grirrin, J.—This is a suit for recovery of money alleged to 
have been received on behalf of the plaintiffs by the defendant 
on account of refund of octroi dues from the Municipality of 
Tilhar. The plaint stated that the plaintiff was unable to fix 
the exact amount of the claim but he prayed that the defendant 
should be directed to produce his account books in Court from 
which the amount due could be ascertained. The defence was . 
that the suit was barred by the rule of ves judicata. It appears 
that the present defendant had brought a suit against the present 
plaintiff on the 16th of September, 1904, to recover the amount 
due to him on account of their mutual dealings as set forth in his 
account books. The last paragraph of the written statement 
filed by the present plaintiff in that suit was to the pies 
effect :— 

“The plaintiff has not deducted the amount received by him 
on account of refund of octroi dues. The defendant will in- 
stitute a separate suit with regard to these dues.” There was 
no definite issue on the point in the former suit which was 
decreed in the present defendant’s favour a few days after the 
institution of the present suit. Both the Courts below have 
held that the present suit is barred by reason of seetion 13, 
explanation II. .The plaintiff appeals. It is contended on his 
behalf that while the plaintiff might have raised this questjon 
of the amount due to him on account of the refund of octroi 
dues in the former suit, he was not bound to do so, and that*he 
could not claim a set off in respect of these unascertained sums. 
Considerable stress is laid on the fact that there was no definite 
issue in the former suit on this question of fhe amount due on 
account of the refund of the octroi dues. Several rulings have 
been quoted on behalf of the appellants, but it is admitted that 
none of them is directly in point. It is stated’ in the jutlgment 
of the Court of first instance that the accounts produced in the 
former suit included certain items of refunded ôctroi dues on 
the receipt and disbursement sides’ about refund of octroi dues. 
On behalf of the respondent Iam referred to several rulings 
more particulas#~to the Privy Council ruling Kameswar Pershad 
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vs Rajkwmari Rustan(*), as to the construction which ought to be 
placed on the words ‘might and ought’ in explanation -II’ of 
section 93 of the Civil Procedure Code. It is admitted that 
the plaintiff might have put forward in his defence in the former 
suit the grounds on which the present claim is based. If he had 
done so, the present suit would have been unnecessary. At page 
85 it is observed by their Lordships of the Privy Council, “ that 
it might have been made a ground of attack is clear. That jt 

“ought i to have been ” appears to their Lordships to depend upon 
the particular facts of each case. Where matters are so dissimilar 
that their union might lead to confusion, the construction of the 
word, “ought” would become important ; in this case the matters 


were the same.” The test, therefore, is whether the defendant | 


might not have pleaded as a defence in his former suit the 
‘grounds on which he bases his present claim along with the 


other ‘defences that he raised in the former suit. without raising 


any confusion. The answer, it appears to me, is if he had 
done so no confusion would have been the consequence. The 
question was one merely of examination of accounts which were 
all brought before the Court and in the first suit. The question 
involved in the case might with convenience have been decided 
in the first suit. I agree with the view taken by the Courts below. 
I dismiss the aypea with costs, including fees on the higher scale. 


Appeal dismissed. 
(1) [1892] I. L. R., 20 Cal., 79. 


—— 


. >% - TULSHA AND OTHERS 
VETSUS . ° 
BARU anD orHErs.* 
Specific Relief Act (I of 1877), s. 42—Hindu Law—Gift by Hindu widow 
> in favour of daughter—Sale by one sister to another—Surrendey of 
Bastate-e-Oause of actton—Reversioner. i 
Where a Hindu widow in possession of her husband’s estate transferred 
portions of this psoperty to her daughters by deeds 8f gift or sale, and 
one of these daughters subsequently conveyed the portion so transferred 
to her to one of her sisters, held that these transfers did not afford any 
cause of action to a daughter’s son, the next presumptive reversioner, to 
mfintain an action for a declaration that the transfers were made without 
legal necessity and would not be binding beyond the life-time of the 
widow. Bhupal Ram v. Lachma Kuar, I. L. R., 11 All, 253, followed. 


Secon APPEAL against the decree of L. G. Evans, Esq., Dis- 
trict Judge of Saharanpuf, reversing a decree of Pandit Alopi 


Prasad, Additional Subordinate Judge. pn 
o S, A. No. 360 of 1906. 


Jacan NATH 
v. 
BALKISHAN. 


Griffin, J. 


s 


HIGH COURT. v {ALJ k. 


The facts were as follows :— ` . : 

One Kanhaia, who was the owner of some property, died leav- 
ing a widow Musammat Tulsha, and three daughters, Mubammats 
Santo, Chhaoni, and Raja Devi him surviving. Musathmat 
Tulsha executed two deeds of gift in favour of her daughters 
Santo and Chhaoni and a deed of sale in favour of her third 
daughter, Musammat Raja Devi, and thus transferred to them 
portions of her husband’s estate. Musammat Santo executed a 
sale-deed in respect of part of this property, in favour of her 
sister, Musammat Chhaoni. After the death of Musammat 
Santo, her son, Baru brought this suit for a declaration that the 
sale-deed executed by Musammat Santo in favour of Musammat 
Chhaoni had not been made for legal necessity and was null 
and void, and he prayed that possession of the property might 
be given to him or it might be declared that. the deeds of gift 
and sale executed by Musammat Tulsha in favour of her three 
daughters, respectively, and the saledeed executed by Musani- 
mat Santo in favour of Musammat Chhaoni were not binding on 
the plaintiff and would cease. to be operative after the death of 
Musammat Tulsha. The first Court dismissed the suit. The 
lower appellate decreed it. 


The District Judge referred to the following authorities :— 
Bhagwanta v. Sukhi, [1899] L L. R., 22 All, 33, F. B. 

Abinash Chandra v. Harinath Shaha, [1904] I. L. R., 32 Cal., 62. 
Balgobind v. Ram Kumar, [1884] I. L. R., 6 AlL, 431. 

Bhupal Ram v. Lachma Kuar, [1888] I. L. R., 11 AIL, 253 

Jaipal Kunwar v. Inder Bahadur Singh, [1901] 8 C. W. N., 465, P. C. 
Greeman Singh v. Wahari Lall, [1881] I. L. R., 8 Oal, 12. 

Collett’s Specific Relief Act, ed. 3, pp. 298, et. seq. 


and remaked as follows: | 


“The pleader for appellant has explained that this suit is necessary because’ 
one of the daughters, Musammat Chhaoni, has alienated a porfion of the estate. 
to a third party. Although a separate suit will have to be brought about this 
alienation yet the fact of alienation is admitted by Mwsammat Chhaoni in her 
written statement, and it is clear that if no declaration is granted in favour of 
appellant, his interest in the property will be injuriously affected and he will - 
have great difficulties to contend with when the inheritance opens out I am - 
of opinion after due consideration that the ruling in Bhupal Ram V. Lachma 
Kuar is not a complete authority in this case under which I could hold that 
the Court would be justified in refusing to grant relief (W to the appellant, 
considering the fact that his interest is a vested one and not a cont&igent one, 
while the interest of the plaintiff in Bhupal Ram's case was contingent on the 
failure of a certain lady to bear a son to her husband.” 


The defendants appealed. 
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. M. L, Agarwak:, for the appellants, argued that the plaintiff 
as a Hindu reversioner had only a contingent interest ,in‘the 
property, and he could not maintain a suit for a declaration. 
He referred to sections 19 and 21, Transfer of Property Act, and 
also to Mayne’s Hindu Law, ed. 7, § 563. No daughter’ s son 
could succeed so long as any of the daughters was alive. 

Musammat Tulsha’s acts amounted to a surrender of estate, 
which had resulted in an acceleration of the succession of the 
daughters.. This could give no cause of action to the plaintiff.” 
` Bhupal Ram v. Lachma Kuar, [1888] I. L. R., 11 AlL, 253. 

Udhar Singh v. Ranes Koonwar, [1868] 1 Agra, 234. 

_S. O. Banerji, for the respondent, submitted that the scope of 
section 42, Specific Relief Act, was not limited to cases where 
the plaintiff claimed a vested interest. The right might be 
either vested or contingent, but if there was a substantial cloud 
it must be removed. 

Manmatha Nath v. Rohillimoni, [1904] L L. R., 27 AIL, 406. 

In this case 

Greeman Singh v. Wahari Lall, [1881] I. L. R., 8 Oal., 12. 
was dissented from 

Govinda Pillai v. Thayammal, [1904] I. L. R., 28 Mad., 57. 

Besides, a Hindu reversioner’s estate, according to the distinc- 
tion pointed out by Fearne, is a vested, and not a contingent, 
estate. Ifthe ladies were to die-to-day the plaintiff would 
succeed.. 

In the 11 All. case only one Judge (Srraiaur, J.) relied upon 
the doctrine of acceleration of succession. There could be no 
such acceleration where there was not a complete surrender of 
the estate. The widow must wipe herself out. 

Behari Lal v. Madho Lal. Ahir, [1891] I. L. R., 19 Cal., 236, 241, P. C. 


Here Musammat Tulsha had reserved part of the estate for 
herself, and, transferred portions to the three daughters. Hindu 
` law’ did not recognise partial surrender. The whole doctrine 
was a legal fiction and it should not be extended contrary to the 
spirit of the Law. Hindu Law did not contemplate that heirs of 
two or more different grades should at the same moment of time 
be in, possessiop by right of inheritance of different portions of 
the estate of he propositus. Besides, even if the transfers made 
by Musammaj Tulsha were valid, the plaintiff was entitled to 
impeack the sale by Musammat Santo in favour of Musarimat 
Chhaoni. As the transfer was not in favour of both the remain- 
ing sisters, there could be no question of surrender of estate or 


acceleration of succession. . 
91 - 
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E 


`The Court below had exercised its judicialyliscretion and the 


l decree should not be disturbed. This declaratory decree was 


necessary for the perpetuation of testimony. ‘ 
Sheo Narain v. Damodar Das, [1904] 1 A. L. J. R., 380. ` ° 


M. L. Agarwala was not heard in reply. 


The following judgment was delivered by 

AIKMAN, J.—This appeal arises out of a snit brought by the 
plaintiff-respondent here, for a decrec declaring that two deeds 
of gift executed by his grand-mother in favour of her daughters 
and a deed of sale executed by his mother in favour of her sister 
were null and void so far as his interests were concerned. The 
Court of first instance dismissed the suit. On appeal the learned 
District Judge decreed it. The defendants come here in second 
appeal. i 

In my opinion the learned District Judge in this case ought 
not to have interfered with the discretion exercised by the 
Additional Subordinate Judge in refusing the declaratory decree. 
The view taken by the Subordinate Judge is fully supported by 
the decision of StraranrT, J., in Bhopal Ram v, Lachma Kuar and 
others(') and by the authority cited by him. It was there held 


` that the effect of gift by a Hindu widow of a deceased husband’s 


estate to her daughter is merely to accelarate the latter succession 
and affords no cause of action to a reversioner to maintain a 
declaratory suit impeaching the gift. In my opinion the same 
principle applies to the transfer by the plaintiffs mother in 
favour of her sister. Vide paragraph 563 of Mayne’s Hindu Law, 

VIL Edition. cee: ; 
Tallow the appeal with costs and setting aside the decree of 
the lower appellate Court with costs L restore that of the Oort 

of first instance. š 

l Appeal allowed. 

(1) [1888] I. L. R., 11 All, 253. 


VOL.IV}.. ¢ HIGH COURT: 


7 : RAM CHANDAR 
"versus 


MONA.® 


Agra Tenancy Act (II of 1901), Local, section 193 (g)—set off—sutt against 


‘tenant who happens to be a lambardar. 


Noeset off can be allowed in a suit for recovery of rent under the Agra 
Tenancy Act except fora sum due to the defendant on an unsatisfied 
decree under that Act or any enactment. Where the plaintiff, a co-sharer, 
sued the defendant, who happened to be also the Jambardar, for recovery 
of rent in respect of certain plots of land which he was cultivating, the 

` lambardar was not allowed to claim a set off of a sam which he had paid 
as a lambardar for the Government revenue due on plaintiff's share, inas- 
much as il was a set off of an amount the right to which arose in respect 
of a matter wholly different from the subject-matter of the suit. 


SECOND APPEAL against the decree of L. G. Evans, Esq., District 


Judge of Saharanpur, confirming a decree of Nawab Ghafur - 


_ Khan, Assistant Collector of the first class. 
Suit for arrears of rent. 


The material facts appear from the judgment. 

The Courts below decreed the claim in part. 

Defendant appealed. 

Muhammad Ishaq, for the appellant. 

M. L. Sandal (for D. C. Banerji), for the respondent. 

The following judgment was delivered by ° 

BaneErJi, J.— This was a suit for recovery of rent under section 
34 of the Tenancy Act and was brought under the following 
circumstances :—One Musammat Kimo was the owner of a zamin- 
dari “bhare recorded as khewat No.-5. She made a usufructuary 
mortgage of if to Mona, defendant, and subsequently to the 
plaintiff. The plaintiff as puisne mortgagee, browtght a suit for 

- redemption and obtained a decree. He got possession of the 
zamindari share, but the defendant continued to cultivate the 
land now in question, which during the term of his mortgage 
was cultivated hghim as his khudkasht land. The plaintiff sued 
him in the Revenue Court for ejectment and obtained a decree. 
He now clgims rent for the year 1310 Fasli, że., for the year dur- 
ing which the defendant was in possession after the decree for 
redemption and before his ejectment. The clajm was resisted 
f >S, A. No. 423 of 1906. 


681 


` May 24. 


Baner, J. 


Banerji, J. 





682 


- 


CIVIL 


1907. 
so gemma R 
Rau CHANDAR 
ü ` 
Mona, 





Banerji, J. 


HIGH COURT. : s (ALOR. 


on two grounds: (1) that section 34 had no app¥cation inasmuch 
as ‘the defendant did not cultivate the land in question without 
the plaintiff's consent, and (2) that as in his capacity of lagbardar 
he, the defendant, had paid Rs. 90 as revenue due from, the 
plaintiff in respect of the whole of the property held by him as 
mortgagee, the defendant was entitled to a set off of this sum. 
The Court of first instance held that section 34 was applicable, 
and assessed the rent at Rs. 101-0-8 It found that the defendant 
had paid Rs. 85-4-7 as revenue in respect of khewat No. 5 for the 
year 1310 Fasli, and setting off this amount against the ‘amount 
of rent mentioned above made a decree for Rs. 15-2-1. From 
this decree the plaintiff appealed to the lower appellate Court, 
and the defendant preferred objections under section 561 of the 
Code of Civil Procedure. The appeal and the objections were 
both dismissed. The defendant has submitted to the decree of 
the lower appellate Court, but the plaintiff appeals and he 
contends that having regard to ihe provisions of section 193, 
clause (g) of the Tenancy Act, the Courts below were wrong in 
allowing a set off. As the defendant has submitted to the finding 
of the Court below that section 34 is applicable to the case, that 
question does not arise in this appeal. The only point, therefore, 
which requires determination is whether Courts below were 
justified in allowing a set off. The contention of the appellant 
is, in my opinion, well-founded. Section 193, clause (g) provides 
that no set off can be allowed in any suit under the Act except 
for a sum due to the defendant on an unsatisfied decree under 
this Act or under any enactment repealed by the Act. The 
defendant did not obtain a decree in respect of the revenue which 
he alleged having paid in his capacity of lambardar: The prin- 
ciple which the Court below applied, namely, that of a suitefor 
profits against a lambardar is wholly inapplicable to a case ke 
the present. In this the defendant was sued iy the capacity 
of a tenant for arrears of rent due by him for land cultivated’ 
by him as teffant, but without the plaingiff’s consent. The 
defendant asked that a sum which he had paid in his capacity 
as lambardar, which is a wholly different capacity from that 
in which he was sued, should be set off. It was a claim for the 
set off of an amount the right to which did not amtse out of the 
transaction in respect of which the suit was krought, but in 
respect of a matter wholly differenf from the subject-matter of 
the suit. The revenue was paid notefor the particular quantity 
of land for which rent was demanded, but for the whole of the 
share recorded as khewat No. 5. The defendant, therefore, clearly 
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asked for a set offgof a sum, which he alleged to be due to him 
in a different capacity. As he has not obtained a decree under 
the Tenancy Act for that sum, he could not claim it by way of 
set off, such set off being prohibited by clause (g) of section 198. 
The ‘plaintiff was, therefore, entitled to a decree for the amount 
to which the Court of first instance found to be a reasonable rent 
for the land in question. The result is that I allow the appeal, 
and varying the decree of the Couri below, make a decree in 
favour of the plaintiff for Rs. 101-0-8, with interest thereon at 12 
per.cenf? per annum up to the date of suit and further interest 
at 6 per cent. per annum from that date to the date of payment. 
The parties will pay and receive the costs in all Courts in propor- 
tion to their failure’and success. Costs in this Court will include 
fees on the higher scale. 
Appeal allowed. 


Ronen enc 


MAHARAJ SINGH 
VEVEUS 
CHHITTAR MAL.* 
Civil Procedure Code (Act XIV of 1882), section 2, 588(¢)—decree—order— 


order adjudicating rights of defendants in an interpleader suit—appeal. © 


The adjudication upon the claims of the defendants in an interpleader 

suit is a decree and stands on the same footing as an adjudication of any 

. other claims and is appealable under the provisions of section 540. The 

direction as to interpleading is an order and appealable under section 
588 only. 


SECONR ABPEAL against the decree of Babu Khettar Mohan ` 


Ghosh, Additional Judge of Aligarh, confirming a decree of 
B. Kameshwar Nath, Munsif of Kasganj. 

Interpleader suit brought bythe Municipal Board of Kasganj. 

The material facts appear from the judgment. 

The Courts below decreed the claim of Chhitar Mal. 

Maharaj Singh appealed. ‘ e 

Girdhari Lal Agarwala, for the appellant. 

J. N. Chaudri, for the respondent. 

The following fudgment was delivered by 

Baner, J.—This appeal arises out of an interpleader suit 
brought under’ section 471 of the Code of Civil Procedure, by 
the Colléctor of Etah as Chnirman of the Municipal Board at 
Kasganj against the partiés to this appeal. It appears that the 

# S. A. No. 478 of 1906. e. 
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Civit. Municipal Board of Kasganj had taken on rent ayamping ground 
1907. (paxao) which belonged to Sheoraj Singh and his brother, 
=~ Maharaj Singh, the present appellant. Chhitar Mal, resppndent, 

mee SINGH obtained a decree against Sheoraj Singh and in execution of it 
Cunrrrar Mat, caused the parao to be sold by auction and purchased it himself. 
Banerji, J The rent for the year 1904-1905 was not received either by 
—— ` Mabaraj Singh or by Chhitar Mal. The former claimed a half 
share in it while the latter demanded the whole of it. There- 
upon the Collector of Etah filed the present suit in order that it 
might be determined by the Court to whom the rent wag to he 
paid. The Court directed the parties to the present appeal, 
who were defendants to the suit, to interplead one another and 
in the end adjudicated in favour of Chhitar Mal, holding that he 
was entitled to the whole of the money due by the Municipal 
Board. The decision of the Court of first instance having heen 
affirmed by the lower appellant Court, this appeal has been pre- 
ferred by Maharaj Singh. 

A preliminary cbjection was taken to the hearing of the appeal 
on the ground. that the appeal from the order of the Court of 
first instance lay to the lower appellate Court under clause (23) 
of section 588 of the Code of Civil Procedure, that the decision 
of the lower appellate Court is final and that this appeal is not 
maintainable. In my judgment the objection is not well-founded. 
Section 588 of the Code provides for appeals from orders made 
in interpleader suits under section 478, clauses (a), (b) or (d), sec- 
tion 475 or section 476. It is urged that the decision complained 
of is an order under clause (b) of section 473. It sgems to me 
that sectiqn 588 only provides for an appeal from such decisions 
under section 473 as amount to orders as distinguished from 
decrees. p 

A decree is defined by section 2 of the Gode to be the formal 
expression of an adjudication upon any right claimeceor defence 
set up, when such adjudication so far as regards the Court 
expressing it, decRles a suit or appeal. Any adjudication of title 
-under section 473 is therefore a decree and is appealable under 

, section 540. Orders under clauses (a), (b) and (d) are appealable - 
under section 588. Clause (d) provides for two things, namely, (1) 
a direction to the defendants to interplead one ancffer by filing 
statements and entering into evidence for the purposes of bring- 
ing their respective claims before the Court, and (2) an judi- 
cation on such claims. The direction æ to interpleading-is an 
order and is appealable under section 588. The adjudication 


. 
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upon the claims ef the defendants is a decree and stands on the 
same footing as an adjudication referred to in clause (e) of the 
section. , It is, therefore, appealable under section 540 of the 
Code of Civil Procedure. It seems to me that the legislature 
could not have intended that an adjudication as to the title to 
the thing claimed wider clause (c) of section 473, should be 
either final and not appealable or should be appealable as a 
decree and yet an adjudication under the last portion of 
clause (d) which is also an adjudication as to title should be 
appealable as an order only and not as a decree. It seems 
to me that when the legislature omitted clause (e) of section 
473 from the provisions of section 588, clause (23) and pro- 
vided: only for appeals from orders made under section 473, 
it clearly meant that adjudications upon title, which are decrees 
should be appealable like ordinary decrees under section 540. 
As for the above reasons the decision in this case is a decree, 
the present appeal is maintainable and the preliminary objection 
must be overruled. 

As regards the merits of the case the contention of Chhittar 
Mal was that the debt for the realization of which the property in 
question was sold, had been incurred by Sheoraj Singh as 
manager of a Joint Hindu family for the purposes of that family 
and that .the auction sale in execution of the decree obtained in 
respect of that debt conveyed to the purchaser the interest of 
both the brothers. Maharaj Singh, on the other hand, alleged 
that he was separate from his brother. 

The Court bf first instance found, and this finding has also 
been affirmed by the lower appellate Court, that the two brothers 
formed a joint family, that Sheora] Singh was the head of it, that 
the debt was binding on Maharaj Singh and that the auction 
sale“for the realization of that debt conveyed to the purchaser 
the interests of both the brothers. 

The first ground taken i in the memorandum o$ appeal to this 
court is that there is ? nothing to show that the decree obtained 
by Chhittar Mal was passed against Sheoraj Singh in the capacity 
of manager of a joint Hindu family. No certificate as required 
by the rules hagabeen furnished in regard to this ground. It 
cannot, therefore, be entertained. 

The negt plea in the memorandum of appeal refers to an entry 
in the khewat of the names of both the brothers. That entry is 
not inconsistent with the finding that both brothers were joint. 

The third plea refers to certain decisions in suits with which 
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Ovin, the present litigation has nothing to do. Ibis alleged thatin - 
1907. one at least of these suits it was held that the brothers were 
—— joint. A ' 


Mamaras SINGH he learned vakil for the appellant contends that the ‘lower 


v. 

Cumirraz Mat. appellate Court ouglit to have found whether the debt was con- 
Benes g. tracted for a family necessity. It seems to me that the Court 
=a did intend to hold that the debt was incurred for the purposes 
of the family, but there was no express finding, because in the 
memorandum of appeal to the lower appellate Court no,plea was 
taken to that effect. The appeal in my opinion has no force’and 
the findings of the Court below are fatal to it. I dismiss the 

appeal with costs. 


Appeal dismissed. 
ONIL. GENDA 
1907. VETEUS 
May 30. ; SUKH NATH RAI AND ANOTHER.” . 
Stee A. 0. J. Civil and Revenue Court—Jurisdiction—question of proprietary title— 
Rrowanns, J. decision by Assistant Oollector—-appeal— Agra Tenancy Act (11 of 1901), 


aa Local, sections 177, 199. 


. Tt is the intention of the Legislature that all suits in which questions 
of proprietary title are raised should be decided by Civil.Courts. 
Where a suit for ejectment was brought in the Court of an Assistant 
Collector and the defendant denied that he was a tenant and the Court 
decided to determine the question of title, it ceased to be a revenue 
1; Court and became for the moment a Civil Court. An appeal against the 
decision in such cases should be preferred to the District Judge. Ifan 
appeal was preferred to the Commissioner, the Oommissioner’s decision 
was without jurisdiction and did not operate as a bar to any subsqguent 
proceeding. 


SECOND APPEAL against the decree of G. O. Bahdwar, Esq., 
Additional Judge of Saharanpur, reversing a decree of Munshi 
Murari Lal, Munsif. 

Suit for possession of property and injunctidn. 

The Court of first instance dismissed the suit, but the lower 


appeallate Court reversed the decree. š n 
Plaintif appealed. = 
. The material facts appear from the judgment? 
- Muhammad Ishaq, for the appellant. 


Durga Charan Banerji, for the respondents. 
i = #8. A. No. 263 of 1908. 
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The judgment gf the Court was delivered by 

Riouakps, J.—This was a suit to recover possession of Jand 
and also for an injunction restraining the defendant from inter- 
fering with the possession of the plaintiff. The plaintiff's case 
was that the defendant had been his tenant, that the latter had 
been duly ejected and had retaken possession. The defendant 
pleaded that his possession was the possession of an owner and 
that he was not and had never been the tenant of the plaintiff 
quoad the land in dispute. It appears that in a suit in the 
revenue*Court between the same parties the defendant had 
pleaded that he was a proprietor and not a tenant. The Assistant 
Collector, on the 19th of January, 1903, gave a decree for posses- 
sion deciding the question of proprietary title himself against 
the defendant. There was an appeal to the Commissioner, who 
reversed the finding of the Assistant Collector. It is quite clear 
that if the Commissioner had any jurisdiction to entertain the 
appeal, his decision is binding on the parties and that the 
plaintiff cannot succeed in the present suit. On the other hand 
if the decision of the Commissioner was made absolutely without 
jurisdiction, and if the decree of the 19th of January, 1903, was 
‘made by a Court of competent jurisdiction and never set aside 
on appeal by a Court competent to set it aside, the decree of 
the 19th January, 1903, must bind the parties. It then becomes 
necessary to decide the question as to whether or not the Com- 
missioner had jurisdiction to entertain the appeal from the 
decree of the 19th of January, 1903. The defendant contends 
that the Commissioner had no jurisdiction. Section 177 of the 
Agra Tenancy Act, 1901, provides for. appeals to the District 
Judge ina number of cases and amongst others clause (e) in 
all euits in which a question of proprietary title has been in 
issue in the Court of first instance and is a matter in issue in 
appeal. Now it is quite clear that in the present case a question 
of proprietary title was in issue before the Assistant Collector and 
was also a matter in issue in appeal. Prima fame, therefore it 
would appear thai an appeal lay to the District Judge and not 
to the Commissioner. We think that it was clearly the inten- 
tion of the legislature that in cases where a question of proprie- 
tary title arisesxthe ultimate decision of the case should rest 
with the. Civil Çourt, and not with the Courts of Revenue. It is 
argued, however, that section 179 provides that an appeal slall 
lie to the Commissioner from all suits included in group C of 
the Fourth Schedule to the Act. Now the suit in which the decree 
of the 19th January, 1903, was made, was clearly included (at 
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the time of its institution) in group C, and thésargument is that 


notwithstanding the provisions of section 177, to which we have 
referred, the appeal did lie to’ the Commissioner. section 
is no doubt somewhat ambiguous. A reference to section 199 
makes the matter fairly clear. That section provides that if any 
suit filed in the revenue Court against a person who is alleged to 
be the plaintiff's tenant, the defendant pleads proprietary right, 
the Revenue Court is either to require the defendant to go to 
the Civil Court as provided by clause (a) or to determine the ' 
question itself as provided by clause (b). It must be*assumed 
that in the suit before the Assistant Collector, the latter decided 
to determine the question himself, which in fact, he did do 


` when he gave the decree of the 19th January, 1903. Clause (3), 


section 199, then provides that when the Court decides the 
question of proprietary title, it shall follow the procedure laid 
down in the Code of Civil Procedure. Section 200 provides 
how the District Judge or the High Court are to deal with 
appeals from the Revenue Court where a question of title has 
been determined by that Court. In our judgment when the 
Assistant Collector decided to determine the question of title , 
himself, the suit ceased to be a suit included in group O, and the 
Revenue Court for the purposes of that suit ceased to be a Re- 
venue Court in the strict sense of the word and beeame for the 
moment a Civil Court competent to try the question of pro- 
prietary title with a right of appeal, by either party, to the 
District Judge. The result is that we allow the appeal, set aside 
the decree of the lower appellate Court and restorp that of the 
Courteof first instance. As we think that the defendant ought 
to have raised the question of jurisdiction of the Commissioner 
when the appeal was taken from the Assistant Collector to im, 
we make no order as to costs. 


Appeal allowed. 
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T KANIZ FATIMA 
Versus 


WALLULLAH AND oruers.” 
Beuamidar—deeres against—beneficial owner—bound by the decree— 
subsequent suit for redemption. 7 

A® decree passed against a benamidar in a suit brought against him 
binds the beneficial owner just in the same way as a decree in a suit 
brought by a benamidar. Where a decree gave the benamidar an 
opportanity to redeem and he did not avail himself of it, held that the 
beneficial owner could not maintain a suit to redeem. 

Stconp APPEAL against the decree of Pandit Pitambar Joshi, 
Subordinate Judge of Bareilly, confirming a decree of Babu 
Banke Bihare Lal, Munsif of Bareilly. 

Suit for sale on a mortgage. 

The facts appear from the judgment of the Court and they 
_are shortly as follows:—A mortgage was made in respect of 
certain property in 1891 in favour of one Hakim Waris Ali. 
Another mortgage of the same property was made ‘in 1897 
apparently in favour of one Ali Jan. In 1900, Waris Ali brought 
a suit for sale upon his mortgage of 1891, making the mortgagor 
and also Ali Jan, the puisne mortgagee, parties to the suit. A 
decree for sale was passed, in which an opportunity was given 
both to the mortgagor and Ali Jan to redeem the mortgage.. 
The morfey ‘not having been paid, an order absolute for sale was 
passed. Before, however, a sale could take ‘place, Kaniz Fatima 
purchased the property from the mortgagor. The present suit 
was brought by Wali-ullah for sale-upon the mortgage of 1897 
on the ground that Ali Jan was his benamidar. In this suit 
*Wali-ullah offered to redeem Waris Ali. The, Courts below 
decreed the suit. - 

Defendant appealed. 

Jang Bahadur Lal (with him M. Iskaq Khan), for the appellant, 
submitted that ay order absolute having been passed, the right 
of redemption œf both the mortgagor and of the subsequent 
mortgagee was gone, that the mortgagee could not come forward 
and asketo be allowed to redeem when his right of redemption 
had already been extinguished. He relied upon the concluding 
words of séction 89 of the Transfer of Property Act. No doubt 

28, A. No. 599 of 1906. 
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as a judgment-debtor, the mortgagor and als# the subsequent 
mortgagee have a right to deposit`the money and prevent the 
sale of the property when it is advertised for sale, but that right 
is quite different from the right to be allowed to redeem. ° 

He further submitted that the decree in the first suit is as 
binding upon Wali-ullah as it is binding upon Ali Jan, there 
being no allegation in the plaint that Waris Ali knew that Wali- 
ullah was the real owner, and in spite of that knowledge he 
chose to make Ali Jan a party. 

Ghulam Mujtaba, for Wali-wllah, respondent, submited that 
practically there was no difference between the two rights, and 


` that if the subsequent mortgagee had a right to pay the money 


and prevent the sale, as had been conceded, he had an equal 
right to ask to be allowed to redeem. 

He further submitted that the former suit not being by the 
benamidar but against the benamidar, the real owner was‘ not 
bound by the decree. He relied on 

Nand Kishore v. Ahmad Ata, [1895] L L. R., 18 AN., 69, at p. 77. 

Jang Bahadur Lal, was not heard in reply. 


The following judgment was delivered by 

AIKMAN, J.—This appeal arises out of a suit brought by the 
plaintiff Wali-ullah for sale upon a mortgage after redemption 
of a prior mortgage. It appears that in 1891 the predecessor 
in title of one Musammat Sadiq-un-nissa made a mortgage in 
favour of Hakim Waris Ali of the property in suit. On the 
18th of January, 1897, Sadiq-un-nissa and her husband made a 
mortgage of the same property in favour of one Ali Jan. “In 1900, 
Hakim Waris Ali brought a suit upon his mortgage making Ali 
Jan the puisne mortgagee a party to the suit. In that suit 
Hakim Waris Ali got a decree for sale, an opportunity being 
given both to the mortgagor and to Ali Jan to redeem Waris 
Ali’s mortgage. The mortgage was not redeemed and an order `° 
absolute was passed under section 89 of the ‘Transfer of Property 
Act. The respondent Wali-ullah, now comes into Court, alleging 
that he was the real mortgagee of the mortgage of 1897 and that 
Ali Jan was his benamidar, and he sues on the strength, of his 
secret title to bring the property to sale after redeeming Waris 
Ali’s mortgage. There is no suggestion that the prior mortgagee 
knew that Ali Jan was merely a benamidar. The- Counts below 
have given the plaintiff a decree. Kaniz Fatima, who-purchased 
the property from Musammat Sacliq-un-nissa in 1893, comes here 
in second appeal. 
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*In my: opinion® the first plea in the memorandum of appeal 
must be sustained.. The plaintifs Venamidar was given’an 
opportupity to redeem and failed to avail himself of it. In my 
opinion it is now too late for the plaintiff to come in and treat 
the order absolute passed against his benamidar as a nullity. It 
has been held in many cases that a decision passed in a suit 
brought by a benamidar binds the beneficial owner. I see no 
reason why a similar rule should not be applied to the cage 
of a suit brought against the benamidar. In my opinion the 
plaintif is bound by the decree in Waris Ali’s suit and he has 
lost his right of redemption. It may be that as representing 
Ali Jan he may pay the money due to the prior mortgagee if an 
application is made for the sale of the property but in my 
opinion his suit as brought, ought to have been dismissed. 

For the above reasons I allow the appeal and set aside the 
decrees of the Courts below. The appellant will have her costs 
in all Courts.. 


Appeal allowed. 
ABDUL HAMID 
versus 
RIYAZ-UD-DIN.® 
Arbitration—Codse of Civil Procedure (det XIV of 1882), sections 506 
- and 510. 


Held that when parties apply orally to the Judge to refer the suit to 
arbityatioa, and the Judge reduces their application to writing and then 
makes a reference to arbitration, it is not open to him, having eregard to 
the provisions of section 510 of the Code of Civil Procedure, to supersede 

e that reference ; the arbitrator not having declined to act. 


Held further that the second paragraph of section 506 is directory only. 
f Nusserwanjee Pestonjee v. Meer Mynouddeen Khan, 6M. I. A., 134, 
distingished. Shamasundaram Iyer v. Abdul Latif, I. L. R, 27 Cal., 61; 
Luxmibat v. Hajes Wadiria Cassum, I. L. R., 23 Bom, 699, referred to. 

APPLIOATION BOR*®REVISION against the order of Maulvi Siraj- 
ud-din, Bar-at-Law, Judge of thé Small Cause Court, Agra. 

The plaintiff brought the present suit for the recovery of 
Rs. 429-15-74 ‘The parties during the pendency of the suit 
applied to the Pourt orally, to refer the matter in dispute between 
them to,the arbitration of B. Tika Ram, Vakil, and agreed to-pay 
the fee of the arbitrator, The defendant having not paid his 
share of the fee due to the arbitrator, the Court superseded the 

®Civil Revision No. 34 of 1907.” 
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Orth, reference and fixed a date for hearing. On the ‘ate 80 fixed, the 
1907. leatned Judge dismissed the claim on the merits. 

Pee ee The plaintiff applied to the High Court for revising the order 

b: of supersession. 

Rrraz- ODIN, Satya Chander Mukerji (with him Ghulam Mujtaba), for the 

applicant. 


The order of the Court superseding the reference was without 
jefrisdiction ; the Court could not revoke the reference. 

Venkata Satya Narain v. Venkata Rangayya, [1993] 13 M. L. J., 3]a. | 

Mohan Lal Sandal (with him Sundar Lal,) for the opposite 
party. 

The application of the parties for reference being not in writ- 
ing as required by section 506, Civil Procedure Code, the order 
of reference was a nullity. The Court could not act upon it. 

Nusserwanjee v. Meer Mynooddeen Khan, [1855] 6M. I. A., 134. 

AIKMAN, J. referred to 

[Shamasundaram Iyer v. Abdul Latif, [1899] I. L. R., 27 Cal., 61.] 

It is distinguishable inasmuch as the parties in that case acted 
upon the reference and objected to the award after its delivery ; 
but in the present case, the arbitrator did nothing and the 
order of reference was not acted upon. 


` Satya Chander Mukerji, was not called upon to spl: 


The following judgment was delivered by 

Aikman, J. AIKMAN, J.—This is an application for the revision of a decree 

cae of the Court of Small Causes at Agra. The applicant filed a 
suit against the opposite party. On the 21st of December, 1906, 
‘the Judge of the Court-of Small Causes, recorded a proceeding, 
stating that the parties being identified by their respective 
Vakils, stated that they agreed to accept any decision on the 
case which should be given by one Babu Tika Ram, Vakil, and 
that they agreed to pay him any reasonable fee for arbitration ; 
the fee to be paid by them in equalshares. Thereupon the Court 
made a reference of the matters in dispute to the arbitration of 
Babu Tika Ram and fixed his fee at Rs. 45, ordering the parties 
each to pay in one-half of this sum. He fixed, the time within 
which the arbitrator was to return his award. The following 
day the plaintiff stated that he had paid his half share of the 
fee fixed for the arbitrator and asked that the defendant might 
be ordered to pay his share. Upon this the Court ordered the 
defendant to pay his half share to the arbitrator or deposit it in 
Court by the 4th of January, 1907. The defendant not having 
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paid his share of the fee, the plaintiff, on the 4th of January, 
1907, paid itn on his behalf and asked that the payment should 
be included in the costs of the case. On the same date the 
learned Fudge recorded an order to the effect that “ probably the 
defendant did not understand that he would have to pay in 
money to the arbitrator.” It is difficult to say how the learned 
Judge arrived at this conclusion in the face of what had taken 
place.on the 21st of December. The learned Judge thereupon 
ordered the parties to nominate another arbitrator who would 
not charge any fee. This not having been done, the learned 
Judge superseded the arbitration and himself passed a decree 
in the case. The plaintiff comes here in revision, contending 
that the case having been referred to the arbitration of Tika 
Ram, with the consent of the defendant, and the said arbitrator 
not having refused to act, the defendant should not be allowed 
to withdraw from the reference without valid cause, affd it is 
also contended that under the circumstances stated, the Court 
below bad no jurisdiction to supersede the arbitration and 
proceed with the trial of the suit. 

The learned Vakil, who appears for the opposite party, con- 
tends that the reference was invalid, on the ground that there 
was no application in writing as required by the last paragraph 
of section 506 of the Code of Civil Procedure, and in support of 
his contention relies on the case Nusserwanjee Pestonjee v. Meer 
Mynoodeen Khan('). That case was under a special regulation 
of the Bombay Presidency, and the application for arbitration 
was a pyivaje one aud not one made in the course of any suit. 
Tt has been distinguished in the case Shama SundrameTIyer v. 
Abdul Latif), where it was held that the second paragraph of 
section 506 is directory ouly, and that in a case where both 
parties consented to a reference to arbitration and where the 
_ order of refevence was made by the Court in the presence of 
their Counsel or Advocates, though not upon a written appli- 


cation, such a refgrence is not a nullity, but merely an irregu-. 


larity not affecting the merits of the case or the jurisdiction of 
the Court. The Privy Council case was also distinguished in 
the cage Luaxumibai v. Hajee Widina Cassum(*). In my opinion 
when the partiss applied orally to the Judge and the Judge 
reduced their application to writing and then made a reference, 
it was nêt open to him, having regard to the provisions of section 


(1) *[1855] 6 M. I. A., 134. 
(2) [1899] I. L. R. 27 Oal., 61. 
(3) [1899] L L. R., 23 Bom., 629. 
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Civit. 510 of the Code, to supersede that reference ;%he arbitrator not 
1907. hating declined to act. - 

—_~ I accordingly allow the application, set aside the decree of the 


Asuu HawD eared Judge of the Court of Small Causes and direct that the 


v. 
Rivac-up-pin. case be dealt with in the manner provided by his order of the 


21st of December last, an extended date being fixed within which 








Aikman, J. 7 4 a 
gaat: the arbitrator shall give his award. Ifthe defendant does not, 
within a reasonable time, pay in his shave of the arbitrator’s fee, 
it shall be received from the plaintiff and be included in the 
costs. j 
The applicant will have the costs of this application in ay 
event. 
Appeal allowed. 
Cin, RAM SARAN DAS 
1907. l versus 
June 28. KING-EMPEROR.* 
Aiwan. J. Cantonment Code (of 1899), sections 79 and 96—nolicé—power delegated 


to two members—notice by one, 


Where the Cantonment Committee delegated the power to issue notices 
on a sub-committe of two members, any single member had no power to 
issue a notice to a house owner to repair his house. P. R. No. 3 followed. 


Criminal REFERENOE by J. J. McLean, Esq., Sessions Judge of 


Meerut. 
The material facts appear from the following order of refer- 
ence :— e. 


: “ Applitant seeks revision of the order of the Cantonment Magistrate con- 
victing him Rs. 3 (with a continuing fine of Re. 1 for drain till compliance) for 
failure under sections 76 and 96, Cantonment Code, on the ground hereto append- 
ed. So far as the competence of the Cantonment Magistrate to issue such 
a notice without express order of the Cantonment Committee is challangél. I 
do not think the objection has force as the Cantonment Magi&trate under sec- 
tions 17 and 281 of the Code has, I think, authority to issue such notice in 
his own name, he Must be presumed to be acting ag the mouth-piece of the 
committee. . 

The objection to section 191(c), Criminal Procedure Code, appears to have 
force as the cases were instituted upon report made by Cantonment employee 
and not a police officer, and the proviso laid down by i section 191(a) was 
apparently complied with before the trust. 

The objection as to the notice appears also to have force. “The notice issued 
° does not specify under what section it was issued, and was a very general one 

addressed to over 50 different persons or bodies. Some of them are vaguely 
designated as the “Government St. John Church,” the Station Theatre, 
° Cr Refce. No. 308 of 1907. 
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ate., and one (Shaikh stbdal Karim who had been dead a year), and it is not 
easy to understand against whom punitive measures would have been taken 
in these cases. The notice appears to have been rather a general intimation 
by way of caution than an express notice intimated to be enforced by penalty 
such ag cdhtemplated by sections 76 and 96. The notice, too, can hardly be said 
to have been delivered to the person proceeded against as it was not shown 
to them and signed. The appellant’s agent also says that though summoned 
as a Babu Lal his real name is Bakhtawar Lal while applicant himself says he 
wanted to appear by his agent or pleader, bat was fined in proprio persona. At 
any rate the service seems to have been somewhat irregular. It is also com- 
plained that the time allowed by the notice 15 days was insufficient when, 60 
houges h&ve to be repaired within that period at the general season for repairs. 
Section 279 of the Code requires that a reasonable time be allowed in such cases, 
and there should have been, [ think, an opportunity given for showing whether 
the period of 15 days was reasonable or not under the circumstances, and an 
express adjudication by the Court: I think both in this case and No. 112 that 
repair, otc., have since been duly carried out. 

Application also took special objection to the ownership of the party wall 
(vide grounds 5 ond 6 on which full opportunity of proof should, I think, have 
been given). For the reasons I must allow the application and submit the record 
to the High Oourt with recommendation that the conviction and sentence 
should be set aside or such other order passed as it may deem proper under 
section 438, Criminal Procedure Oode. 

M. L. Agarwala, for the petitioner. 

W. K. Porter, (Assistant Government Advocate), for the Crown, 

The following judgment was delivered by 

AIKMAN, J.—For the reasons given in the referring order of 
the learned Sessions Judge the conviction of the applicant, Ram 
Saran Das, must be set aside. I would also add that on another 
ground the conviction is open to objection. The Cantonment 
committe delegated the power of issuing notices tq a Sub- 
committee of two. The Cantonment Magistrate in his explanation 
states, that he was the ouly surviving member of that sub- 
committee. As tho power to issue notice had been delegated 
to à Sub-committee of two and not to any single member, the 
notice on this ground is invalid. A similar view was taken by 
the Punjab Ohief Court, vide Oriminal Oase No» 3 of the Punjab 
Record for Aptil “last. The conviction and sentence are set 
aside. The fine, if paid, must be refunded. 


Conviction set aside. 
` [1907] Panjab Record No. 3. 
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RADHA BAI s (1 , 
versus 


KAMOD SINGH ayp orugrs.* 


Jhansi Eneumbered Estates Act (XVI of 1882), section 8, clause c{1)— 
è Mortgage by a disqualified proprielor—Suit after the cessation of 
disqualification—Not maintainable—Consideration—Void—Contract 
Act (IX of 1872)—Limitation Act (XV of 1877), schedule PT, article ` 
75—money decree. 


A disqualified proprietor under the Jhansi Encumbered Estates Act 
mortgaged his property during the time when his disqualification had not 
ceased. After the disqualification had ceased the mortgagee brought a 
suit for foreclosure. Held, such a mortgage being forbidden, by the 
provisions of the law, the consideration was also forbidden and it was 
void under section 23 of the Indian Oontract Act, and the provisions of 
section 43 cannot be applied to such a case. 

The claim having been brought more than six years after the whole 
money became due, a decree for muney could not be given as it was 
barred by article 75 schedule, II, Limitation Act. 

FIRST APPEAL from a decree of Babu Pramatha Nath Banerji, 
Subordinate Judge of Jhansi. 

Suit for foreclosure. _ 

The Court below dismissed the suit. 

Plaintiff appealed. 

The material facts appear from the judgment. 

J. N. Chaudri (with him Durga Oharan Banerj ft) for the 
appellant. 

Karamat Husain, for the respondents. 

The judgment of the Court was delivered by G 

Banersi, J.—This appeal arises out of a suit for foreclogure 
of a mortgage made on the 10th of July, 1896, by thg defendants, 
Kamod Singh, Bhagwant Singh, Ratan Singh, Hira Singh, and ` 
Mangal Singh, the last two of whom were minors on that date 
and "executed the document through their “guardian, Kamod 
Singh. The defendants Nos. 6 and 7 are the sons of Kamod 
Singh and have been made parties as members pf a joint - Hindu 
family. The defendants, Bhagwant Singh, Ratan Singh, Hira 
Singh and Mangal Singh are the sons of Gandharp Singh, who 
die? in 1891. Under the Jhansi Encumbered Estates Act, No. 
XVI of 1882, Kamod Singh and Gaadharp Singh had been 
declared to be disqualified proprietors. One of the disabilities 

. 2 F. A. 221 of 1905. 
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attaching to this‘declaration was that those persons were incom- Cir. 
petent to mortgage their proprietary rights in land of any part 1907. 
thereof [see section 8, clause (e) (1)]. Under section 28, clause Se 


(b) of the Act this disability eee to any person succeeding Hane Bat 
to the proprietary rights of those persons and therefore to the Ruston Swai 
sons of Gandharp Singh after his death. It is an admitted = 
fact that at the date of the execution of the conditional sale-deed Binara, sf 
in question, the executants of that document were labouring 
under this disability. The Court below has on this ground 
refused to enforce the deed and grant a decree for foreclosure. 
But it has made a decree for money against Bhagwant Singh 
. and'-Ratan Singh, two of the sons of Gandharp Singh, ap- 
parently overlooking the provisions of section 28 to which 
we have referred above. “If a money decree could be passed 
against those persons, there is no reason why a similar ‘decree 
should not have been passed against Kamod Singh. The plain- 
tiff appeals from the decree of the lower Court, and contends that 
having regard to the provisions’ of section 43 of the Transfer 
of Property Act she was entitled to a decree for foreclosure, in- 
asmuch as the mortgagors were subsequently released from dis- 
ability on the 3rd of November, 1896. In our opinion this plea 
cannot prevail. The consideration for the loan was the mort- 
gage of their property by the disqualified proprietors. Such 
a mortgage being forbidden by the provisions of the Jhansi 
Encumbered Estates Act, the consideration was one forbidden 
by law. It was also of a nature which, if permitted, would defeat 
the provisians of that Act. ‘The agreement, therefore, was one, 
the consideration of which was unlawful within the meaning of 
section 23 of the Contract Act and was consequently void. ‘The 
provisions of section 43 of the Transfer of Property Act cannot 
beeapplied to an agreement of this nature. This disposes of 
. the first plea taken in the memorandum of appeal. The second 
plea is that the plaintiff is in any event entitled to a money 
„decree against the respondents Nos. 1 to 5% This plea might 
have prevailed’ had the claim for a money decree not been 
barred by the law of limitation. The bond provides that the 
amoupt secured by it is to be repaid by annual instalments 
. of Rs. 700, haf of which is to be paid on the 15th of Pus Sudi 
and the oth€r half on the 15th of Jeth Sudi, every year. It 
furthe? provides that on ethe instalments remaining” unpaid 
for two years, the mortg&gors shall pay the whole of the amount, 
together with interest, ina lump sum. Itis admitted that no 
instalment was paid. The last of the two years’ instalments became 
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payable on the 4th of June, 1898. Therefore. under the terms 
of the bond, the whole amount secured by it became payable 
on that date and time began to run, under Article 75, \chedule 
II of the Limitation Act, from that date. There is no qudstion 
of waiver in this case. As the suit was not brought until after 
the expiry of six years from the date on which the whole 
amount of the debt became due, the claim for a money: decree 
was barred. In this view the second plea taken in the memo- 
randum of appeal must fail, and the objection raised on behalf 
of the respondents, under section 561 of the Code of Civil 
Procedure, must prevail, the result being that the plaintifi’s 
suit must stand dismissed. We accordingly dismiss the appeal 
with costs and allowing the objections under section 561, with 
costs, dismiss the plaintiff’s suit. We do not interfere with the 
order of the Court below in regard to the costs of the defendants 
in that Court. 
Appeal dismissed. 


KUNDAN LAL AND ANOTHER 
versus 
GAJADHAR LAL AND ANOTHER®?”. 
Civil Procedure Code (Act XIV of 1888), section 459 —guardian ad litem— 
married woman—husband alive but non compos mentis, 

In no case can a married woman be appointed as guardian ad litem, in- 
asmuch as she is ao disqualified and any apparent appointment of her as 
guardian is not a mere irregularity. A woman whose husband is alive 
but non-compos mentis cannot be appointed guardian lifem of her 
minor son. Sham Lal v. Ghasita, I. L. R., 23 AN., 459 followed. 

APPEAL from the decree of Babu Ishri Prasad, Subordinate 
Judge of Cawnpore. 

Suit to set aside a decree. é 

The appellants sued for a declaration that a decree which the 
respondents had sobtained against them was,not binding upon, 
them on the ground that the decree had been’ passed during 
their minority under the guardianship of their mother, (their 
certificated guardian), who was a married woman. Their father 
was a lunatic and they were not properly represexted in the suit. 
The defence was that the appellants had not been*prejudiced in 
the “former suit which had been properly defended om their 
behalf up to the High Court. ° 


The Subordinate Judge dismissed the suit. 
°F, A. 149 of 1905. 
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"Plaintiffs appented: 


Sandarlal (with him Baldev Ram Dave), for the E 
argued phat Musammat Jamna Kunwar, mother of the appellants, 
being a married woman, was not a fit person to be appointed 
guardian ad litem. 

Sham Lal v. Ghasita, [1901] I. L. R., 23 AN., 459. 
Section- 443 of the Code of Civil Procedure provided for an 
order appointing a guardian, and the only privilege reserved for 
a certifiçated guardian was tbat such a person should have 
préference in the matter of appointment. But the question in 
every case was whether a proper person had been appointed. A 
married woman was not a proper person, and the Code itself 
contained a clear interdiction against her appointment as would 
appear from section 456. He referred to 

8. A. 1234 of 1905 (unreported). ’ 
Zamina Begam v. Nihal Chand, [1883] 3 A. W. N., 90. 
Madan Mohan Malaviya (with him J. N. Chaudrw, for the 
respondents, contended that a certificated guardian could not be 
passed over, and the only reason put forward as disqualification 
was the fact of her being a married woman. The formal order 
appointing a guardian would be an irregularity which would be 
covered by section 578, Code of Civil Procedure, as observed by 
the Privy Council in 
Mussammat Bibi v. Banke Behari, [1903] L. R., 30 I. A., 182, 
Upon the same principle where an otherwise proper person had 
been appointed guardian ad litem, the fact that the provisions 
of section 456 had not been strictly observed would not vitiate 
the proceeding in the former suit, and would be àa meré 
irregularity. 

Kachayi v. Motdien, [1905] I. L. R., 29 Mad., 58. 
. Dammar Sirigh v. Pirbhu Singh, [1907] 4 A. L. J. R., 155. 


It was not alleged that there was any fraud in obtaining the 


“decree now sought to be set aside. The cases relied on by the 
other side were disfinguishable. 2 
Suudarlal, replied. 


The judgment of the Court was delivered by 

Kxoy, A. C. J..—The point which we have to consider in this 
appeal is wheth&r the decree, dated the 16th of November, 1900, 
is a nullity against the plaintifis as they were not represented 
in the guit in which the said decree was made by a legally 


appointed guardian. Thè plaintiffs up to the time when the ` 


suit was brought which resulted in the deeree of the 16th of 
‘November, 1900, were and, one of them is still a minor. In 
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the former suit they were arrayed as defendants under the 
guardianship of Musammat Jamna Kunwar, their mother.and 
certificated guardian, but no application was made to the Court to 
have Musammat Jamna Kunwar appointed as guardian ad kitem, 
nor was any formal order at any stage in the suit to that effect 
passed, It is contended by the learned Advocate for the appel- 
lants that in any case, looking to the language of section 457 
of the Civil Procedure Code, Musammat Jamna Kunwar could 
not -have been appointed guardian ad litem, she being a married . 
woman with her husband still alive. Tt is true that the husband 
is said to be more or less non compos mentis, but the words used 
in section 457 are very clear and emphatic, they are in no way 
hedged or limited by any qualifying word, and according to 
them a married woman cannot be appointed guardian ad litem. 
This was the view taken by this Court in Skam Lal v. Ghasita(') 
and this case is followed by an unreported case-—S. A. No. 1234 


“of 1905, decided on the Ist of February, 1907. On behalf of the 


respondents an attempt was made to distinguish this case from 
those cases on the ground that in neither of them was a married 
woman, a guardian, appointed by an authority, competent to 
appoint a guardian. Musammat Jamna Kunwar is a guardian ap- 
pointed by a competent authority to Kundan Lal and Balbhadar 
Parshad while they were minors. Our attention is called to the 
provisions of section 443 of the Code of Civil Procedure, also to 
the ruling in Kachayi v. Moidien (*). Looking, however, to the 
plain words of section 457 we hold that in no case can a married 
woman be appointed as guardian ad litem, inasmueh as she is - 
disqualified, any apparent appointment of her as guardian is not 
a mere irregularity. : 

We decree the appeal, set aside the decree of the Court below 
and grant the appellants a declaration to the effect that decree 
No. 77, passed by the Subordinate Judge on the 16th of Novem- 
ber, 1900, and the decree in appeal be discharged. The plaintiffs 
will get their costs in both Courts, and cost& in this Court will 
include fees on the higher scale. 

S. 0. ©. l Appeal decreed. 


(1) [1901] L L. R., 23 All, 459. , . 
(2) [1905] I. L. R., 20 Mad., 58 
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ABDUL RAOOF 
2 versus 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), section 476 —High Court's 
power to interfere in revision—Board of Revenue. 
The High Court has no power to interfere in revision in an order passed 
by a Collector under section 476, Code of Criminal Procedure, but an 
: appkcation for revision should be filed before the Board of Revenue. 


CRIMINAL REVISION against the order of C. A. Streatfield, Esq., 
District Magistrate and Collector, Jaunpur. 

The applicant applied to'the Assistant Collector to have his 
name recorded in respect of certain property. The Assistant 
Collector granted the application but the Collector rejected it and 
ordered the prosecution of the applicant. The applicant applied 
for revision of the order. 

W. K. Porter (Assistant Government Advocate), took a preli- 
minary objection to the hearing of the revision. He said that 
the order passed by Mr. Streatfield was one which eould not 
have been passed by him in his capacity as Magistrate, but could 

“have been passed by him as Collector. The order would, there- 
fore, be taken as one passed by the Collector and not open to 
revision by the High Court. He referred to 


In the matter of the petition of Alamdar Husain, [1901] I. L. R., 23 AU , 249. 


In the matter of the petition of Bhup Kunwar, [1903] I. L. R., 26 All, 250. 

Satya Chandra Mukerji, for the applicant, contended that as it 
was conceded that the order of the District Magistrate wae a bad 
order it should be vacated and Mr. Streatfield be left at liberty 
to pass an order as Collector if he so chose. In the case in 23, 
AIL, 251, Sir Arraur STRACHEY, although refusing to set aside the 
or det of Mr., Tweedy because of a misdescription in his official 
“designation, did not decline jurisdiction and went to the merits. 
There was no reasgn why that course should net be followed in 
this case. The Wourt should not decline jurisdiction on the 
ground that the order if correctly passed, would not have been 
open to revision byt should deal with the matter as it stands, 
The High Court can look into an order passed by a District 
Magistrate and should do so. 


The following judgment was delivered by 
Ditton, J.—The order of which revision is sought mader sec- 


tion 439 of the Code of Criminal Procedure,in this case is an 
è Oriminal Revision No. 313 of 1907. 
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order which was passed by Mr. C. A. O. Streaifield, tho Distrişt 
Magistrate and Collector of Jaunpur, on the Ist May, 1907. It 
does not appear froin the order itself whether it was passed 
under section 476 of the Code of Criminal Procedure, but I will 
assume that it was so passed. The facts are these:—An appli- 
cation was made by Abdul Raoof, the petitioner, to have his 
name recorded in respect of certain property said to have been 
conveyed to him by an oral gift made by one Musammat Jainab 
Bibi. His application was granted by the Assistant Collector 
but upon appeal to Mr. Streatfeld as Collector that order was 
discharged, and on a subsequent occasion Mr. Streatfield passed 
the order in question in this case. The order before me is 
headed as follows :—‘ Copy of order passed by Œ. A. O. Streat- 
field, Esq., 1. 0. s., District Magistrate of Jaunpur in the case of 
King-Emperor, complainant v. Abdul Raoof” and it is signed 
“CO, A. O. Streatfield, District Magistrate of Jannpur.” Now it 
is clear that under the provisions of section 476 of the Code of 
Criminal Procedure, Mr. Streatfield had no jurisdiction as District 
Magistrate to pass any order in the mutation case. But he cer- 
tainly had jurisdiction to pass an order under section 476 in his 
capacity as Collector. Does the fact, then, that the order in 


question purports to have been passed by the District Magistrate ` 


and to have been signed by Mr. Streatfield in that capacity, have 
the effect of rendering it an order passed by a District Magis- 
trate? J think not. Iam supported in this view by the ruling 
in the matter of the petition of Alamdar Husain(?), : The order, 
of which revision is sought, must, therefore, be taken to have 
been passed by Mr. Streatfield, as Collector and not da District 
Magistrate. Now if it was passed by him in his capacity as 
Collector, the next question I have to consider is whether I shave 
any jurisdiction to interfere in the matter under section 439 of 
the Code of Criminal Procedure. It is clear that 1 have not, 
vide the ruling in the matter of the petition of Bhup Kunwarl*): 
That ruling clegrly lays down that this Court can only exercise 
its powers of revision under the Code of Ofiminal Procedure 
when the order under section 476 of that Code is passed by a 
subordinate Criminal Court. The petitioner should, in my 
opinion, have applied for revision to the Boardyf Revente. For 
the above reasons I reject the application. . 

s ~ > . Applicationerejected. 

(1) [1901] I. L. R., 23 AlL, 251. 
(2) [1903] I. L. R., 26 AN., 250. 
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, > RAGHUNANDAN PANDE 
' VETSUS 


AMBIKA SINGH anp orgers.* 


Transfer of Property Act (IV of 1882), section 91— permanent lease-holder— 
right to redeem—terms of the lease. 


Where the plaintiff was put in possession of land as a permanent jesse: 

e holdòr in consideration of a premium to be paid yearly and could do with 

the land what he liked, held that he was not a mere tenant or an ordinary 

lessee but had such an interest in the land as was sufficient to entitle him 
to redeem a prior mortgage. 

SECOND APPEAL against the decree of Saiyid Muhammad Tajam- 
mul Husain, Subordinate Judge of Ghazipur, reversing a decree 
of Babu Bans Gopal, Munsif of Ballia. 

Suit for redemption. 

The Court of first instance decreed the suit, but the lower 
appellate Court reversed the decree. 

Plaintiff appealed. 

The material facts appear from the judgment. 

Govind Prasad (with him Haribans Sahat), for the appellant. 

‘William Wallach (with him Muhammad Ishaq), for the 
respondents. i 

The following judgment was delivered by 

GRIFFIN, J.—The plaintif who is described as an istimrari 
pattadar (peymanent lease-holder) under an instrument of the 
year 1897 in respect of certain str land sues to redeem a mortgage 
created by the predecessor in title of his lessor in the year 1840 
overa property, of which the sir land leased to the plaintiff is 
a payt. The question for decision in this appeal is whether the 
„plaintiff has sach an interest in the mortgaged property as would 
give him aright to redeem under the provisions of section 91 
of the Transfer of Property Act. The lower appellate Court hag 
held that the plaintiff has no such interest under his lease as 
would confer upon him the right to come in and ask to redeem 

. the property. i 

The plaintiff somes in second appeal to this Court, and it is 

contended that under the special conditions of the lease in the 


plaintifi’s favour he has such gn interest in the property as wofild ` 


confer upon him the title te come in and redeem. 
The terms of the so-called patta are somewhat peculiar. 


of ƏB. A. 936 of 1904. 
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Civin. In consideration of a sum of Rs. 800 premittm, the plgintiff-is 
1907. placed in possession of the sir lands specified in the document, 
we and subject to the yearly payment of the rent of Rs. 40-6-6, he 
ee aes can do whatever he likes with the property. Even Yor, non- 
v. payment of rent he may not be ejected and the lessors have their 
AnBIKA SINGH. remedy to recover their rent by proceeding against other pro- 
Grifin, J. perty. If the title of the lessors is found to be defective, they 
rare are liable to repay the Rs. 800 premium. The lease was one in 
perpetuity. The terms of the document would no doubt bring 
it under the definition of ‘lease’ as given in the Trénsfer of 
Property Act. The effect of the document is to confer all rights 
of ownership upon the plaintiff, subject to payment of a yearly 
rent. I am referred on behalf of the appellant to the following 
rulings:—Paya Matathil Appu v. Kobawel Amina(?), Radha 
Pershad Missir v. Manohur Das(*), Jugul Kissore Lal Sing Deo 

v. Kartice Chunder Chottopadhya(*), Kaswm-un-nissa Bibee v. 

Nilratna Bose(*) and Ramsubhag Misra v. Narsingh(*). 

In the last case it was held that a sub-mortgagee had a right 
to redeem a prior mortgage. In the Madras case it was held 
that the word ‘interest’ was not necessarily confined to right of 
ownership, but was sufficiently large to include any minor 
interest such as that of a tenant or a person having a charge. 
In the same judginent we find a dictum of Fry, L. J., to the 
following effect :—‘‘ According to the general law of the land a 
person, who claims as lessee under a mortgagor after the mort- 
gage, and has thereby derived an interest in the equity of 
redemption, has the right to reedem.” 

The Oalcutta cases deal with the rights of patnidars. Tn the 
case reported in 8 Cal., 79, I find at page 87 the observation of 
PONTIFEX, J., to the following effect :—“ In this country pdétnis, 
zar-t-peshgi leases and interests of that nature are very congider- 
able interests in the land and cannot be looked «pon as mere, 
leases for a term of years, which a mortgagee might have the right 
to disregard. ‘Bhey are in fact substantial pyoprietorial interests 
on the grant of which, as in this case, considerable premiums are | 

. paid, and it is only equitable that persons in that position should 
be allowed the opportunity of preserving heir interests by 
redeeming any mortgages made by the superiorholder.” 

. (1) [1895] I.L. R., 19 Mad., 181- 

é (2) [1880] I]. R., 6 Cal., 317, . 
l (3) [1892] I. L. R., 21 Oal., 116. 
(4) [1881] I. L. R., 8 Cal, 79. 
° (5) [1905] 2A. L.J. R., 162. 
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Tn a more recet case, Grish Chunder Dey v. Jura Moni De(*) C1vIL. 


it was held that a person holding a rayati interest in property, had 1907. 

no such interest as would confer upon him a right to redeem the —— 
property? Upon the facts as stated in the report, I am unable to Raona en 
ascertain what were the terms of the rayati lease in favour of v. 

the plaintiff in that case. Ausixa BIxon, 


For the respondent I am referred to section 85 of the Transfer Grifin, J. 

of Property Act, and it is contended that the plaintiff had no ag 
such’ interest in the property mortgaged as would render it 
necessary for him to be joined as a party under the provisions 
of that section. The test Iam asked to apply is whether the 
plaintiff had such an interest in the mortgaged property as 
would be affected by the mortgage. Looking to the peculiar 
terms of the document, under which the plaintiff holds, I am of 
opinion that the plaintiff had such an interest in the property 
as would confer upon him the right to come in and ask to 
redeem. The plaintiff cannot be described as a mere tenant or 
.an ordinary lessee. Subject to the payment of this fixed amount 
every year he has all the rights of ownership. 
- The view that I take in this case is based upon the peculiar 
facts of this case. I must, therefore, allow the appeal, set aside 
the decree of the lower appellate Court and remand the case for 
trial on the merits. Costs of this appeal will be costs in the 
case. 


Appeal decreed. 
(6) [1898] 5 Oal, W. N., p. 83. 
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DEBI PRASAD te ORIMINAL. 
aT versus 1907, 
SHEODAT RAI* Judy 11. 
Criminal Procedyre Code (Act V of 1898), sections 145, 537—parties present— — 
notice not pasted—irregularity—effect of order. RICHARDS, J. 


Where parties to a proceeding under section 5 of the Code of 
Criminal Procedufe had notice of the proceedings and had their cases 
fully heard by the Magistrate, the order should not be set aside in revision 
even though the provisions of the section were not strictly complied « 
witb and the pagties were not personally served and no notice was fixed 

at the disputedproperty. The object of the section merely is to prevent 
a iteka: of the peace by maintaining one or other of the partien in 
possession. 


REVISION against the orger'of Khan Bahadur Maulvi Nizam- 
` ud-din Ahmad, Magistrate of the first class of Ghazipur. 
20r: R. No. 248 of 1907. ~ 
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The material facts appear from the judgmeit# . 

‘Welliam Wallach, for the applicant. 

M. L. Agarwala, for the opposite party. í 

The following judgmèėnt was delivered by : 

Rionarps, J.—This was an application to revise an order made 
under section 145 of the Code of Criminal Procedure. It would 
appear that the matter originated by a Police report that, there 
was likely to be a breach of the peace between two brothers owing 
to a dispute about land and asking that proceedings should ` 
be taken under section 107 and also under section 145. On’ the 
17th of September, 1906, the Deputy Magistrate issued notices 
to the parties under section 107 to show cause why the parties 
should not be bound over to keep the peace. On the 5th of 
October, 1906, the case came on and the Court finding that the 
dispute was really a dispute about land, it ordered the proceed- 
ings to come on under section 145. Statements had been put 
in by both parties in the proceedings under section 107. The 
parties attended in Court, the patwari was examined, and the 
Court finding that the opposite party had proved their possession, 
made an order providing for the possession of the opposite party. 
Of course the order of the Magistrate is made without reference 
to the merits of the claim of either of the parties and they are 
entitled to take such proceedings as they think right to have 
their real title ascertained and declared. The object of the 
section is merely to prevent a breach of the peace by maintaining 
one or other of the parties in possession which the Court finds 
they had immediately before the dispute. In thé present case 
the provisions of section 145 were not strictly complied with. 
The parties being in Court and the order being made in gheir 
presence, the Court did not direct that they should’ be served 
personally. . No notice of the order was fixed to any placat or 
near the subject of dispute. It certainly would be well that all 
Magistrate's proceeding under section 145 should in all cases 
strictly comply “with the various provision’ gf the section, and 
if I could find that the applicants here had been in the smallest 
way prejudiced by any omission to comply with the provisions of 
the section, I should feel bound to set aside thé order contplained 
of. Orders made by the Magistrates are not „under ordinary 
cicumstances liable to be revised by the High Court. e There is 
an express provision in section 43 of the Code of ‘Criminal 
Procedure that the Court cannot under that section deal with 
proceedings undef Chapter XII (in which section 145 is included). 


vot. ivy ° HIGH COURT. 


It has, however, Ween held in Criminal reference No. 189 of 1903, 
that the High Court can, under certain circumstances, interftre 
with orders purporting to be made under section 145 and this 
ruling 4vas followed and to some extent extended in the case of 
T. A. Martin(*). The facts in the Criminal reference No. 189 of 
1903 are somewhat similar to the facts in the present case and 
as I have already said that whatever my individual view of the 
provisions of section 435 might be, I should follow that ruling, 
andl set aside the order if I found that the applicant had been in 
any way prejudiced by the order. In the present case, however, 
Iam quite satisfied that there was a dispute about Jand that 
there was an apprehension of a breach of peace arising out of 
this dispute about land, and I find also that the parties interested 
in the dispute appeared and had their case fully heard before 
the Deputy Magistrate. The order he made is, dated the 18th 
of February, 1907, and the present application was not filed until 
the 18th of May following. It also appears that it took 13 days 
to get a copy of the judgment, -but even allowing for this time 
a very considerable period was allowed .to elapse before any 
steps were taken to set aside the order of the Deputy Magistrate. 
All the provisions of section 145 which were not complied with, 
are provisions enacted for the purpose of enabling both parties 
to the dispute to have their respective cases fully heard, by the 
Court after due notice. In the present case the parties had 
notice and had their respective cases fully heard and the learned 
Counsel for the applicant admits that he is unable to point out 
or even suggest any injury suffered by his clients due to the 
non-compliance with the provisions of the section. Section 537 
of the Code of Crimimal Procedure expressly provides that no 
finding, sentence or order passed by a Court of competent juris- 
diction shall be reversed or altered on appeal or revision on 
account of any error, omission or irregularity unless such irregu- 
* larity has’ in fact occasioned a failure of justice. I think it 
would be an extrgmely technical reading of tis section to hold 
that the order passed by the learned Deputy Magistrate was not 
an order of a Court of competent jurisdiction merely because 
there were irregylarities in the part of the procedure causing no 
injury to eithes party. Under any circumstance it is a matter 
entirely in thediscretion of this Court whether or not it will in 
revisiow set aside an order, and in exercise of this discretion I 
refuse in the present case to set aside the order. With the 
consent of both parties I niake an expres direction that the 
(1) [1904] Al. W. N., 234. 
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order of the Magistrate shall be deemed to apffy only to plot 
No? 58. Inasmuch as I consider that it is of the greatest im- 
portance that Magistrates should strictly comply with the pro- 


visions of tlie Code, [ direct that a copy of this judgikenyt be ` 


sent to the Deputy Magistrate who tried the case. The applica- 
tion is rejected. í 
Application rejected. 


MAKUND PRASAD AND OTHERS oy 
VEPSUS 


RAJRUP SINGH awp orners.” 
Transfer of Property Act (IV of 1882), sections 10, 12, 126—gtft subject 
to a power of revocation— gift not repugnant to the original transfer. 
Where the defendants made a gift of certain property to the plaintiffs 
on the condition that the land would be liable to be taken back in the 
event of the plaintiffs’ transferring it, held that the gift was a gift subject 
to a power of revocation and was not repugnant to the original transfer 
under sections 10 and 12 of the Transfer of Property Act. The plaintiffs, 
therefore, were not the proprietors of the land. 

Sroonp APPEAL against the decree of W. J. D. Burkitt, Esq., 
District Judge of Allahabad, confirming a decree of Pandit Raj 
Nath Sahib, Subordinate Judge. 

Suit for a declaration of right. 

The Courts below decreed the suit. 

Defendants appealed. 


Durga Charan Banerji (with him M. L. ee and Damodar 
Das), for the appellants. 

Madan Mohan Malaviya, for the respondents. A 

The judgment of the Court was delivered by 

Banersi, J.—This was a suit for a declaration thatshe plaintiffs 
hold the land in suit as proprietors and not as tenants. It ` 
appears that on she 10th of September, 1859, the predecessors 
in title of the plaintiffs sold their share in ihe. aamindari of the 
village in which the land in suit is situated to the predecessors 
in title of the defendants No. 5 to 16. On thg same date the 
vendees executed a document by which they made over to the 


vendors 5 bighas of land, together with trees, to be held by them ` 


and their heirs for their maintenance subject to the cendition 


that the land would be liable to be taken back in the event of, 
their transferring it. This was a gift subject to a power of `- 


® S. A. No. 923 of 1905. 


ot 


© 
voL]  — HIGH COURT. 


, Tévocation on the happening of a certain event. The Courts 
below have granted to the plaintiffs a decree declaring tlem to 
be proprietors of the land and not tenants. So far ag the decrees 
of the Courts below declare the plaintiffs not to be tenants, they 
are perfectly right. But in so far as they hold that the plaintiffs 
are absolute proprietors, we think they are wrong. As we have 
said above, the plaintiffs hold under a gift subject to a power of 
revocation. The learned Vakil for the respondents contended that 
the condition as to revocation was repugnant to the original 
trafisfer and could not be given effect to, and in support of this 
argument he referred to sections 10 and 12 of the Transfer of 
Property Act. The answer to this is to be found in section 126 
of the Act, which recognises the validity of a power of revoca- 
tion in the case of a gift provided the event on the happening 
of which the gift can be revoked, does not depend on the will 
of the donor. The learned Judge in the concluding part of his 

‘judgment remarks that the plaintiffs have no power to transfer 
the land, but notwithstanding this he affirmed the decree declar- 
ing them to be absolute proprietors. It was urged on behalf of 
the appellants that this was a grant which was liable to resump- 
tion under the provisions of the Tenancy Act. This isa question 
which we are not called upon to determine in this case. The 
result is that we vary the decrees of the Courts below so far 
that we declare that the plaintiffs hold the land in question 
not as tenants but under the terms of the deed, dated the 10th 
of September, 1859, to which we have referred above. To this 
extent wę allow the appeal. Under the circumstances we make 
no order as to costs of this appeal. ‘ 

T Appeal decreed in part. 

3 MAUJI RAM 

oe VETSUs 
MOHAN SINGH awp oruens.* 

Estoppsl—prioy mortgagee, no pariy to a suit on Subsequent mortgage— 
property advértised for sale as free from ineumbrance— prior mortgages 
bidding for tt without notifying his mortgage. 

M was.a prior mortgagee of the property in dispute. R} a subsequent 
mortgagee, brohght a suit without making M a party and obtained a 
decree. The property was advertised for sale as without any incumbrance. 
M was present at the time of sale and bid for the property but didnot 

_ notify his own claims. Heldethat he was estopped irom disputing the 
claim of the purchaser in execution of the subsequent mortgage decree. 
Gheran v. Kunj Bihari, I. L. R., 9 AN., 413 distinguished. 

8. A. No. 765 of 1906. 
95 - 
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SECOND APPEAL against the decree of Pandit Rém Autar Pande, 
District Judge of Mainpuri, confirming the decree of Babu [shri 
Prasad, Subordinate Judge. 

Suit for recovery of money upon the basis of a simple m&rtgage. 

The material facts appear from the judgment. 

The Courts below dismissed the suit. 

Plaintiff appealed. 

. Surendra Nath Sen, for the appellant. 

Kedar Nath, for the respondents. 2 

The following judgment was delivered by > 

Grirrin, J.—Sardar Singh, grandfather of the defendant 
No. 1, was the original owner of the 14 biswa zamindari share 
now in dispute. He executed a mortgage bond in favour of the. 
plaintiff on the 10th of March, 1888. The principal secured was 
Rs. 49, with interest, at 2 per cent. per mensem. The plaintiff 
in the present suit asks for a decree for Rs. 1,184-8-0, principal 
and interest and claims that in default of payment the mortgaged 
property be foreclosed. 

Sardar Singh, on the 9th of May, 1888, executed a mortgage 
of a 14 biswa zamindari for a sum of Rs. 400 in favour of Ishri 
Prasad, father of the appellant. There was a second mortgage 
in favour of Ishri Prasad of the 21st of November, 1889. [shri 
Prasad, obtained decrees upon both his mortgages. The plaintiff 
was not a party to the decree obtained by Ishri Prasad upon the 
25th of February, 1901, for sale of the mortgaged property on 
foot of the mortgage of the 9th of May, 1888. In execution of 
that decree the mortgaged property was sold and was purchased 
by Ram Charan, defendant No. 2, on the 20th of February, 1902, 
for a sum of Rs. 810. In the execution proceedings the plaintiff, 
who held a general power of attorney on behalf of his father, 
applied for permission to bid at the sale of the property. e The 
permission was granted, and the appellant did* actually bid. 
against Ram Charan. In the proclamation for sale no mention 
was made of the'plaintiff’s mortgage of the 19th of March, 1888. 
In the year 1894, the plaintiff had sued upon’ the basis of his 
mortgage and obtained a decree for foreclosure on the 17th of 
February, 1894, and he had actually been put in possession in 
execution of that decree in the year 1899. After the sale to 
Ram Charan, the plaintiff applied for mutation of names. His 
application was rejected on the objection of Ram Charañ. 

In 1904, the plaintiff brought a suit’ against Ram Charan, im- 
pleading his fatMer, Ishri Prasad, also for possession of the 
property in suit on the ground that he, Mauji Ram, had obtained 
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foreclosure decree prior to the sale to Ram Charan. The suit 
was dismissed upon the ground that Ishri Prasad was not a party 
to the decree for foreclosure obtained by the plaintif. The 
plaintiffin the present suit falls back upon his mortage of the 
10th of March, 1888, and asks for a decree as stated above. 

It has been found, as a fact, by the Courts below that the pro- 
perty pays Rs. 26 Government revenue, and that the plaintiff, 
appellant and his father, Ishri Prasad, are members of a join 
Hindu-family. It has also been found that the plaintiff-appellant 
at the auction sale bid for the property and raised the price so 
as to realize his father’s decree in full. Upon these facts the 
Courts below have found that the plaintif is now estopped by 
his own conduct from disputing Ram Charan’s purchase. The 
plaintiff's suit has, therefore, been dismissed. The plaintiff comes 
in second appeal to this Court. 

It is contended on his behalf that the plaintiff in bidding at 
the auction sale could not be held to be doing an act with the 
intention of inducing Ram Charan or any one else to believe that 
he, the plaintiff, had relinquished his claim over the property. 

On behalf of the respondent it is urged that the present suit 
is barred by the rule of res judicata, by reason of the dismissal 
of the plaintifi’s former suit of the year 1904. I do not consider 
it necessary- to enter into the question raised by this contention, 
as in my opinion the plaintifi’s suit has been properly dismissed 
by the Court below. We find the plaintiff at an auction sale 
bidding for the property, which is advertised for sale without 
any incumbsances being notified. He was the son and general 
attorney of the decree-holder, in execution of whose decree the 
property was being sold. He keeps silent as to his own claims 
on the property and the result of his bidding is that Ram Charan 
has éo pay Rs. 810 for zemindari share, which pays Rs. 26 

.Government revenue per annum. If Ram Charan or any of 
those present at the auction sale had any idea that the plaintiff 
was all the time holding up in his sleeve, his éfrn claim amount- 
ing to over Rs. [,100, it is extremely probable that the property 
would not have been sold at any thing like the figure it has 
realized. The faets of this case are distinguishable from the 
case, Gheran y” Kunj Behari('), In my opinion the Courts 
below were justified in finding upon the facts that the plaintiff 
is estopped now from setting*up his title. 1 dismiss this appeal 
with costs including fees én the higher scale. 

si ppeal dismissed, 
(1) [1887] I. LR, 9 AN., 413, 
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Bangg, J. versus 
ey JHANDU.* 
Transfer of Property Act UV of 1882), section 6, clause (d)—sale of books— 
. Jajmani Bahis—right to act as hereditary guide—Transfer of. 


The sale of Jajmani Bahis (books in which lists are kept of pilgrims 
who have visited the place in past years) is not forbidden by clause (d) 
of section 6 of the Transfer of Property Act. A sale, however, of these 
books will not convey to the purchaser any right of the judgment-debtor 
to act as the hereditary guide of the pilgrims mentioned therein. ` 
SECOND APPEAL against the decree of Babu Khettar Mohan 
Ghose, Additional Judge of Aligarh, modifying a decree of 
Saiyid Jawad Husain, Munsif of Kasganj. 
Suit for sale upon a mortgage. 
The Courts below decreed the suit in part. 
Plaintiff appealed. 
The facts appear from the judgment. 
Gulzari Lal, for the appellant. 
The respondent was not represented. 


The judgment of the Court was delivered by 

Aikman, J. AIKMAN, J.—-This was a suit for sale upon a mortgage. Among 
= the properties mortgaged were two Jajmani Bahis and certain 
other documents. In regard to these document the glaim having 
been dismissed, the plaintiff appeals and contends that a decree 
ought to have been made for the sale of these also, The learned 
Vakil for the appellant presses the appeal only in regartl to 
the books and not in regard to the sanads and leases., As 
regards the books we see no reason why they should not be | 
sold merely as books. They are not account books but they ` 
are books whichwcontain lists of pilgrims, who have visited 
Soron in past times. The sale of these books will of course 
not convey to the purchaser any right of the judgment-debtor 
to act as the hereditary guide of the pilgrims, and if sold, 
they will be sold for their own value whatever such value 
may be. We think that the Court below was Wrong in hold- 
. ing that the transfer of such books is forbidden by chause (d) 
section 6 of the Transfer of Propersy Act. We accordingly 

allow the appeal go far that in addition to the property ordered 

R A 940 of 1908. 
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to be sold, we order the sale of the two books mentioned in the 
plaint, if the mortgage debt is not paid on or before the first of 
December, 1907, to which date we extend the time [= payment. 
At the ‘time of sale, if a sale takes place, it must bb notified to 
intending purchasers that the sale will not convey any right 
of the judgment-debtor to his birt jajmani. We make no order 
as to costs of this appeal. 


Appeal decreed» 


BANWARI LAL AND OTHERS 
VETSUS 
GOPI* 
Agra Tenancy Act (II of 1901, Local}, section 199—suit filed beyond the 
period prescribed by—within time under Limitation Act—whether time 
barred. 


When an order under section 199 of the Agra Tenancy Act is passed 
by a Revenue Court directing the defendant to file a suit in Civil Court 
within the time limited by that section, the ordinary period of limitation 
is thereupon suspended and the special period provided by the Tenancy 
Act is substituted. Such suit instituted beyond the period prescribed by 
the Tenancy Act is barred by limitation irrespective of the period 
prescribed by Schedule IT of the Indian Limitation Act. 

Seconp APPEAL against the decree of Pandit Pitambar Joshi, 
Subordinate Judge of Bareilly, reversing a decree of Babu Udit 
Narain Singh,. Munsif of Havali, Bareilly. 

Suit for a declaration of right. 

The Court of First Instance decreed the suit, but the lower 
appellate Court reversed the decree. ` ° 

Plaintiffs appealed. 

The material facts appear from the judgment. 

Satish Chandra Banerji, for the appellants. 

Sital Prasad Ghose, for the respondent. 





The following judgment was delivered by # 


Ditton, J.—The suit out of which this appeal has arisen was 
brought by the plaintiffs-appellants for a declaration that they 
are the owners if possession of the groves Nos. 2806 and 2814, 
situated in mauza Bithri. The facts of the case are as follows :— 
One Manik Chand, ancestor of the defendant-respondent, instituted 
‘a suit against the plaintiffs in the Revenue Court for arrears of 
rent in respect of these groves. In that suit the present plaintiffs, 


who were then defendants, pleaded that they had proprietary 
#8, A. No. 505 of 1906. , 
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rights in the groves in question. Thereupon the Revenue Court 
passed an order on the 13th of November, 1903, under section 
199, clause ýa) of Act No. II of 1901, requiring them to institute a 
suit within Shree months in the Civil Court for the determina- 
tion of such question of title. They accordingly instituted a suit 
in the Civil Court which was decided against them on the 13th 
of May, 1904. They appealed on the 20th of June, 1904, but 
withdrew the appeal with leave to bring a fresh suit on the 5th 
of September, 1904. Before the appeal was filed, the Revenue 
Court, presumably following the decision of the Munsif, dated 


- 13th May, 1904, gave an ex parte decree for rent against them on 


the 11th of June, 1904. The plaintiffs have now brought the 
present suit on the 29th of March, 1905, sixteen months after the 
passing of the Revenue Court’s order, referring them to the Civil, 
Court, aud the question is whether such a suit is maintainable. 
The lower appellate Court has held that it is not, inasmuch as 
it was instituted beyond the period of three months allowed 
by the order of the Revenue Court dated 13th November, 
1903, and has dismissed the plaintiffs suit. For the appellants 
it was ably argued by Dr. Satish Chandra Banerji that the suit 
was not barred by the special period of limitation provided by 
section 199 of Act No. II of 1901 and that under article 120 of 
schedule II of the Limitation Act, No. XV of 1877, it could be 
brought at any time within six years from the date when the 
cause of action accrued to the plaintiff. It was further argued 
that the decision of the Revenne Court, dated 11th June, 1904, 
in the rent suit, did not finally decide the questioneof. title, and 
that it foes not therefore bar the present suit. For the defendant- 
respondent it was contended that the suit was barred by, the 
special period of limitation provided by section 199 and also by 
the decision of the Revenue Court, dated llth June, 4904, 
decreeing the suit for rent. I shall first proceed tò consider and» 
decide the question whether or not the limitation provided by 
section 199 of Att No. II of 1901 overrides the-longer period of 
limitation, namely, six years, provided by ar ticle 120 of schedule 
IE of Act No. XV of 1877. In my opinion when an order under 
section 199 of Act No. If of 1901 is passed by & Revenue Court 
directing the defendants to file a suit in a Civil Uourt within the 
time limited by that section, the ordinary period of limitation is 
thereupon suspended and the special period provided by the 
Tenancy Act is substituted. There would be no meaning in the 
legislature having provided a special period of limitation by 
section 199 if it were permissible for the party affected by the 
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order under that section to bring a suit at any time within the 


ordinary period of limitation. There is no authority or the 
point or at least none has. been cited, and it seemyto me, that 
the view taken by the Court below is the only reas6nable view. 
It is clear that the effect of the withdrawal by the plaintiffs 
of their former suit is the same, as if they had never brought 
such a suit. They have, therefore, entirely failed to obey the 
order of 13th November, 1903, which directed them to bring @ 
suit in a Civil Court within three months from the date of such 
order, and the present suit is, therefore, barred. I accordingly 
decide this point against the plaintifis-appellants. 
it is unnecessary to decide the second question as to whether or 
not the decision by the Revenue Court in the rent case bars the 
The appeal, therefore, fails and is dismissed with 
costs. 
Appeal dismissed. 


BARSATI AND OTHERS 


~ versus 


CHAMRU KANDU AND ANOTHER * 
Right of Suit— Suit for declaration that plaintiffs are Ohaudhris— 
maintainability of. 

A suit for a declaration that the plaintiff.as Chaudhris of a bazaar 
were entitled to recover certain fees from baggals, &c., is not maintain- 
able although they had been realising thore fees from baggals who 
willingly paid it to them. These payments were made for services 
rendered “and were voluntary payments. Bhinuk v. the Collector of 
Jaunpore, [1867] N. W. P., 271 followed. Behari Lal v. Baboo [1867] 
N. W. P. 80, and Ram Deehul v. Chukhoo [1869] N-W. P., 281, applied. 

SECOND APPEAL against the decree of Babu Jai Lal, Subordinate 
Judg of Azamgarh, reversing a decree of Maulvi Muhammad 
"Abdul Latif, Munsif of Mubammadabad Gohna. 

Suit for a declaration of right. 

The facts appéar from the judgment. 


Surendra Nath Sen for the appellants. 

Govind Prasad,(with him Lakshmi Narain and Muhammad 
Zahoor), for the ) respondents. 

The judgment of the Court was delivered by 

Banri&tsi, J.—This appeal arises out of a suit brought “by 
the respondente for a dectaration that they are the Chaudhris 
of the bazars of the villages Muhammadabad Qohna, Khairabad, 

*§. A. No. 1163 of 1905. 
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and Behra; that the defendants are not the’ Ghaudhris of the 
said ae and that they are not entitled to take Chaudhris’ 
dues. plaintifs also ask for an injunction restraining 
the defend ake from offering obstruction to the plaintiffs taking 
their Chaudhris’ dues and realizing the said dues themselves. 
They further claimed damages, but that part of the claim has 
been dismissed, and we are not now concerned with it. The 
Court of first instance dismissed the suit holding that it was not 
maintainable, The lower appellate Court has decreed jt. The 
defendants appeal, and they contend that a suit like this i£ not 


,maintainable. In our opinion the contention is well founded. 


The right claimed by the plaintiffs isa vague and indefinite 
right. They alleged in their plaint that they were appointed 
Chaudhris with the consent of the baggals and others who 
sell grain, vegetables, ete., in the above-mentioned bazars. They 
do not say who appointed them, and the statement they make 


‘as to their duties is far from definite. Tt is manifest that the 


payments made to them by the baggals, etc., for services render- 
ed, are voluntary payments and are not such as can be legally 
enforced. In the case of Bhinuk Chaudhri and another v. 
The Collector of Jaunpore(') it was held that the claim to 
receive fees as Chaudhri is not aright which can be enforced 
by the Courts of law. In that case the learned Judges observe 
that the plaintiff “in substance wishes the Courts to declare 
him entitled to certain fees which he has heretofore been in 
the habit of receiving as Chaudhri from persons using a certain 
market place. But although such fees may have peep hereto- 
fore willingly paid to him, he had no right to such fees such 
as he could legally have enforced”. These remarks in our 
opinion apply to the present case. There is another ‘case 
reported on page 80 of the same volume, namely, Behari [al v. 
Baboo and others,(*) in which it was held as regards the rights 
of purohits that “each .gujman has aright to select his own 
priest, and no sua to enforce such right wowld, lie in the Civil 
Court”. It was observed in the course of the judgment that 
there was no office recognised in law which had descended 
on the plaintiff and conferred on him a right of suit, The 
principle of this ruling applies here. In Bam Deehul and 
another v. Chukhoo(*) the plaintiffs sued for establishment of - 
their right to the office of Chaudhri of Boats. It was held 

(1) [1867] N. W. P., 2%. 

(2) [1867] N. W. P., 80. 

(3) [1869]N. W. P., 208, 
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that the suit ta not maintainable on the ground, that “the 
payments made to a person in the plaintiff’s position ‘were 

voluntary payments, and those who made them wer$ not under 
any legdi obligation to render them to any particuldr individual 
in preference to another, nor to any person against their will.” 
In the present case it appears that certain baqqals, probably a 
majority of them, are in favour of the plaintifis and are willing 
to make payments to them. On the other hand, there are a 
number, of bagqals willing to make similar payments to the 
deféndants and not to the plaintiffs. Under such circumstances 


it cannot be held that the plaintiffs have a right which can~ 


be enforced by a suit in the Civil Court. In our opinion the 
view taken by the Court of first instance was right. We allow 
the appeal, set aside the decree of the lower appellate Court and 
“restore that of the Court of first instance. The appellants will 
have their costs here and in the Court below. 
Appeal allowed, 


BADAL RAM 
versus 


TAJ ALI AND anoramr.” 

_ Regulation XVII of 1806, section 8—redemption procesdings—right when lost. 
Before a mortgagor in a case of mortgage by conditional sale, executed 
before the Act of 1882, could be held to have entirely lost his right to 
redeem under the Regulation No. XVII of 1806, it must be proved that 
. the procedure prescribed therein had been strictly followed, e.g., it mast 
be proved that there was a previous demand by the mortgagee from the 
mortgagor” of payment of the mortgage-debt. Where, therefore, the 
mortgagee produced a copy of the proceedings which directed him to 
bring a suit, held that there was not sufficient compliance with the 
Regulation XVII of 1806, and the mortgagor did not lose his right to 
raleem. VJeorakhan v. Hookum Singh, [1868] N.-W. P., 358, referred to. 
e SEconD APPEAL against the decree of S. R. Daniel, Esq., 
District Judge of Azamgarh, reversing the decree of M.  Moham- 

mad Abdul Latif, Munsif, Mohamdabad Gohna* 


Suit for redemption. 


The Oourt of first instance decreed the suit, but the lower 
appellate Court reversed the decree. 


Plaintiff appealed. A 
The material facts and arguments appear from the judgment. 
Sundar Lal (with him Mé&hammad Ishaq), for the appellant. 


A. E. Ryves, for the respondents. E 
*§. A. 775 of 1905. 
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Orvik. i The judgment of the Court was delivered by , ; : 
1907. AIKMAN, J.—This appeal arises out of a suit brought by, the 
~~ plaintiff, wlto is appellant here, to redeem a mortgage by condi- 


pee Raw tional sale ekecuted on the 4th January, 1878, by one Mifsaymat 
Tay Att. Kabutri, in favour of the respondent, Taj Ali, and the father of 
ae the second respondent, Mohamad Shafi. The plaintiff is the 
. Aikman, J. . 3 . 
ee transferee from Sukhbasi, the grandson, that is the daughter's 
son of Musammat Kabutri. The Court of first instance decreed 
the claim. On appeal the learned District Judge set aside the 
A decree of the Munsif and dismissed the plaintiffs suit. : 
Plaintiff comes here in second appeal. 
Tn answer to the suit reliance was placed on proceedings which 
were taken under the provisions of Regulation No. XVI of 1806, 
to foreclose the mortgage. The learned District Judge has held 
that what took place in those proceedings foreclosed the mortgage 
and put an end to any right of. redemption. In appeal here, it 
is contended that the proceedings under the Regulation being 
merely immaterial, respondents ought to have given evidence 
to show that the procedure prescribed by the Regulation had 
been duly carried out. In our opinion this plea must prevail. 
The only evidence as to what steps were taken to foreclose the 
mortgage under the Regulation is a “rubkar” of the Judge, 
dated the 9th December, 1882, reciting steps that had been taken 
to foreclose and ending up by a direction to the mortgagees 
` to bring a regular suit. It is admitted that no suit was brought. 
This of itself on the authority of the ruling cited by the learned 
District Judge, namely, Jeorakhan Singh v. Hookum Singh(') 
would fot be conclusive against the respondents, but in the 
case cited it was found that respondent had duly taken pro- 
ceedings under the Regulation. Before a mortgagor in a “case 
of mortgage by conditional sale can be held to have eytirely 
lost his right to redeem under that Regulatiom, it must be, 
proved that the procedure prescribed therein has been strictly 
followed. For ifstance, it must be proved that there was a 
previous demand by the mortgagee from the mortgagor of 
- ‘payment of the mortgage debt, as has been held in Karan 
Singh v. Mohan Lal(*) and other cases. Inthe present case 
there is no evidence whatever of any previous demand having 
been made. Again it must be shown that the hotice required 
b by the Regulation has been duly served upon the mortgagor. It 
is true that in this case, the rubkar reftrred to above, recites that 


` (1) {1868] N-W. P. H. C. R., 368. 
(2) [1882] I. L. R., 5 All, 9. 
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rfotice was sorved, but as was held by the Privy Council in the 
ease Norender Narain Singh v. Dwarka Lal Mundar(*), this 
recital would not be even “prima facie” evidence of the 
servicetof notice. We are of opinion that in thg present case 
there is no evidence to prove that the mortgage has been 
finally foreclosed by proceedings taken under the Regulation. 
There was a previous case between the parties to this suit, 
relating to the same property. On the 21st November, 1902, 
the present plaintiff brought a suit against the present defend- 
ants for possession of the property on the ground that the 
defendants were in possession without title, On the 25th 
March, 1903, the Munsif dismissed the suit, and his decree was 
allowed to become final. In that case the defendants set up the 
mortgage which plaintiff now seeks to redeem, and pleaded that 
the plaintiff could not get possession without redeeming it. 
Both parties rely on the Munsif’s judgment in that suit as sup- 
porting their respective cases. For the respondents it is argued 
that the Munsif in that case held that the mortgage executed by 
Musammat Kabutri was good only for her life time and that she 
had died upwards of 12 years before the suit. It was contended, 
therefore, that that finding of the Munsif amounted to holding 
that the mortgagees had been in possession for upwards of 12 
years without title and had thereby acquired a title by adverse 
possession. For the appellant, the finding of the Munsif that 
the mortgage was still subsisting is relied on as establishing 
the plaintiffs right to redeem. We have carefully considered the 
terms of that judgment. It is somewhat difficult to reconcile 
the different conclusions arrived at by the Munsif, but reading 
the judgment as a whole, we think, that it supports the appel- 


lant’s case. The learned Munsif found, it is true, that the ~ 


plaintiff's claim to recover pdssession unconditionally was barred 
by limitation but he held at the same time that the possession of 
the defendants could not be said to be adverse against Sukhbasi, 
the predecessor-in, title of the plaintiff, or agaénst the plaintiff. 
We understartd the judgment of the learned Munsif to amount 
to this that he dismissed the plaintiff's suit for possession upon 
the ground that,the plaintiff or his predecessor-in-title had not 
brought a suite within the period of limitation to set aside the 
mortgage. He distinctly held that the mortgage was subsisting 
and thet the defendants were not in adverse possession. It is 
difficult to follow all the reasoning of the learned Munsif but 
taking it as a whole, we are of opinion that it supports the 
(3) [1877] L L R., 3 Cal., 397 405. 
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appellant’s case. It sustained a defence set ap. anel, that thé 
plaintiff was not entitled to possession without redeeming the 
mortgage. » 

In the facepf the findings arrived at by the Munsif, ‘we do 
not think that it is open to defendants to resist the present suit 
for redemption of the mortgage. 

The result is that we allow the appeal, and TP aside the 
decree of the Court below with costs, we restore that of the 
Court of first instance. The appellant will have his costs in 


this Court, including fees on the higher scale. . 
Appeal allowed. 


FULL BENCH. 
DOST MUHAMMAD KHAN 


versus 
MANI RAM AND ANoTHER.* 
Civil Procedure Code, (Act XIV of 1882), section 411—Sale for Court-fes 
` due to Government—rights of mortgagor—effects on prior margagi= 

Prerogative of Crown. 

A property which was subject to a mortgage was sold for court-fee 
due to the Government. Before the sale the mortgagee had obtained 
a decree for sale on his mortgage and the sale took place subject to the 
mortgage. Held, that section 411 of the Code of Civil Procedure did not 
preclude the mortgagee from selling the property in execution of his 
decree. It was only the right of the judgment-debtor which could be 
sold to satisfy the claim of the Government. The Collector of Moradabad 
v. Mohammad Daim Khan, I. L. R., 2 All., 196, overruled. 

SECOND APPEAL against the decree of C. Rustomjep, Esq., 
District Judge of Allahabad, modifying the decree of H. David,,. 
Esq., Subordinate Judge. A 

Suit for a declaration. 5 

The material facts appear from the judgment. = 

Rahmat-ul-lah (with him M. L. Agarwala), for the appellant. 

B. E. O'Conor, (wath him Lalit Mohan Banerigh, for the respon- 
dents. 

The following judgments were delivered by 

Srantty, C. J—The facts of this case may be shortly sum- 
marized. One Rahmat-ul-lah executed a mortgage in favour 
of Ram Charan Das on the 15th of April, 1895, purporting to 
hypothecate in it the entire of a certaim house. The morfagee 
subsequently instituted a suit to reafise the amount of the 


mortgage, but, haviag ascertained that the mortgagor was only 
*§. A. No. 541 of 1904. 
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entitled to mortgage a yẹth share of the house, he confined his 
claim to that share and: obtained a decree for sale on the 29th 
of June, 1898. This decree was, on the 7th of April, 1899, 
transfefred to the plaintiff, Lala Mani Ram. Musathmat Hafizan 
Bibi, a sister of the mortgagor, was entitled to a share in the 
house in question, and she, on the 21st of January, 1899, insti- 
tuted a suit in forma pauperis against her brother to hare the 
mortgage set aside so far as regards her share in the house. On tlte 
29th of July, 1899, a decree was granted to her which directed 
that the court-fee should be recovered from Rahmat-ullah. In 
execution of that decree ygth shares of the house were sold and 
purchased by the defendant-appellant, Dost Muhammad Khan, 
on the 2nd of May, 1901. The plaintiff, Lala Mani Ram, then, 
.as assignee of the mortgage of the 15th of April, 1895, applied 
for sale of the mortgaged property. An objection to the sale was 
filed by the defendant-appellant, who alleged that the property 
having been sold to him in the pauper suit against Rahmat-ullah 
could not be again sold. This objection found favour and was 
allowed, and hence the present suit for a declaration that the 
plaintiff is entitled to have the aforesaid shares in the house 
brought to sale. The first Court decreed the claim, but the lower 
appellate Court modified the decree of the Court below and di- 
rected that the defendant, Dost Muhammad Khan, should receive 
- out of the proceeds of the sale Rs. 176, being the amount paid 
by him for the purchase of the house. I may mention that the 
property was sold to Dost Muhammad Khan expressly subject 
to the mortgage executed by Rahmat-ullah in favour of Ram 
Charan Das. The plaintiff submitted to this decree, but the 
defendant not being satisfied with it has preferred this appeal. 
His ĉase is that the claim of Government in respect of court- 
fees was a prior charge upon the house taking priority to all 
„demands, incfuding the claim of the mortgagee, Ram Charan Das 
and his transferee, and that the sale having taken place to satisfy 
the court-fees, there could not be asecond sale” This contention 
is based upon the authority of the case of The Collector of 
Moradabad v. Muhammad Daim Khan'?). In that case it was 
laid doyn by Peson and SPANKIE, JJ., that the Government 
takes precedence*of all other creditors, and that this principle 
is not liable to an exception in the case of lien-holders. In that 
case thé Government cavsed* certain property belonging to one 
Bulaki Das, the defendant §n a pauper suit, to be attached with 
a view to the recovery by its sale of the amount of court-fees 
(1) [1879] I. L. R., 2 All, 196. 
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Orvik, payable by the plaintiff in the suit. This property wag subse- 

1907. quently attaghed by the holder of a decree against the defendant 

—— which declared a lien on the property created by a bond. The 
Dost Munau MAD 


property was sold in the execution of this decree, and it was 
v. held that the Government was entitled to be paid first in priority 
Mim Raw, to the mortgagee out of the proceeds of the sale the amount of the 
Stanley, C.J. court-fees which the plaintiff in the pauper suit would have had 
Z tò pay, had he not been allowed to sue as pauper. In this case 
the learned Judges purport to follow an earlier decision of the 
Bombay High Court in the case of Ganpat Pataya v. The Collector 
of Kanara(*) which, they say, appears to be applicable to the 
ease before them. ‘That case appears to me to be no authority 
for the proposition laid down by the learned Judges. It merely 
decided that the Crown has the first claim to the proceeds of a 
pauper suit to the extent of the amount of the court-fee that 
would have been payable on the institution of the suit had the 
plaintiff not been a pauper. There is no doubt that under the 
provisions of section 411 of the Code of Civil Procedure the court- 
fee payable in a pauper suit is a first charge on the subject matter 
of the suit and is recoverable by Government from any party 
ordered by the decree to pay the same, but it is not payable out 
.of the property of a prior mortgageo of the party so ordered to 
pay. In the case before us, as also in the case of The Collector 
of Moradabad v. Muhammad Daim Khan, there was a prior mort- ` 
gage subsisting over the property of the party who was liable 
to pay the court-fee. I am ata loss to see how the Government’s 
claim in respect of the court-fee in such a case can*be properly 
satisfied out of the property of the mortgagee who is in no way 
liable for its payment. The court-fee is no doubt a first charge 
upon the interest of the mortgagory but before the mortgagor is 
entitled to any benefit from the property mortgaged, he emust 
first satisfy the subsisting mortgage. It is the property alone- 
of the mortgagor which is liable to satisfy the court-fee. I am 
` unable to agree with the view taken by the ldàyned Judges who 
decided the case in this Court to which I have referred, it was in 
consequence of this decision that this appeal was sent by the 
Judges before whom it originally came to a larget Bench. I would 
dismiss the appeal in the present case as wholly untenable. 
Aikman, J. Aikman, J.—I am also of opinion that this appeal must fail. 
o One Musammat Hafizan Bibi brought a suit in forma ‘pauperis 
against her brother, Rabmat-ul-lah and other relations, for a de- 


claration of her rights to certain property. She won that suit, 
(2) [1875] L L. R., 1 Bom, 7. 


Kuan 
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and a decree was passed against Rahmat-ul-lah, who was ordered 
to pay the costs. Under section 411 of the Code of Civil Proce- 
dure, when a plaintiff in a pauper suit sueceeds, the Court has to 
calculate the amount of court-fees which the plaintiff would 
have had to pay had he not been permitted to sue as a pauper. 
This amount is declared to be a first charge on the subject- 
matter of the suit, and the section further provides that it shall 
be recoverable by Government from any party ordered by the 
decree to pay the costs in the same manner as costs of suit are 
recoverable under the Code. The amount of court-fee payable 
by Hafizan Bibi on her plaint, had she not been allowed to sue 
as a pauper, was Rs. 241. In order to recover this amount the 
Government, as it was entitled to do, proceeded to attach and 
sell certain house property belonging to the defendant, Rahmat- 
ul-lah. That house property was previously under mortgage. 
At the sale, at the instance of Government, it was declared that 
the sale was to be made subject to the incumbrance previously 
created by Rahmat-ul-lah. Before the pauper suit the mort- 
gagees had sued Rahmat-ul-lah on their mortgage and got a 
decree for sale of Rahmat-ul-lah’s interest in this house property. 
This mortgage decree was assigned to the plaintiff, Lala Mani 


Ram. When he proceeded to execute his decree he was resisted 


by Dost Muhammad Khan who had purchased Rahmat-ul-lah’s 
tights in the house property at the sale held at the instance of 
Government to recover the amount due to Government for court- 
fees. The appellant, Dost Muhammad Khan, bought the property 
for Rs. 176.» His objection was sustained and the assignee of 
the mortgage decree has brought the suit out of which this 
appeal arises for a declaration that he is legally entitled to have 
the share of Rahmat-ul-lah valued at Rs. 2,000 sold in execution 
of the mortgage decree. The suit was decreed by the first Court. 
On appeal thé learned District Judge varied the decree by direct- 
ing that when the property was sold in execution of the mortgage 
decree, Dost Muhammad Khan should be @ntitled to receive 
Ra. 176 ‘out of the proceeds of the sale. With the propriety of 
this modification of the first Court’s decree we are not now 


-concerned, as the plaintiff, Lala Mani Ram, has submitted to it. 


The defendant,” Dost Muhammad Khan, comes here in second 

appeal and contends that the decree declaring the plaintifi’s 

right { have the propérty*sold under the mortgage decree is 

erroneous, inasmuch as tife property having once been sold in 

satisfaction of a Crown debt cannot be sold again. There is no 

doubt that the ruling relied on, namely, The Collector of Morad- 
97 ry e; 
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. š 8 S 
O1viL. abad v. Muhammad Daim Khan(*) supports the appellant's 
1907. contehtion, but with all deference to the learned Judges who 
~ decided that case, I amr of opinion that the view which they took 
Dost MUHAMMAD 


is manifestlyswrong. In support of their decision they’ relied 
v. on a decision of the Bombay High Court, in the case of Ganpat 
Mant Raw. Pataya v. The Collector of Kanara(s). When that decision is 
Aikman, J. referred to, it is clear, as the Chief Justice has pointed out, that 
== iè in no way supports the view taken by the learned Judges who 
decided the case reported in I. L. R., 2 All, 196. The decision 

of this latter case might work the gravest injustice if it were 

followed. No doubt the Crown as creditor takes precedence 

of all other creditors. Butin my opinion the learned Judges who 

decided the case in I. L. R., 2 All., erred in saying that this 

“ principle is not liable to an exception in the case of lien-holders. 
Save when otherwise provided by law, the Crown can only sell 

such rights as the person indebted to it possesses. In certain 

cases Government is declared to have a first charge on property. 

For instance when a plaintiff has brought a suit in forma 

pauperis and wins that suit the Government claim for the amount 

of court-fees which would have been payable on the ‘suit is 

declared by law (section 411, Code of Civil Procedure) to be a 

first charge on what the plaintiff has won by the suit. And that 

is only fair, for, had the plaintiff not been allowed to sue as a 

pauper, the plaintiff would not have succeeded in getting any- 

thing. Again the Land Revenue Act, vide section 141 of Act 

No, III of 1901, declares that in the case of every mahal the 

revenue assessed thereon shall be the first charge @n whe entire 

mahal, and following upon this, section 161 of the same Act 

provides that when a mahal is sold for arrears of revenue which 

have accrued due upon it, it shall he sold free of all incumbran- 

ces. But when any property of the defaulter, other than the 

mahal upon which the revenue is due, is sold to recover that 

revenue, the proviso to section 162 lays down that the provisions 

of section 161, nant¥ly, as to the sale free of Sl} incumbrances, 

e shall not apply to such sale. When Government executed the 
e decree against Rahmat-ullah, it could only sell such rights in 

the house as he had at the time of sale, and the purchase by 

the appellant was, as was indeed expressly declared at the time 

of sgle, subject to the previous incumbrance. I have no esita- 

$ tion, therefore, in holding that the cdse of The Collector of Morad- 
abad v. Muhammad Daim Khan, was wrongly decided, and that 


e (3) [1879] L L. R., 2 Al., 196. 
(4) [1875] L L. R., 1 Bom, 7. 


Kran 


VOL. IV] * . HIGH COURT. 


\ 
there js no force? whatever in this appeal. I agree ” thinking 
that it should be dismissed. 
Riowanns, J.—This appeal was referred to this Benli in 


congequence of the decision in the case of The Collector of ON ME 


Moradabad v. Muhammad Daim Khan. It would seem to me that 
but for that decision there would be no difficulty whatever in the 
case. Section 411 of the Code of Civil Procedure, dealing with 
suits in forma pauperis, provides as follows :—“ If the plaintiff 
succeeds in the suit the Court shall calculate the amount of Court- 
fees which would have been paid by the plaintiff if he had not 
been permitted to sue as a pauper, and such amount shall be a 


first charge on the subject-matter of the suit and shall also be ' 


recoverable by the Government from any party ordered by the 
decree to pay the same in the same manner as costs of suit are 
recoverable under this Code.” Musammat Hafizan Bibi, having 
sued in forma pauperis and succeeded, Government were entitled 
to a first charge on the proceeds of that suit. They were also 
entitled to proceed against the defendani in that suit, inasmuch 
as the decree made him liable for the plaintifi’s costs. We have 
nothing here to do with the Government’s right to a first charge 
on the proceeds of the sale. We are not dealing with any 
property which was recovered in the suit. Government, however, 
in exercise of the further right given them by section 411 
proceeded to execute the decree to the extent of the Court-fees 
against the property of Rahmat-ullah. Rahinat-ullah was in 
possession of the house in question, but subject to a mortgage 
which he had already created in favour of the assignor of the 
plaintiff. In effect we are asked to say that this decree in favour 
of Government can be executed against property which Rahmat- 
ulh had got. All that could be sold in execution of the decree 
was the house subject to thé mortgage. Asa matter of fact, at 
the time of the sale, the mortgage in favour of the assignor of 
the plaintiff was duly notified and Government only asked for 
execution subjegt to the mortgage. Goverpment had no charge 
whatever on th property of Rahmat-ullah. All they had was 
the rights of a preferred creditor, that is, a creditor taking 
priority over all other unsecured creditors. It seems to me that” 
it is"quite clear that this appeal ought to be dismissed. It is 
unnecessary for me to deal with the case of The Collector of 
Moradabad v. Muhammad Daim Khan. I entirely agree’ with 
the remarks made by the other members of the Court. 

By tae Court.—The order of the Court js that the appeal be 
dismissed with costs. Appeal dismissed. 
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THAMMAN PANDE, e 
VEVEUS 
THE MAHARAJA’ OF VIZIANAGRAM*. 
Lease—A doerse possession—payment of rent. 

Possession during the term of the lease cannot be adverse to the 
zemindar, at least so long as he does not become entitled to immediate 
possession. Where the defendant purchased certain plots of latd frpm 
the lessee but continued to pay the rent to the zemindar, held that his 
possession could not become adverse as there was nothing to put the 
zemindar on enquiry. Muhammad Husain v. Mul Chand, I L. R., 27 All, 
395, applied. 

SECOND APPEAL against the decree of Syed Zainul Abdin, Sub- 
ordinate Judge of Jaunpur, modifying a decree of S. Shamsud- 
din Khan, Munsif of Jaunpur. 


Suit for possession of certain plots of lant 

The Court below decreed the suit 

The facts appear from the judgment. 

Sundar Lal (with him Baldev Ram Dave), for the appellant. 
Satish Chandra Banerji, for the respondent. 


The judgment of the Court was delivered by 

AIKMAN, J.—This appeal arises out of a suit brought by the 
plaintiff, who is respondent here, for possession of 8 plots of land, 
situated in the village of Saheli, which admittedly belongs to 
the plaintiff. This village was given in lease by the plaintiff 
to -one Girish Chunder. The period of the lease was from 1297 
to 1309 Fash. The present suit was brought within two years 
of the expiry of the lease to eject the defendant, Thammian 
Pande, who is appellant here, from 8 plots of land situated in 
the village. The defendant’s case was that he ha purchased 
the plots on the 21st of September, 1897, fom one Piaj Umar, 
whom he alleged to Qe the owner of the plots.e Tho defendant 
further contended that, if his vendor was not tht true owner, a 
title by adverse possession had beén acquired. The Munsif 


“dismissed the suit as to two of the plots and passed a decree 


in favour of the plaintiff for ejectment of the defendant from 

the remaining six plots. The defendant appealed and the 

plaintiff filed an objection under sectien 561 of the Oade of 

Civil Procedure. The learned Subordiaate Judge dimissed the 

defendant's appeal, allowed the plaintiff's objection and decreed 
*§. A. 758 of 1905. 


T 
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hts sae in full? The Court below found that the plaintiff's 
vendor was not the owner of the land. But the Court of first 
instance held that the defendant had established a claim to two 
of thg plots by adverse possession of himself and his vendor. 
The learned Subordinate Judge, following a ruling of the Calcutta 
High Court, Sharat Sundri Dabia v. Bhobo Pershad Khan 
Chowdhuri(1) held that possession during the term of the lease 


was not adverse to the zemindar. If that view is correct, this - 


appeal must-fail. For the appellant reliance is placed on 
certain other rulings of the Caleutta High Court, namely, Lekhraj 
Roy v. The Court of Wards on behalf of the Rajah of Dur- 
bhangah(?); Brindabun Chunder Sircar Chowdhry v. Bhoopal 
Chunder Biswas{*); Prosunnomoyt Dasi v. Kali Das Roy(*); and 
Gobinda Nath Shaha Chowdhry v. Surja Kantha Lahiri). No 
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doubt these rulings support the view contended for by the appel- - 


lant’s learned vakil, but on this question there is a great conflict 
of authority in the Calcutta High Court. On tbe other side may 
be cited in addition to the case relied on by the lower appellate 
Court the following rulings:—Womesh Chunder Goopto v. Raj 
Narain Roy"); Krishna Gobind Phur v. Hari Churn Dhur(’); 
Sheo Sohye Roy v. Luchmeshur Singh’); and Gunga Kumar Mitter 
v. Asutosh Gossami(*). Attention also may be called to what 
was said by Mr. Justice MARKBY in the case of Bejoy Chunder 
Banerjee v. Kally Prosonno Mookerjee(*®). At page 329 of the 
judgment that learned Judge said :—‘‘ By adverse possession I 
understand to ‘be meant possession by a person holding the land 
on his own behalf or on behalf of some person other than the 
true owner, the true owner having a right to immediate posses- 
sion.” It has been held by this Court (see the case Muhammad 
Hustin v. Mul Chund(*'), that- possession during the period of 
a usufructuary mortgage is ‘hot agverse to the true owner. We 
„consider theesame principle applies to possession during the 


term of a lease, when all that the owner is entitled to is the yearly 


payment of the cpnsideration reserved by the lease. It would 
be unjust to hol¢ that a lessor, who was regularly in receipt of 
the rent reserved by the lease for a long term of years, and who, 
therefore, had nothing to put him on inquiry, might find at the 
expiration of the term of his lease that a considerable portion, 


(1) [1886] L. R., 13 Cal., 101. (2) [1867] 14 W. R., 395. 
(3) £1870].17 W. R., 377., (4) [1879] 9 ©. L. R., 3478 

(5) [1899] L L. R., 26 Cal., 460. (6) [1863] 10 W. R., 15. 

(7) [1883] I. L. R., 9 Cal., 867. (8) [1884] I. L. H., 10 Cal., 577. 
(9) [1898] I. L. R., 23 Cal., 863. (10) [1870] I L. R., 4 Cal, 327. 


(11) [1905] I L. R., 27 AlL, 395. 
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it may be, of his property had passed out ét his T by a 
tréspasser taking possession of it without his knowledge. We 
are quite unable to appreciate the reasoning of the learned Judges 
who decided the latest case in the Calcutta High Court, namely, 
Gobinda Nath Shaha v. Surja Kantha. 
the decision of the Court below was right, and we dismiss this 
appeal with costs. 


We are of opinion that 


Appeal dismissed. 


SUKHDEO PRASAD AND ANOTHER, 
versus e 


NIHAL CHAND.*® 
Right of sutt—injunction—restraining the defendant from holding bazaar 
on his land—rights of landholders—nature of proof required—Hvidence 
Act (I of 1872), section 74—police report—admissibility of. 

The defendant started a bazaar on his own land in 1904. The plaintiffs, 
who were the owners of adjoining village, brought a suit for mandatory 
injunction to restrain him from holding the bazaar on the ground that 
they had been holding a bazaar on their own land close by “from time 
immemorial.” Held that the owner of land is free to use it for a market 
or for any other lawfal purpose, and the owner of a neighbouring market 
has no right to maintain a suit for injunction or damages, unless the right 
claimed had its origin in a grant by the sovereign under section 9, Regu- 
tation VII of 1822, and all collections not avowed and sanctioned, nor taken 
into account in fixing the Government revenue, were illegal. In a case like the 
present the plaintiffs had to establish a grant from Government in their fa- 
vour and to show that the cesses which by virtus of this grant they claimed 
to be enforced were taken into account in hssessing the Government revenue, 
Musammat Dooleh Bibia v. Rajah Oodwant Singh [1819] 2 8. D. A. L. P., 
303 ; Poorun Mal v. Khedoo Sahoo, 7 §. D. R., 282; Lala Bansi Dhar v. 
Baijnath Bharke, F. A. No. 121 of 1869, ünreportéd, referged $ to. 

A geport made by a police officer is admissible in evidence only to show 
that that officer went to the particular place where the report was made 
and did record the report. ° 


First APPEAL against the decrees of Babu Pa Nath Prasad, 


Subordinate Judge of Agra. ` " 


Suit for injunction and damages. 
The Court belomdismissed the suit for injupefion. 


Plaintiff appealed. 


The material facts appear from the judgment. 


Sundar Lal (with him Baldeo Ram Dave), for the appellants. 


Moti Lal Nehru (with him J. N. Chaudhri), for the respondent. 


The following judgment was delivered by 
Dittoy, J.—On the record there is g paper No. 433, pupok 


ing to be a copy of a report of a Police Officer, dated the 15th 


*F. A. 45 of 1905. 


we 
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of August, 1858. It was filed as the endorsement shows by 
one Ghafur Khan, a witness for the defendant in this suit? and 
at the hearing in the Court below, objection was taken by the 
plaintiff to its being admitted in evidence. The-(ourt below 
admitted it on the ground that it was a certified copy more 
than thirty years old and coming from legitimate custody. 
Objection is again taken before us, and it is contended that 
the document is not admissible. The defendants claim that it 
is admissible under section 35 of the Indian Evidence Act. It 
is, they argue, an entry in a record stating a relevant fact and 
made by a public servant in the discharge of his official duty. 
In support of their argument the learned advocate referred us 
to the case of Rajah Muttu Ramalinga Setupati v. Perianayagum 
Pillai?) In this case their. Lordships of the Privy Council 
admitted in evidence a report made by a Collector acting under 
Regulation VII of 1817 of the Madras Presidency. They held 
that as the report was that of a public officer made in the course 
of duty, and under statutable authority, it was entitled to 
great consideration so far as it supplied information of official 
proceedings and historical facts, and also in so far as it was 
relevant to explain the conduct and acts of the parties in 
relation to it, and the proceedings of the Government founded 
upon it. It appears to us that the document with which we have 
to deal is a document of avery different character. The docu- 
ment before their Lordships was an entry made by the Collec- 
tor in the discharge of his official duty and made upon a report. 
The docugent, we are asked to admit, is not an entry made by 
the Police officer upon any record. It is at the outside & return 
made by that officer and admitted upon a record by the judicial 
officer who was responsible foy the framing of that record. We 
are of opinion that it would be straining the language of section 
-35 io apply “that section to this particular document. But it is 
claimed for the document that it is also admissible under the 
provisions of seetfons 11 and 13 of the Indian Evidence Act. 
Section 13 in our opinion clearly does not apply. The docu- 
ment does not fall either under clause “a” or clause “b” of 
that section. Here, again, at the outside it may be an opinion 
formed by a certain person as regards some custom, but it does 
not amount eithér to any transaction or to any particular instence 
in whith the custom wag claimed, recognised, or exercised, or 
in which its exercise was “disputed, asserted or departed from. 
There remains section 11. If we were satisfied that the con- 
(1) [1874] L. R., 11. A., 209. 
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Orv. tents of this document No. 433 had been Saas to, 
1907. or had come under the knowledge of Pitambar Das, we might 
ne admit it together with No. 36 (c) to be found at page 6la., 
UKHDEO 


as relevant te explain the conduct and act of Pitambar Das, but 
v. _ at present we are by no means satisfied as to this. In docu- 
Nimat CuanD. ment 36 (c), Pitambar Das states that his application proceeds 

Dillon, J. and is based upon “all the enquiries and reports made by Police 
Gfficers.” If this be correct, there must be several enquiries 
and several reports, and from those reports Pitambar Das ¢laimed 
to have learnt that they clearly show that the petitioner “has 
always been in possession of the pattis. Now in document 
No. 433 there is not a single word which would lead to this 
inference. It is quite possible that there may have been some . 
other enquiry and report from which Pitambar Das got bis 
knowledge, and that he might never have seen this particular 
report at all. We need to be satisfied on this point. We admit 
the document thus far and no further under the provisions of 
section 74 of the Indian Evidence Act, t.e., so far as it evidences 
the act of the police officer in going to Shamehabad i in holding 
an enquiry and making a return. 

The plaintiffs, Sukhdeo Prasad and Ganeshi Lal, who represent 
themselves as residents of Shamshahad, brought a suit against 
one Lala Nehal Chand in which they prayed that an injunction 
be issued upon the defendant preventing him from commencing 
any new hat within the limits of the five malals of the village 
Shamshabad and from interfering with the plaintiff's rights. 
They also asked for damages. The case, as stated hy them in 
the plaint is, that from time immemorial the plaintiffs and their 
ancestors have the exclusive privilege of holding markets within 
the entire area of the five Mahals,of the village Skamshabad, 
and of collecting Chaudharahat dues on all articles and livestock 
sold within that area either on market days or on any other 
occasions. They further alleged that from time immemorial no 
other market has b¥en held within that area. *'Bhat, on or about 
is 21st July, 1901, the defendant has started a new market within 
- that area, and within the distance of a few yards of the old’ ` 

market place, and has been collecting udiala dues upon 

cattle and articles sold. 


Prasan 





Ia reply the defendant contends that he is the owner and `’ 


. zamindar of the mahal within which, ahd of the land on*which, 


he has held a hat and that he has a peffect right to hold the hat: . 


on his own land ant within his own area, and the plaintiffs have 
no right to impeach his acts. He puts the plaintiffs generally 
es e - 
t 
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to strict proof of the allegations contained in the plaint, most of 
which he expressly denies. He adds that the kat complained of 
istheld on land appertaining to mauza Patti Siktara and not to 
Shamshabad. The Court below dismissed the planfifis’ suit with 
the exception of the claim for damages which it allowed upon 
the ground that the defendant had made use of improper means 
to force buyers and sellers from going to the plaintiffs’ hat and 
compel them to go to his own hat. 

The pleas taken in appeal are three in number :— 

É That upon the evidence it-has been proved that the plain- 
tiffs are the Chaudhris of mauza Shamshabad which includes Patti 
Siktara, and they have the exclusive right to hold the market 

. within that area and to realize the-bazar dues; (2) that the 
right claimed has been proved to be an ancient and immemorial 
one ; (3) that the plaintiffs have proved the full amount of 
damages claimed by them. 

The defendant filed a cross appeal in which he urged that it 
had not been proved that improper means were used by him to 
prevent people from resorting to the plaintifis’ hat and that no 
right to compensation had been made out. 

Before proceeding to state the arguments that were addressed 
to us during the hearing of this appeal by the learned Advocates 
ov both sides, it would be as well perhaps if we were to make it 
clear what the plaintiff's case was in the lower Court lt is 
clear to us from paragraph 5 of the plaint as well as from the 
plaintiff's own evidence p. 59a, and his statement at p. la, and 
from the eviflence of his witnesses, that his case was that the 
right to hold a market had accrued to his predecessors by reason 
of the fact that they were the full owners of Shamshabad and of 
its four pattis. That after having acquired the right in this way 
they elaimed, that the rights still subsisted, although they had 
tost all their rights in Patti Siktara, and nearly all in Shamsha- 
bad. Having made this quite clear, we now proceed to state the 
case that was set‘up for the plaintifis by their learned Advocate 
at the hearing of this appeal. 

It was argued that the right claimed had its origin in a grant 
by the Moghul Government, and that that grant was ratified by 
the British Government when the province of Agra was cedgd 
to them jn 1804. The plaintiffs had no documentary evidence 
of the grant in their posgession, but its existences must be 
assumed, they said, because they have beem in peaceful en- 
joyment of the right since 1839. It is important that the 
two cases set ap by the plaintiffs should be cleayly differentiated, 
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‘ ° 
OrviL, because in the case, as set up in the plaint, they might have 
1907. the right of continuing to hold a market in Shamshahad, 
— although they had lost their rights as owners, but this could 


ae Prasad 1.94 authorise them to interfere with the rights inherent ‘in. the 
Nisan Cuanp. owners of Siktara and other adjacent mahals to set up markets 
ae in their own mahals. In the case of a grant of franchise (which, 

Dillon, J. 5 be nts 

ADA as we have already said, was the case setup by the plaintiffs 
hére) on the analogy of the English Law, they would have the 
right to restrain others from holding a market within guch a 
distance from their own as to raise the inference that such 
action would interfere with their rights under the grant. . 

Looking at the case as presented by the learned advocate 
for the appellants, we have to consider (1) whether the plaintiffs 
have proved any grant from sovereign authority such as they 
claim was made in their favour; (2) whether the grant was of 
such a nature as would authorise us to issue an injunction 
restraining the respondent from holding the market set up 
by him on the ground that it amounted to an infringement of 
the appellants’ right.. . 

It was asserted and apparently on good authority that in 
England markets are derived from Royal grant or prescription 
which presumes a grant; and further that if it is proved to be 
to the damage of a market already existing, the grant may be 
repealed by scire facias, for the kig has been deceived in his 
grant, R. v. Butler (*). It has been also held in 2 Saund 174, 
that whether the new market is a nuisance to the old one is a 
matier af evidence. e; 

So far as Upper India is concerned, much valuable information 
on this subject can be derived from the preamble to Regulation 
27 of 1793. The preamble sets ont that “it has ever been a 
well-known law-of the country, that no person can establish 
a gunge, haut, or bazar, without authority from the govern-- 
ing power. Grants from the sovereign or his representative, 
delegating this authority, as well as universal tradition, prove 
that this right was asserted by the Mahomedan Government, 
and the orders of the Hon'ble Court of Directors, as well as 
repeated declarations and promulgations by the British. Admi- 
nistration demonstrate that this right was cofstantly asserted . 
by’ the Company. It was, however, judged advisable to leave 
the exercise of this privilege to the landholders, Government 
contenting themselves with imposing general Regulations for 
the prevention of undue exactions, and occasionally interfering 
(2) [1603] 3 Lev., 220. 


i) 
YOL N] a HIGH COURT. i 


to modify or abolish particular imposts as they occurred or were 
distovered. Experience having at length proved that prohibi- 
tory oyders for preventing oppression were not attended with 
the “desired effect, it was determined, on the 11th June, 1790, to 
take from the landholders the power of imposing and collecting 
duties altogether, and to exercise this privilege immediately 
and exclusively on the part of Government.” Careful distinction 
was made in the Regulations Between sayar which was an 
impost, and sayar which was not in reality a duty but a 
consideration for the use of ground, shops, and other buildings, 
belonging to the landowner. The Government, while pointing 
out that landholders were not entitled to any compensation, still 
determined to compensate holders of Malguzari lands who had 
been permitted to collect gunge, haut, bazar, or other dues on 
their land. After providing for such compensation the preamble 
continues as follows :—“ It was, in consequence, determined on 
the 28th July, 1790, to abolish the sayar collections (with certain 
specified exception) throughout the three provinces, leaving it 
to future consideration what internal duties or taxes should be 
imposed in lieu of them.” It was further provided that “no 
landholder, or other person, of whatever description, shall be 
allowed to collect, in future, any tax or duty of any denomina- 
tion”, and the privilege of imposing and collecting internal 
duties of all kinds was finally resumed from landholders and all 
duties, taxes, and other collections, coming under the denomination 
of sayar, with certain exceptions, which do not apply to the 
present tase, whether made by Europeans or natives, either on 
their own or on the public account, in gunge, haut, or bazar, 


were abolished. This Regulation extended to the three pro-. 


vinces of Bengal, Behar and*Orisga, and was never so far, as we 
thavé been able to ascertain, made law in the province of Agra. 
Since the passing of this Regulation several attempts have been 
made from time to time in the provinces tg which it refers, to 
set up rights similar to those which are claimed by the plaintifs 
in this case, but the claim has been invariably disallowed as will 


be seen by the followin g cases :—Musammat Dooleh Dibia v. Rajah” 


Oodwtnt Singh? ), Poorunmal v. Khedoo Sahoo‘*), and many others, 
which, as they relate to other Provinces, we do not think it neces- 


sary tg set out in detail here., In these provinces the question does . 


not seem to have been thgroughly dealt with until the year 1822. 

In that year Regulation VII found a place jn the statute book 
- (3) [1819] 28. D. A, L. P., 303, 

(4) 78. D. A. R. 282. 
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Crin. and was afterwards extended by Regulation IX of 1825% to all 
1007. lands not ircluded within the limits of estates for which a þer- 
——~ manent settlement has been concluded in the manner prescribed 


SUKHDEOPRasa> by Regulation VILL of 1793, and Regulations II and XXII of 
Nina Cranv. 1795. By Regulation VII of 182%, the Government determined 
i. z to ascertain and settle and record the rights, interests, privileges, 
ae and properties of all persons and classes owning, occupying, 
managing, or cultivating the land, ete., etc., or paying or receiving 
any cesses, contributions, perquisites to or from auy persofis resi- 
dent in or owning, occupying or holding parcels of any village or 
mshal. Collectors on revising the settlement of the land revenue 
were to prepare as accurate a report as possible, and the inform- 
ation collected was to be so arranged and recorded as to admit 
of an immediate reference hereafter by the Courts of Judicature. 
It was also enacted by the closing words of section 9 of the same 
Regulation “ that all cesses or collections not avowed and sanc- 
tioned nor taken into account in fixing the Government jama 
shall be held ilegal and unauthorized unless now or hereafter 
specially sanctioned by Gevernment.” 

In order to bring their claim within the provisions of the law, 
the appellants maintained that their claim was sanctioned. In 
support of their contention they referred us to paper No. 171, 
p., 89 of the appellant’s book. 

In that paper in the column of remarks will be found this 
entry, “A Bazar is held twice a week when grain and cotton. 
cloths are principally disposed of.” They also referred us to 
papers Nos. 359e. 32e, 360c. All these papers will *be found 
printed at pp. 82, 83 and 84 of the appellant’s paper book. The 
first is headed as an “ Extract copy of an agreement as to ethe 
revision of settlement under Regulation IX of 1833, in respect 
of village Kasba Shamshabad, pargana lradatnagar, diftricf 
Agra.” The only portion of this paper that is at all of any value 
is where it declares that two Chaukidars get their pay from the 
weighment fees collected in the market. Theeremaining two 
papers are copies of the wajib-ul-arz. In the former it is said 

“that the Chaukidars are paid by Pitambar Das out of weighment 
fees levied in the market. Paper No. 360e does hot help &t all. 
Nowhere, in these papers, do we find that the cesses claimed by 
the &ppellants were avowed or sanctioned by Governmengy, and 
still less dq we find that they were tajen into account in fixing 
the Government jama. If they were so taken into account, notice 
of the fact would most undoubtedly appear in the record made 
by the Settlement Officer which is to be found in the forefront of 
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Sgttlemenj, on the‘principle that we are not bound to restore to pee talukdars Privy Counc. 


what they had lost before our rule commenced.” E 

And the policy of the Government is thus declared :— ° 

“The Chief Commissioner is clearly of opinion that the birtias who were 
foundein direct engagement with the State at annexation, or who have uninter- 
: ruptedly held whole villages on the terms of their pottah under the Talukdars, 
must be maintained in the full enjoyment of their rights, in subordination to 
the Talukdars.” 

It appears to their Lordships that if the respondents in these 
cases have shown themselves to come within the benefit of the 
poKcy announced in this Circular, they acquired, upon the 
annexation of Oudh by the British Government, absolute under- 
proprietary rights as against the Talukdar, in the villages in 
suit. The learned Judicial Commissioner, Mr. Blennerhassett, 
in a series of very able and careful judgments, has decided in 
their favour, and their Lordships entirely accept his conclusions, 
and the reasons on which they are based. They will humbly 
advise His Majesty that these appeals ought to be dismissed, 
and the decrees of the Court of the Judicial Commissioner con- 
firmed. The appellant must pay to the respondents who appeared, 
one set of their costs of the appeals. 

Privy Counort Appears Nos. 84 and 86 or 1903. 

The decision in these appeals follows that in the six cases 
already disposed of. It may be noted that, in these two cases, 
the relation of the Birtias te the Talukdar was fixed by orders 
of the Settlement Court as long ago as 1872. These orders 
were not made by consent, but after examination of witnesses, 
and hearjng all parties. Moreover, it would seem from the 
judgment of the Judicial Oommissioner that he would Ifave had 
“no. difficulty in finding” that the respondents or their pre- 
Cheessors in title held “ direct under native rule, and after 
annexation,” and that the Talukdar is only entitled to a malikana 
allowance. 

Their Lordships will hambly advise His Majesty that these 
appeals ought te, e dismissed, and the decyses of the Court of 
the Judicial Commissioner confirmed. The appellant must pay 


the costs of the appeals. 
T. In Weston & Co., Solicitors, for the appellant. 
Barrow Rogers and Nevile, Solicitors, for the respondents. 
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WILKIE AND OTHERS. 


Contract—Specific performance—time of the essence of Contract— 
f reasonable time—- unreasonable delay. 


In a suit for specific performance the courts should distinguish be- 
tween negotiations and contract and ascertain what the contract is, 
when and by whom it was made and who were parties to it. 


Where G. & Co., entered into a contract without disclosing that they 
were acting as agents for somebody else, held that they were liable under 
the contract and that the plaintiff had nothing to do with the undisclosed 
principals. 

Where it was agreed that the plaintiff would build a godown on his 
land after ejecting the tenants without unreasonable delay held that 
time was not of the essence of contract in that agreement. The tenants 
refused to vacate and the plaintiff had to bring suits. These proceedings 
lasted for about eight months, during which time the defendants never 
intimated their desire of putting an end to the contract, held that there 
was no unreasonable delay on the part of the plaintiff. 

APPEAL from a Judgment of the High Court of Judicature 
at Fort William in Bengal, reversing a decree of Mr. Justice 
Stephen, sitting on the original side, 

Suit for damages. ‘The facts are fully set out in the Judg- 
ment. Mr. Justice Sternen decreed the suit but the appellate 
court reversed the decree. 

Plaintiff appealed. 

L. De Gryther, for the appellant. - X 

Arthur Cohen x.0., and A. M. Dunne, for the respondents. 


The judgment of their Lordships was delivered py ° ° 

Lorp MaonaGuten.—This is an appeal from a decree of the 
Calcutta High Court in its appellate jurisdiction reversing a 
decree of Srerues? J. and dismissing with costs a suit brought 
by the Appellant, Mahomed [kramull Huq, an honorary magis- 
trate and landowner in Calcutta, against the members of a firm 
of merchants, trading as Graham & Oo. [t wa8_a suit fo speci- 
fic performance of a written contract to take a lefse. . 

For some reason which ia not explained, but apparently 
without objection on the part of ‘tho Plaintiff, Stephen J., in 
substitution for specific performance, directed an inquiry as to 
damages for breach of agreement. 
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The negotiations for the contract began with is interview Privy Counor. 


between'Huq and a Mr. Borger. These negotiations dre detailed 1907. 
by Huq iu his examination-in-chief. His statement in dll ‘its Ww 
details was accepted without contradiction and without an at- oe 
tempé af cross-examination. Huq, it seems, knew Borger in the  Ixrauvt Hoe 
course of business as a person connected with the firm of Wire "i 


` Graham & Oo., and in the habit of buying hides for them. One eae 
day early in January 1901, Borger called at Huq’s house. He Lord 
said he came from Graham & Co., and enquired about a hide Mucneghiet, 
godowy for them. Hug told him that all ‘his godowns were 

occupied then, but that he had a piece of land at No. 4, Gobind 

Chund Dhur’s Lane, and that a bide godown could be put up 

there. Borger went to see the land, and said he liked the place. 

It was covered with buildings and in the occupation of tenants. 

The suggestion was that Huq should get rid of the tenants, 

and erecta hide godown on the land. The rent and other 

matters were discussed, and when everything was apparently 
arranged the Plaintiff said to Borger, “ You have come and you 

have also agreed, but I want to have something for my satisfac- 

tion. I want to see Graham & Co., on this point.” So a day 

was fixed, and the Plaintiff went by appointment to Graham 

& Oo.’s office. Mr. Wilkie, the head of the firm, was engaged 

at the time. Borger asked Huq to wait, but he said, “ No, 

I.will not wait, but if I get a letter from Graham & Co., putting 

all these terms, then I willebe satisfied.” That was on the 9th 

of January 1901. 


On the next day Huq received the following letter from 

Graham & Vo. :— f 

k 10th January, 1901. 

To Moulvie Ikramull Hug, i 
Honorary Magistrate. 

Dur Sig, i ° 

We agree to rent from you the tenanted portion of the land situated at 


No. 4, Gobind Chund Dhur’s Lane, at a maar rent of Rupees 500 (five 
hundred), for the pefiod of 5 (five) years. 


The Municipal taxes and trades license fee will be paid by us, the buildings - 
to be erected at our system. 7 
The lease will ke executed shortly. 
ae Yours faithfully, 


Grana & Qo. 


On receipt of that fetter Huq had a plan of the proposed 4 ‘ 
building prepared and handed it to Borger. 


100 
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1907. plan mae the following letter :— 
—_— Mr. Mahomed Ikramul Huq, R 

Mounvr , 

Misowep! Honorary Magistrate. 

Teagwvt Hog Dated January 21st, 1901.» 
Daag Sir, i 

Wisner. : tos 
‘one In reference to our conversation, we agree to the plan handed comprising 
Lord erection of buildings in No. 4, Gobind Chand Dhur’s Lane, and would thank 


Macnaghten. you to advise us when you will commence the same, as well as how long you 
— expect to take until same will be ready for occupation. 
Yours truly, ° 
Grama & Co. 
R. Boraur. 

Huq told Borger, who brought the letter, that the building 
would take three or four months to put up after the ground was 
cleared. Soon afterwards Huq called his tenants together and 
gave them notice.. They promised to quit but would not go, 
so he had to take proceedings in the Small Cause Court for the 
purpose of ejecting them. All this took time. However, by 
August 1901, the ground was clear, and on the 19th of that 
month Huq wrote the following letter to Graham & Co. :— 

Messrs. Graham & Co. 

19th August, 1901. 
Dzar Sirs, 

According to the conversation and aftrangements made by Mr. R. Borger, 
and confirmed by your letter dated 2lst January, I gave notice to my tenants to 
quit and vacate the holding. Bat as they wore very unwilling to leave the 
land and I had to file ejectment suit, and they applied for time and succeeded in 
getting it from the Court, although I had produced your two aforesaid letters in 
support of my case. 

Now thgy have broken their sheds and cleared away and the *ground is 
ready and fit for construction, and so godown will be ready for eal in 
the course of three or four months from the date I hear from you. 


Are yoa to suggest any alterations in the already approved plan or it 
stands as it is? . j ‘ 
Yours faithfully? 
Mp. Ixnauvi, Hua. 
To this letter Huq received a reply from rest in the 


following terms :— ° 


= Mahomed Ikramull Huq, 
. l Calcutta. 
= ae Auguat, 1901. 
Daar Sir, 
Messrs. Graham & Co. having handed me your letter of the 19th instant, 
"N and in reply beg to state as there has no attempt been made on your @art to 


follow up my suggestion, and as I told you in pypsence of Mr. Halpern, some 
three months ago, my arrangement, by the fact of your having neglected to act 
a : 
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in accordance with same, has by virtue of your default become v T and neither PRIVY Counctt. 


I nor Mebsrs. Graham & Co. have any obligation towards you umler any former 7907 
arrangements that may have existed. . D 
° Yours truly, Movny1 
= | _ BBoamn oie 
Huq then put the matter in the hands of his solicitors, G. O. v. 
Ohunder & Co., and the following correspondence passed be- Wuxi. 
tween them and Messrs. Graham & Co. and their solicitors and Lord 
Messrs. Orr, Robertson and Burton :— . Macnaghten. 
c (G. C. Caunper & Co. to Granau & Oo] an 
° Re 4, Gobind Chund Dhur’s Lane. 


Messrs, Graham & Co. 

Calcutta, 
26th'August, 1901, 
Daag Stas, 

Moulvie Mahomed Tkramull Huq has handed to us a letter written to him 
by Mr. Borger, dated the 20th instant, purporting to be in reply to his letter 
of 19th instant addressed to you, with instructions to state in reply that he 
(our client) is not a little surprised at the statements contained in the said 
letter of Mr. Borger, for in the first place every attempt has been made by him 
in proper time to have the tenants ejected from the premises as you have been 
informed of by our client’s letter to you of the 19th instant, and in the next 
place Mr. Borger never made any suggestion some three months ago, or at any 
other time, either in the presence of Mr. Halpern, or anyone else, with regard 
to an arrangement which was to be followed by our said client, in fact our 
client is unable to conceive what arrangement is referred to in the said letter of 
Mr. Borger. Our client is not aware of any default or neglect in his part which 
would justify you to avoid the c&ntract which you have entered into with our 
client by your letter of the 10th January last, and confirmed by your letter of 
the 21st January last. 

Under these circumstances we are instructed by our client to request you 
(which we “hereby do) to be good enough tolet our client know’ through us 
whether you want the building upon the demised premises according to the 
plan already approved of by you at once. 

Our client being prepared to complete the building in four months from the 
commencement, thereof. k 

: Yours faithfully, 
G. C. Couxpar & Co. 
[OrrpReszetson & Burton to Q. C. Onunper & Co.] 
Messrs. Q. C. Chunder & Co. 
Re No. 4, Gobind Chund Dhur’s Lane. 
Calcutta, 30th August, 1901. 

Dean Sirs, = * 

Your letter of ‘the 26th instant to Messrs. Graham & Co. has been Saade 
to us with instructions to reply. 

Onur clients desire us to atate in the first place that although the negotiations 
for the lease of the above premises, such as they were, were originally carried 
on in their name, yet as a matter of fact they have*never had any personal 
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interest in thamatter at all, they merely having allowed their name jo be used 
as agents for of on behalf of J. J. Stein, Esq., the predecessor of Messrs. Stein, 
Forbes & Co., who are, they understand, ready and willing to accept any respon- 
sibility or liability there can be in the matter, although our clients deny that any 
such responsibility or liability can possibly exist. Under these circumstances 
we have to request that you will address any further communication you 
think it necessary to send on the subject to usas representing Messrs. Stien, 
Forbes & Co. Subject to what we have above written, our clients desire us to 
state that they are advised that no concluded or binding agreement for the 
leage of the above premises was ever come to, and that they must decline all 
responsibility in the matter. The facts stated by Mr. Borger in his letter of 
the 20th instant are correct and can be substantiated should occasién auise. 
If your client has sufferred any inconvenience or loss he has himself to thank. 
The facts being as above stated, you will understand that as our clients have 
no concern whatever with the premises, they certainly do not desire your clients 
to erect any building upon them, although of course should he desire to do 
so on his own account itis no concern of theirs whether he carries this desire 
into effect or not. 
Yours faithfully, 
OBR, Rossrteon, & Burton. 


On the 6th of February 1902, Huq brought this suit against 
Graham & Co., claiming specific performance and damages in 
addition to or in substitution for specific performance. 

Graham & Co. filed their written statement on the 19th of 
November 1902. They admitted the letters set out above. 
They did not repeat the defence put forward in their solicitor’s 
letter of the 30th of August 1901. They merely said that they 
were told by Mr. Halpern that Borger had a conversation in or 
about April or May 1901 with the plaintiff, in the course of 
which Borger said to Hug, “ that, since he had been so 
dilatory ever the whole business, the entire matter’ was now 


off”; and that thereupon “the Plaintiff made some excuses 


about the unusual delay, and expressed himself satisfied that 
the matter of the said propgsed fease should be dropped and 
considered ‘as cancelled.” That was the only semblance of. 
defence set up in the written statement ; but it is to be observed 
that Graham & Oo. did not venture to say, and peyer have said in 
any pleading or in any letter, that after the conttact was signed, 
Borger continued to be their agent or that he had any authority 
“to cancel their agreement. 

The next thing that occurred after the written statement was 
filed was that Graham & Co. obtained a commission to examine 


7 ~ Borger, who was then in the United States, In his examina- 


tion Borger did not state that he had aay authority from Graham 
& Co. to terminate the contract or to represent them for any 
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purpose after the contract was signed. He said that pe sugges- Parvy Coury 


tions referred to in his letter of August 20th, 1901, werp that 
plaintiff should tear down the old buildings on the premises and 
erect ney one in their place, and that these changes should be 
completed within three months from the 10th of January 1901,” 
and that “these suggestions” were made to plaintiff between 
the Ist and 21st of January 1901. Then he stated that he. had 
an interview, in the presence of Halpern and two of his munshis, 
with the plaintiff, and that the following conversation took 
plage :«— 

“ I said that he had failed to carry out his agreement as to the alterations, and 
as Ihad received notice to quit the premises occupied by me as warehouses, 
it became necessary that I should have other accommodation. The plaintiff 
having failed to carry out the agreement, it was necessary for me to make 
other arrangements, so I notified him personally and verbally, in the presence 

Of Mr. Halpern and the two munshis, that, in virtue of his not having carried 
out his promises, I considered myself and principals released from any agree- 
ment or liability ; that I should proceed to make my own arrangements to the 
erection of a warehouse without further reference to the plaintiff.” 


Then he added :— 

“The arrangement was, as I have already stated, that if plaintiff would erect 
buildings upon the premises in question according to plans approved by us, we 
would take a lease of the premises provided the erection was completed within 
three months from January 10th, 1901, for five years at Rapees 500 a month.” 


Their Lordships have thought it right to set out all the 
correspondence that passed between the parties and their 
solicitors in reference to the question at issue, as well as the 
evidence of Borger, on which the Court of Appeal principally 
relied. The correspondence tells the whole story, and tells it 
very plainly. It is perfectly consistent with everythjng that 
Hug said in his examination. It is absolutely inconsistent with 
any ene of the various and conflicting defences put forward on 
behalf of Graham & Co., andeit is equally inconsistent with the 
dnly part of Borger’s evidence which can be regarded as in any 
‘way material to the defence. 

In a suit for specific performance it is of some importance to 
distinguish between negotiation and contraét and to ascertain 
what the contract is, when and by whom it was made, and who 


the parties are who are bound by it. This case seems to have ° 


been presented 1f such a loose and confused manner that neither 
of the Courts befow appears to have been able to obtain a clear 
and jugt view on any one of these points. The learned Jutige 
of first instance begins.his judgment with these observations :— 


“Tn the transactions to which thie case refers they” (that is, Graham & Co.) 
„lent their name to Forbes, Stein & Oo, . . and, ‘as the case has been 
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Pguvy Couxorn. argued before me, no distinction has been drawn between fhe nominal Defend- 


i907, auta and Forbes, Stein & Co.” % 
La Now there is nothing whatever in the evidence tending to 
Eee suggest that the name of Stein, Forbes & Co. was ever mentioned 
Ixrauun Hug to Huq until it occurred in the solicitors’ letter of the’ 3Qth of, 
v. August 1901. When the dispute arose, Graham & Oo., no doubt, 
vaus: endeavoured to shift the responsibility on to Forbes, Stein & Oo., 
Lord but the plaintif’s solicitors did uot accept that view. The 


Macnaghten. learned counsel for Graham & Ov., attempted to take the same 
line in his cross-examination of Huq, but Huq said at once :— 

“I have a clear objection to making Forbes, Stein & Co., responsible for my 
claim instead of Grahams, because I have nothing to do with them. That’s my 
only reason.’ 

And the matter dropped then and there. 

Now the firm of Forbes, Stein & Co. were not in existence 
when the contract in question was made. Graham & Oo., in 
their written statement, say that they were acting on behalf of 
“J. J. Stein, the predecessor of the firm . . . of Stein, Forbes 
& Co.” But they do not suggest that Huq: was aware of that 
circumstance. Then the learned Judge says that the contract 
was “ a verbal one.” The Court of Appeal also say that “ the 
agreement was originally an oral one made between Borger and 
the plaintiff.” But, in fact, there was no contract between 
Borger and the plaintiff. There was nothing but negotiation 
until the contract was made by thp letter of 10th January, 


1901, accepted by Hug. The Court of Appeal say :-- 

“The Defendants are a well-known firm of merchants in Oaloutta. They 
have no interest whatever in the subject-matter of the suit, and they were 
acting throughout for the firm of Messrs. Forbes, Stien & Co. A Mr. Borger 
was an assistant in the firm of Stein, Forbes & Co., and the negotiations for 
the lease took place between Borger and the plaintiff, and the defendanta 
took no personal part whatever in the matter.” 

That seems to ba equallyeinaccurate. No doubt in their, 


written statement the defendants alleged that they had no. 


. personal interest in the subject-matter of the suit, whatever that 
allegation means. But it seems rather a strong thing to say 
aes a firm “took no personal part whatever in the matter” when 


*they actually signed a contract in writing drawn up by 
themselves, binding them to carry out certain terms which 

they had allowed or directed a man coming {rpm their office 

and» professing to act for them to negotiate on their behalf. 

i They are the real and the only weféndants. They ate not 
‘nominal defendants,” as Srepaen, °J., calls them. It may 

or may not be trug that they intended to act on behalf of a firm 


vOL.IV}  & PRIVY COUNCIL. 
LJ 


not yet formed? or, as Borger says, “on behalf of Y J. Stein, 
whose business in “Calcutta they were financing.” But, Huq 
was not concerned with their undisclosed intentions. As between 
Huq and Graham & Co., the burthen of the contract rested with 
Graham’ & Co., and no one else. . 

The case seems to their Lordships to be perfectly clear, and 
the suit undefended. If the practice in Calcutta be the same 
as it is in this country, the plaintiff might have moved for a 
decree of specific performance on the written statement being 
put in,and he would have been entitled to such a decree at once 
and as a matter of course. 

Now what are the defences that have been put forward? The 
first defence was that there was “no concluded or binding 
agreement.” That defence was abandoned as soon as it was 
made, and nothing more has been heard of it. The next defence, 
if it can be called a defence, is to be found in the written state- 
ment which has already been referred to. Well, that defence has 
also been abandoned. Even if it amounted toa defence at all, 
and if it is to be taken asa plea of release, it could hardly be 
supported when Borger, the defendants’ own witness, says that 
though he considered the agreement at an end, that was not the 


plaintif’s view. “The plaintiff,” says Borger, “did not consi- ` 


der the agreement at an end.” 

The only other defence is founded on Borger’s statement that 
the real agreement was thet “we,” that is, Graham & Oo., for 
whom he was acting in the negotiations, “ would take a lease of 
the premises, provided the erection of the proposed building was 
completed within three months from January 10th, 1901." That 
statement appears to their Lordships to be absolutely incredible. 
If the agreement was really conditional, why was the condition 
not stated in the contract of the 10th of January. Graham & 
Co., were bound to be all the more tareful in defining the terms 
ef the contract, because they were acting, as they say, not for 
themselves but for an undisclosed principal. It is difficult to 
suppose that any,ferson, however careless he might be in the 
conduct of his own affairs, would be so culpably remiss in the 
conduct of business entrusted to him by another as to omit from 
a contrgct which he drew up himself the most important of all 
the stipulations ‘it was intended to contain. It is still more 
difficult to believe that such a stipulation could have been part 
of the contract when we come "to the letter of the 30th of August, 
1901. The defendants were then casting about for some 
plausible defence to an inconvenient claim. Instead of relying 
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upon whatywould lave been a perfectly valid defence, if only jt 
had heen true, and which, if true, must have been brought back 
to their recollection by the claim, they took refuge in the abgurd 
pretence that there was no concluded agreement at all. 

There is another observation which lies on the surfaces—IE 
a person who has drawn up a contract with his own hand and 
signed it, wishes to persuade the Court that somehow or other 
an important term has been omitted by inadvertence or mistake, 
he is surely bound to pledge his oath to the truth of the story, 
and not the less so when his opponent comes forward ands swears 
that there is no foundation for the suggestion. Surely his 
advocate is not to be listened to, if he himself will not venture 
to go into the witness box in support of the story he asks the 
Court to believe. 

There is no doubt, and, indeed, Huq admits that in the course 
of the negotiations he promised to clear the ground and erect the 
proposed buildings as soon as practicable, and that he said that 
when the land was ready, the buildings might be finished in 
the course of three or four months. But it is very improbable 
that any person in Huq’s position would have agreed to the 
stipulation which Borger says was part of the contract. No 
person in his senses would have bound himeelf to such a contract 
when the land, to the knowledge of both parties, was in the 
occupation of tenants who had been there for a long time, and 
who could not be dispossessed at a* moment’s notice. Besides, 
there was no reason for any such stipulation. It was more for 
the interest of Huq than for the interest of anybody else that the 
buildings should be erected as soon as possible. Ha could not 
expect to get any more rent from tenants he was going to turn 
out, and he would get no rent at all from his new. tenants, until 
the buildings were finished. . 

Time was not made of the’essence of the contract by the terms 
of the written agreement. But it is clear that in the contem- 
plation of both parties the buildings were to be completed 
without unreason&ble delay, and it cannot* Je disputed that, 
in case of undue delay on the part of Huq, the other parties to 
the contract might have made time the essence of the gontract by 
giving notice that they would not hold themselves hound to 
complete unless the buildings were finished ‘within a specified 
time, assuming the time specified to be such as the Court would 
hold to be reasonable under the circymstances. But then, Gra- 
ham & Co., nevey gave any such notice. They seem not to have 
troubled themselves at all about the matter. It is not suggested 

à é 
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that they authorfsed -Borger to act on their behalf in determining Puirt Coig, 
the ne Son It is plain that Borger assumed to act on bis own 1907. 
behalf and in his own interest. And so the Chief Justice —~ 
understood him. It was inconvenient to him. He had got an 
other premises, and so on behalf of himself and his principals— Irranvu Huy 
meaning, no doubt, uot Graham & Co., but Stein, | Forbes & Co., ick. 
in whose service he seems to have been at the time—he took oe 
upon himself to determine the contract, a thing which neither 7 ass 
he nor Graham & Oo., could do without proper notice, and which 9 Uaginer 
Borgerecould not do in any case without authority from Graham 
& Co. 

Comment was made on the circumstance that Huq did not 
bring forward corroborative evidence to prove that he really did 
take proceedings against his tenants, But it must be remem- 
bered that the statement to that effect in his letter of August, 
1901, had never been challenged, and that there was not the 
slightest reason why he should come to the trial armed with 
official and documentary evidence to rebut and disprove insinua- 
tions which had never been made. Their Lordships may add 
that, having considered Huq’s evidence in the light of comments 
- made upon it in the Appellate Court, their Lordships see no 
reason to doubt the perfect truthfulness and accuracy of his 
testimony. 

Their Lordships think that the defendants have been wrong 
‘throughout, and they will hambly advise His Majesty that the 
decree of the Appellate Court should be reversed with costs, 
and the decree of STEPHEN, J., restored. 


The resporfdents will pay the costs of the appeal. . 
Watkins and Lempriere, Solicitors, for the appellant. 
Burton, Yeats and Hart, Solicitors, for the respondent. 
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° CHABILDAS LALLOBHAI 
versus f 
DAYAL MOWJI ANE OTHERS. 


Transfer of Property Act (1V of 1889), Section 3—Notice—English 
moriguge—sale—bona fide of—postponement of sale—condust of the 
mortgages. 

D. mortgaged certain property in the English form of mortgage 
with a power of sale. The mortgagees in the exercise. of that power 
put the property to sale and several persons bid for it. When the appel- 
lant bid for it, the sale was stopped as the parties commenced a talk 
about compromise and the purchasers with the exception of the appellant 
went away. The appellant saw aud hearl what passed between the 
mortgagor and the mortgagees. Compromise not being effected, the sale 
was continued and there being no further bids it was knocked down to 
the appellant: Aeld that under the circumstances of the case the mort- 
gagees so conducted themselves that the bidders were induced to leave 


and that the plaintiff had notice of the circumstance; the sale to him 


was not bona fide and was liable to be set aside. 


A principal cannot be fixed with the knowledge of an agent, not 
acquired in the matter for whieh he was the agent. 


APPEAL from a judgment of the High Court of Judicature 


“at Bombay affirming a decree of Russtt1, J., sitting on the Origi- 


nal side. 

Suit for possession. 

Theematerial facts appear from the adom t 

The Courts below dismissed the claim. 

Plaintiff appealed. ; 

Sir Robert Finlay, K. ©. and C. W. Arathoon, fer the 
appellant. . 

Arthur Cohen, K. C. and L. De Gruyther, for the respondents. 

The Judgment bf their Lordships was delivered by 

Sır Artaur Wisos.—This is an Appeal from a judgment 
and a decree, dated the 25th June, 1904, of the Hgh Court 
of Bombay sitting on appeal from a judgment and decree ‘passed, 


on the 26th February, 1903, by RuUssELL, J., in éxercise of the 
Ordinary Original Civil Jurisdictign of the simie Court. e 


Most of the facts now material to th® case are not disputed. 


“On the 8th April, 1896, the first respondent (hereinafter called 


Be 
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` ; ; : 
the fhortgagor executed the mortgage of certain properties, Psivr Coungy. 


includig premises in Cowasjee Patell Tank Road, if the city of 1907. 
Bombay, which are the subject of this suit and appeal, in favour = 
of the other respondenta (hereinafter called the mortgagees) to ae TE 
secute an advance of Rs. 30,000 and interest. i v. 

. Dayar Mowst. 


The mortgage was of the English type and contained a power ane 
of sale in an ordinary form. A proviso followed that—“ Upon Sir Arthur 
any sale purporting to be made in pursuance of the aforesaid Walon. 
power... the purchaser... shall not be bound to see or in- 
quire whether any such default has been made... or otherwise 
as to the necessity or expediency of such sale or that the sale 
is otherwise improper or irregular. And notwithstanding any 
such irregularity such sale shall as far as regards the safety 


and protection of the purchaser....be deemed to be within 
the aforesaid power .... and be valid and effectual accordingly 
and the remedy of the mortgagor....shall be in damages 


only.”—This last proviso is in substance an echo of section 69 of 
the Transfer of Property Act, 1882. 

On the 8th October, 1900, the mortgagees, purporting to act 
under the power of sale in the mortgage, caused the property 
in question to be put up for sale by auction, and it was knocked’ 
down to the appellant. On the same day he signed a written 
‘contract to purchase; and on the 20th October, 1900, the mort- 
gagee executed a conveyance to the purchaser. i 

The mortgagor had remained in possession of the ‘premises ; 
aud on the 26th August, 1901, the purchaser instituted the pre- 
sent suit in the High Court. The claim was for possession of 
the premises in question and for other connected relief. The 
‘original defendant was the mortgagor alone, on whose applica- 
tion the mortgagees were subsequently added as defendants. 

Another suit was brought by the mortgagor against the 
mnortgagees, m which he claimed to redeem the property in 
question and to recover damages. This suit was brought up, 
with the necesgayy amendments, before the Court of Appeal, 
so that it might be dealt with in one decree together with the = 
principal suit. This was done, and it is necessary to mention , 
the circuihstancg only in order to appreciate the decree of the 
Court “of Appeal. For the purposes of the present appeal the 
matter is not material. we 

It 4s unnecessary to*examine the further pleadings or the « 
issues settled. It is enough to say that the case- ckme on for 
hearing before Rosset J., and that at the trial what had to be 
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determined, stated broadly, was whether the Sale was Yauch, 
under its Sircumstances, as to give a good title to the parchaser 
as against the mortgagor. RussetiJ. held that it did not,, for 
reasons that will shortly be exarnined. The Appeal Court came 
to the same gonclusion, but for different reasons, which wil? also 
be considered. 


In the earlier stages of this litigation many points were raised 
relating to the circumstances of the sale, but these have now all 
been eliminated except two. The remaining two are those 
which formed the basis of decision in the two Court8 below 
respectively. 

Of these points the one that naturally comes first in order is 
this :—The 6th of the conditions of sale said that, “ The 
purchaser shall accept such title as the vendors can give, 
and shall not require the vendors to enter into any other cove- 
nants except a covenant that they have not incumbered, and shall 
not raise any question or objection to the title and shall be 
held bound to accept such title as the vendors possess.” Both 
the Qourts in India held this to be a depreciatory condition, 
wholly unwarranted by the actual state of the title. So far they 


‘are agreed. Russet J., however, held that there was nothing 


in the facts to affect the purchaser with notice or knowledge of 
the depreciatory character of the condition. The Court of 
Appeal, on the other hand, held that the purchaser was affected 
with constructive notice of the true’state of the title, by reason 
of the fact that, some days after the contract of sale was com- 
pleted, the purchaser instructed the mortgagees’ solicitor to act 
for him, in the preparation of the deed of conveyance, and that 
that solicitor knew enough of the real title to show that the 
condition in question was unjustifiable. ° 


When the contract of sale was signed, the transactign was 
completed so far as it rested in contract, and the rights and 


‘liabilities of the parties, arising out of that contract were ascer- 


tained and were enforceable. Down to that pojnt that attorney 
was not acting for the purchaser. The only thing in which he 


did so act was the subsequent preparation of the conveyance. 


The view of the Court of Appeal imputes to a prificipal the 
knowledge of an agent, not acquired in the matter for which he 
was agent, and usesit to upset a transaction of a date before the 


agency commenced. This is an extension of the doctfine of 


constructive notice in which their Lordships cannot concur. 
They therefore think the judgment and decree under appeal 
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gaiti be supp rted on the grounds relied upon by thie Court of Privy Coosa, 
Appeals . 1907. 
Fhe ouly point that remains to be considered is that wah si 
formed the ground of Russet, J.’s judgment. To appreciate the He eee 
point it is necessary to refer briefly to what occursed on the day v. 
of sale. The sale was annonnced for 4.30 o'clock, and it seems Dayar Mowat. 
to have actually commenced soon after 5. The bidding was at Sir Arthur 
first pretty brisk, and reached the sum of Rs. 20,500, which was Wilson, 
bid by the purchaser, the now appellant. ; 
At this point the sale was in fact stopped, and the parties 
concerned retired to an adjoining wood-shed, where they spent 
about half an hour endeavouring to agree to written terms òf 
settlement. The endeavour failed, and then the auctioneer by 
the instructions of the morigagees’ solicitor, purported to resume 
the sale. The purchaser's previous bid of Rs. 20,500 was called 
out several times, and no competitor appearing, the property 
was knocked downto him at that piis This is said to have 
happened at 6-10, 


It was contended that the sellers, who unquestionably stopped 
‘the sale, did so under such circumstances as naturally to lead 
bidders to suppose that the sale was over at least for that 
oceasion, and to go away from the place of auction. It was 
said that the bidders did go away when the sale was stopped ; 
and that the purchaser who was present, and who saw and 
heard what passed, was attected with notice of ‘the impropriety 
of the alleged sale. The case thus indicated was, if established, 
sufficient to invalidate the sale. 

_The questions thus raised were questions of fact. “The evi- 
dence was both voluminous and conflicting. RUSSELL, J., who 
saw and heard the witnesses, examined that evidence in his 
judgment with great care, and has indicated in more than one 
-passage of that judgment his estimate of the comparativ cre- 
dibility of witnesses. The case is peculiarly one in which their 
Lordships would $e. reluctant to reject the finding of the learned 
judge who tried the case, provided that there was sufficient == 
evidence to support his finding. Their Lordships think there. 
was ample evidence to support the finding of the learned judge 
and that his, eonclusion from that findiug is correct. That 
finding and that conclusion are thus stated :—“‘ The defendgnts 
two afd three (the mortZagees) by themselves or their agents so , $ 

conducted themselves with reference to this sale ‘that would- 
be bidders at it were induced to leave. «The plaintiff (the 
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® in the said abagi, he is its owner and has rights ofesale and mortgage. 


HIGH COURT. $ Anse. 


purchaser) had notice of those circumstances, fsing the€ word 
notice, as % is defined in the ‘Transfer of Property het. He > 
therefore bought at his peril, and as the sale was not a bond fide 
auction sale, it must be set aside.” 

For the foregoing reasons their Lordships will humbly advise 
His Majesty that the appeal should be dismissed. The appellant 
will pay the costs of the first respondent, and the mortgagees : 
will bear their own costs. 

: Appeal dismissed with costa 
of the first respondents. 

Solicitors: Messrs. T. L. Witson & Co., for the appellant. 

- Solicitors: Messrs, Payne and Lattey, for the respondent. 

Solicitors : Messrs, Ashurst Morris Crisp & Co., for the mort- 

gagees. 
JAMNA PRASAD AND OTHERS. 
versus 
PANNA LAL. ® 
Ex-proprietor—right to sell a house—common lao —sale of. site and materials 
- —Wajib-ul-arz. 

A oai: ul-arz provided that an ex-proprietor had a right to sell the 
materials of the house; held that the terms implied that the site could not 
be sold and a purchaser from the ex-proprietor could not acquire the right 
to live in the house. Such was also the common law of these provinces. 
Sri Girdhariji Mahara} v. Chhote Lal, LE R., 20 AIL, 248, referred to. 

SEconD APPEAL against the decree of Moulvi Sirajuddin, 
Subordinate Judge of Agra, reversing the decree of Babu Lalta 
Prasad, Munsif of Mahaban. . 

Suit fot ejectment. ` j 

The defendant No. 1 was a purchaser of the rights wd 4 
interests of the defendants Nos. 2 to,5 in a house, in execution of 
a mortgage-decree. The defendants No. 2 to 5 were the ex-. 
proprietary tenants at the time of the sale. The’plaintiffs as- 
zemindars sued for the recovery of possession under the wajib- 
ul-arz and customary law. The Court of first inetance decreed 
the claim, but the lower appellate Court reversed the decree. 


« The wajib-ul-arz provided— 


In the said mouzah, there are two abadis, one abadi khas and the other abadi 
nagla known as burj. The mortgagor co-sharers reside in abgdi khas and do not 
reside in abadi nagla, whereas occupancy tenants and sub-tenants reside in 
abadt nagla ; any co-sharer who has built any, houge or cattle-shed or englosure a 
The 
agricultural tenanfs or ryots, who have built houses, cow-sheds or enclosures, are 
® * S. A. 753 of 1906. 
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thaie Ofners till th% reside therein, but they have no right to sell the materials ‘Orv. 

of the » house or to mortgage or sell the house. The tenants whogvere ieee 1907. a 
proprietors but have now sold their hagiat can sell the materials........ ee ie 

ere ^.. £ any tenant leaves the village without leaving any heir, the house ` Jayna Prasan 
would revert to the zemindar; any ryot occupying any house cannot be turned v. 

out of it 80 long as he lives.” Panna Lat. 


The lower appellate Court ee to the ET of 
AIKMAN, J. in 

Raj Narain v. Budhsen, [1905] I. L. R., 27 AIL, 338. 

The plaintiffs appealed. 


Sital Prasad Ghosh, for appellants, cited 

Sri Girdhariji v. Chhote Lal, [1898] I. L. R., 20 AlL, 248. 

Amir Begam v. Balak Ram, 11900] 20 A W. N., 182. 

Raja Mohammad Mehdi Ali Khan v. Gopal Das, [1906] 10 Oudh cases, 5. 

He submitted that the ruling referred to in the judgment of 
the lower appellate Court did not apply. 

Mohan Lal Sandal, for respondent, submitted that the leading 
case of Sri Girdhariji Maharaj and the rulings that followed, 
laid down that a tenant who built a house in the abadi with 
the permission of the landlord, cannot transfer the house so as 
to pass the right of habitation to the transferee ; all that he could 
do was to sell the materials, The present case was the case of 
an ex-proprietor and reading the clause of the wajib-ul-arz as a 
whole, he could transfer the right of habitation in the house. 

Sital Prasad Ghosh was not heard in reply. 

The following judgment ' was delivered by 

Grirrin, J.—The defendant-respondent purchased a house Griffin, J. 
' and site from a ryot, in the village, who had once been a pro- — 
prietor. The plaintiffs, zamindars, sued for possession of the 
housg, or in the alternative for possession of the site after removal 
of the materials, on the allegation that the sale to the defendant 
was centvary to the provisions of the wajib-ul-arz as well as the 
‘general law. The Court of first instance decreed the suit for 
possession of the site, allowing the defendant-respondent time 
within which * remove the materials. (Qn appeal, by the 
defendant, the lower appellate Court allowed the appeal and 
dismissed the plaintiff's suit. è 

In eecond appeal itis contended, that under the common 
law of this prôvince as well as this particular provision of 
the wajib-ul- -arg relating, to the sale of the house by ansex- 
proprietor, the plaintifs are éntitled to succeed. The wajib-ul-arz a 
provides that ai ex-proprietor is entitled to sell the materials of 
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the house. By implication the ex-proprietor | & no power tp 
sell the site, and the purchaser no right of residence,in the 
house? J aim’ referred to the ruling reported in Sri Girdharije 
Maharaj v. Chhote Lall’) in which the common law as regards 
the sale of houses by tenants is laid down. J am also reférrod to 
the case, Amir Begam v. Balak Ram(*). The final clause in the 
wajil-ul-arz lays down that a tenant cannot be evicted from his 
house as long as he lives. It is pointed out on behalf of the 
appellants that they are not seeking to turn him out of the 
house, which he occupied as a tenant, but simply .want to dis- 
possess him of the house, which he obtained by an illegal sale. 
The authorities quoted on behalf of the appellants and the 
explicit provisions of the wajib-ul-arz are clearly in the appellant’s 
favour. The ruling referred to in the judgment of the Court 
below (°) has no application to the facts of the present case. I 
must hold that all that the defendant acquired by his purchase 
was the materials of the house. The appeal is allowed ; the decree 
of the lower appellate Court is set aside, and the decree of the 
first Court restored. ‘The defendant is allowed three months 
from this date within which to remove the materials. If he fails 
to remove the materials, the plaintiffs will get possession of the 
house. The defendant-respondent will pay the costs of this 
and also the costs of the lower appellate Court. 


N. L. 8. _ Appeal allowed. 
(1) [1898] I. L. R. 20 All, 248. 
(2) [1901] 20 A. W. N., 182. 
(3) [1905] I. L. R. 27 All., 398. 


É BHAGWAN SINGH 
VETFEUS e 
KHARAG SINGH AND orHers.* 


e 
ePre-emption— Wajib-ul-arz—Sale—whether includes arf exchange—re- « 
transfer to vendor's widows—catise of action. 


Where a wajib-ul-arz provided a right of pre-emption in case of a sale 
aud further that if there was a dispute in the price, it°was to be settled 
by means of panchutt, held that the words were wide enough and includ- 

. ed a transfer by way of exchange. Niamat Ali v. slemat Bibi, J. L. R., 7 
AlL, 626, referred to. . A 

Where the vendor died after the transfer leaving aħ adopted son, but 
before the suit for pre-emption was brought, the property was re-trana- 
ferred to his widows, who were not made parties to the suit, hed that 
the pre-ergptor had a good cause of action éo nfkintain the suit. 

: * F. A. F. O. 96 of 1906. 


vov; ? j HIGH COURT. 


. AI BaL agaMét an order of remand passed by H. David, Esq., 
Subordigate Judge of Meerut, reversing the decree of Babu Ram 
Chandra Chaudhri, Munsif. 


Suit for pre-emption on the basis of the Wajib-ul-arz. 


Bhagwan Singh received certain property from one Dalel in 
exchange for some other property of his own. Kharag Singh 
brought the suit for pre-emption in respect of this exchange 
on the allegation that he was a paternal cousin of Dalel and 
that Bhagwan was a stranger. The wajib-ul-are provided as 
follows :— 

“Jo koi hissedar hakkiat apni bai karna chahe to awal hath bhai hagigi 
badhu garibi aur bahalat inkar unke hissedaran deha ke hath furokht kare: 
agar faisla qimat ka apas men na ho sake to marfat panchayat ke faisla kiya 
jawega aur jo qimat munfasla panchayat mustahag qabul na kare to ghair 
shakhs ke hath intiqal karne ka ikhtiyar hoga.” 

It appears that a day before the institution of the suit Bhag- 
wan transferred the property to the widows of Dalel. Among 
other pleas Bhagwan contended that the suit as against him could 
not be maintained as he had transferred the property to the 
vendor and that no right of pre-emption accrued in respect of 
an exchange. The Court of first instance dismissed the suit. 
The Lower Appellate Court decreed it, holding (1) that the suit 
could be maintained as against Bhagwan inasmuch as he had 
transferred the property to the widows of Dalel who were 
strangers, Dalel having left an adopted son, (2) that the word bai 
in the wajib-ul-arz included an exchange, and so there was a 
right of pre-emption in respect of the exchange, and remanded 
the suit unger Section 562, Code of Civil Procedure. 


Sarat Ohandra Chaudhri (for J. N. Chaudhri), for the appel- 
lant, contended that the pre-emptor had no cause of action 
against Bhagwan Singh as the property no longer remained 
‘withhim. „A pre-emptor must ‘show that he has a canse of 
action not only on the date of the sale but that it subsists 
at the date of the suit. At the date of the suit Bhagwan Singh 
had not the *pfoperty in his possession,*and as a pre-emption 
decree was one for possession there was nothing against 
which: jt could be enforced. The principle of therulings in 

Janki Prasad v? Ishar Das, [1899] I. L. R., 21 All, 374, 
Ram Gopal v? Piari Lal, [1899] I. L. R., 21 AN, 441, 
was Applicable to the,present case. There was no question 
as to the validity of the sale by Bhagwan. Again, in order * 
to give rise to a right of pre-emption therg must be an out and 
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out sale, and an exchange both in common parldte and a sord- 
ing to its legal conception was not an out and out salp. The 
intention of the wajib-ul-arz was to confer the right only when 
there was a sale strictly speaking. 

Tej Bahadur Sapru, for the respondents, contended that the 
words batr and kimat should be taken in a broad sense. He 
contended that they were broad enough to include a case 
of exchange. He referred to 

Niamat Ali v. Asmat Bibi, [1885] I. L. R., 7 All, 626, F. B. 

Ahmad Ali Khan v. Ahmad, [1866] 1 Agra, 101. 

The object of pre-emption is that the ROMER should hot 
pass out of the hands of the co-parcenary body. Why should not 
therefore a right to pre-empt arise in the case of an exchange? 
As regards the other question, he referred to the written state- 
ment and submitted that the plea taken by the defendant was 
deception. The plea was not that the property had passed to a 
co-sharer, before suit. (Knox A. C. J., referred to Section 34, 
Civil Procedure Code and said that the plea was not sound.) 

Sarat Chandra was heard in reply. 

The judgment of the Court was delivered by 

Riowarps, J.—This was a suit for pre-emption. The plaintiff 
is admittedly a co-sharer. The defendant vendee is a stranger. 
The transfer was by way of exchange and the defendant in his 
written statement also alleged that the day before the institution 
of the suit he had re-transferred tho property, sought to be pre- 
empted, back to the vendor. The Court of first instance held, 
on the construction of the wajib-ul-arz that a right to pre-empt 
did not arise, because the transfer was by way df pxchange 
and not of sale, it also held, that the suit was not maintainable 
because of the transfer that had been made, as it turned put, 
to the widows of the deceased vendor, not to the vendor as 
allegeg in the written statement. . 

The lower appellate Court reversed the decision of the Court” 
of first instance and gave a decree to the plaintif. -As to the 
first point in our judgment, the expression is wite enough and 
does include a transfer by way of exchange. ‘The principle 
involved in this question has been decided, and very fully 
discussed in the Full Bench decision in the case of Niamat “li v. 
Asmat Bibi(?). 

AS. to the next point no exception was taken in the written 
statement to ‘the non-joinder of the widews*of the deceased. 

e (1) [1885] L L. R., 7 All, 626. 
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, Thro was Xe allegation that the property in question had 
been transferred back to the vendor and that consequently, no 
cause of action existed at the date of the institution of thé suit, 
because the re-transferee was a co-sharer. This statement was 
altogethtr inaccurate. Thé transfer itself was a very suspicious 
one, inade as it was a day before the suit. It was’made to the 
widows of the vendor and not to the vendor and it appears from 
the judgment of the lower ‘appellate Court that there was an 
adopted son of the deceased vendor. It would therefore appear 
that thero was a good cause of action although possibly the 
widows ought to have been made parties so as to bind them 
by the decision in the suit. 

There was one other point which was not very seriously 
pressed and that was the decision of the Court of first instance, 
was not ou a preliminary point. Itis not always very easy 
exactly to define what is a preliminary point but in the present 
case the Court of first instance decided the case mainly on the 
construction of the wajib-ul-arz. One important question re- 
mains, what was the value of the property and how that value 
was to be ascertained ? 

On the whole we think that it might fairly be said that the 
case was decided on a preliminary point, as a result we dismiss 
the appeal with costs. 

8. 0. O. Appeal dismissed. 


HANSRAJPAL 
versus 
es MUKHRAJI AND OTHERS.” 
Civil Procedure Code (let XIV of 1882), sec. 232—sale of scien the 
subject of a decrss—right to execute the decree. 
* The sale of property for the possession of which the vendor has obtained 
a decree, does not, necessarily, cargy with it the right to execute the 
e 


2 decree. ° 
The vendor obtained a decree for possession of certain property. He 


sold portions of the property to the respondents who applied for execution 
of the decree, held that no application could legally be made to execute 
the decree under section 232 of the Civil Procedure Code. 

First APPEAL against the order of R. L. H. Clarke, Esq., OM- - 
ciating, District J udge of Gorakhpur, reversing the decree of 
Munshi Achal Behari, Subordinate Judge. 

Application for execution under section 232 of the Codeof 
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The facts of the case arc briefly as follows :-#The app@lant, 
Hansrajpal ebtained a decree for possession of certain ¢jmmov- 
able property against certain persons. After obtaining this 
decree, he transferred certain portions of the property covered 
by this decree to the applicants under section 232 of tHe Civil 
Procedure Code, the respondents in the High Court. Thereupon 
the respondents applied to the Court of the Subordinate Judge 
for the execution of the decree obtained by their vendor, B. 
Hansrajpal, and for possession of the property purchased by them 
under section 232 of the Code of Civil Procedure. This eappli- 
cation was opposed by the vendor, B. Hansrajpal, alone. The 
Subordinate Judge held that the applicants were not the trans- 
ferees of the decree, and they could not, under section 232 of the 
Civil Procedure Code, apply for the substitution of their names. 
He consequently dismissed the application. On appeal to the. 
District Judge by the transferees, he reversed the decision of the 
Subordinate Judge and remanded the case under section 562 
of the Civil Procedure Code. 

The decree-holder appealed. 

Iswar Saran (for the appellant) contended (1) that no appeal 
lay to the District Judge against the decision of the Subordinate 
Judge; (2) the transferees were not competent to apply under 
section 282 of the Civil Procedure Code. As regards the first 
point he submitted that no appeal was allowed under section 588 
of the Civil Procedure Code from an,order passed under section 
232 of the Civil Procedure Code. The order could, at best, be 
appealable only when section 244 of the Civil Procedure Code 
applied | to the case. The matter in dispute in this eage having 
arisen between the decree-holder and his representative and not 
between the parties arrayed on opposite sides in the suit, segtion 
244, he submitted, could not apply: = 

He relied on . 

Raynor v. The Mussorie Bank Limited, [1885] I. L. R., 7. Au, sl: 

Gyamones v. Radha Romon, [1880] I. L. R, 5 Cal, 592. 


Sambasiva v. Srinivas and others, [1889] I. L. R., 12 Mad., 511. 
Ramasamt v. Basavappa, [1893] I. L. R., 16 Mad., 325° 


He admitted that in later decisions it hes been held that if 
` section 244 applied, an order under section 232 was appealable, 
but he submitted that according to 

Sheoraj Singh v. Amin-ud-din Khan, [1898] I. L. R., 20 AiL, 539, 
no such appeal was allowed. 7 

As regards the second point he sybufitted that the sad of 
section 232 being, quite clear, the intention of the legislature 
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was frat an asygnee of the decree and not a transferee of the Uren. 


+ propertye covered by the decree could apply unger section 1907 ° 
232, - The contrary view would lead to many difficulties. He =~ 
referred to . Hiseaereay 
Rag Shai v. Gaya. [1885] I. L. R., 7 All. 107. MUKHRAJI. 
Govind Prasad (for a seapondentey: was not heard about the TEs 
first point. 


As regards the second point he submitted that by virtue of the 
sale-deed, the decree, as far as it related to the property sold, was 
assigned and as such assignee, his client could apply under sec- 
tion 232. „He further submitted that this application having 

- been rejected, he would not be able to bring a suit to establish 
his right. He referred to 

Amanat-ultah Khan v. Sardha Prasad and others, [1906] A. W. N., 134. 

[Rionarps, J.—We shall make it clear that we dismiss the 
application on a technical objection, and you should not be 
deprived of your right.] 

Iswar Saran was not heard in reply. 


The judgment of the Court was delivered by 
Rionarps, J.—In this suit the plaintiff obtained a decree for Richards, J. 
possession of certain immovable property. After recovery of ~~ 
eZ the decree the plaintiff sold-a portion of the property to differ- 
ent persons reserving some portion of the property to himself. 
The respondents applied under section 232 of the Code of 
Civil Procedure, contending that by the sale-deed the decree 
had been transferred to them to the extent of the property men- 
tioned in the sale-deed, and that they were entitled to extend 
the decrea, The Court to which the application was made, 
refused the application. The present respondent appéaled with 
the result that the decision of the Court of the first instance was 
reversed, the Court holding that section 232 did apply under the 
-cireymstances and respondents ware entitled to ewecute the decree 
-in the manĝer they asked and remanded the case under Section 
562 of the Code of Civil Procedure. The decree-holder now 
appeals against the order of remand. He contends that no appeal 
lay from: the decision of the Court of first instance, the Court = 
having refused to allow the respondents to execute the decrep 
under section 232. He also contends that under no circumstances 
could the previsions of section 232 apply to the transaction 
between him and the respondents. We will take the ageond 
point first because iP this point be decided in favour of the a 
appellant, it becomes quite unnecessary to decide whether or not 
an appeal lay from the order refusing to allow execution under 
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section 232. We have considered the sale-deeq Which is t the 
record andẹwe find that it in no way purports to sell o» transfer 
the decree. The only reference to the decree is that the vendor 
states after selling the property and having referred to “the 
description of it “to which my title has been declared by the 
decreo, et cetera.” We have to consider whether a sale of the 
property for possession of which a vendor has obtained a decree 
necessarily carries with it an assignment of decree itself. We 
certainly think that it does not. It might happen that a vendor 
might get a decree for possession of the property together with 
an award of a large sum for mesne profits and costs. It cotld 
never be contended that if before he executed the decree he 
sold the property or a portion of it that this sale-deed without 
express words would carry with it the right to the mesne profits 
and costs. In the decision of this court of Ram Sahai v. Gaya 
and others (?) Mr. Justice Maumoop has further illustrated the 
difference between a transfer of property and a transfer of a 
decree. It is the respondent’s misfortune, if, when obtaining 
a sale-deed of the property, they neglected to provide either 
that the decree should be assigned to them or that the decree- 
holder should be bound to execute the decree and put them into 
possession. We wish to point out that in deciding this appeal 
in favour of the appellant, we do so on the grounds that no 
application could:legally be made to execute the decree under 
section 232. We make this remark lest our present decision 
should prejudice any suit which the respondent may be ad- 
vised to institute in order to get the benefit of their sale-deed. 
As a result, we must allow the appeal, set aside the order of 
the lowerappellate Court and restore that of the Com of first 
instance with costs. 


(1) [1885] L L. R., 7 All, 107. s 
I. 8. - . Appeal allowed. . 
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Res Judicata—Suit for redemption deereed—Subsequent suit for recovery 
of the amount not taken into account—Transfer of Property Apt 
(IF of 1882), sections 92,94. 


- fhasuit for redemption there ought to be complete and final settlement 
of all accounts between the mortgagor and the mortgagee, right up to the 
date of the redemption. Where, therefore, a mortgagor obtained a decree 
for redemption and paid up the amount found due and subsequently 
brought a suit for recovery of the amount which he alleged the mortgagee 
had collected during the time he was in possession and which was not 
taken into account in the previous suit, held that the suit was barred. 


Seoonp ApreaL from the decree of B. Raj Nath Parshad, 
Subordinate Judge of Farrukhabad, reversing the decree of B. 
Upendra Nath Sen, Munsif of Farrukhabad. 


The facts of the case are briefly as follows :— 

The plaintiff sued the defendant for the recovery of Rs. 800, 
the arrears of rent realised by the latter as mortgagee in posses- 
sion, during the period between the date of the decree in the 

redemption suit brought by him, and the date of the delivery of 

possession over the mortgaged property. The former suit was 
a suit for redemption of a bungalow ; it was decreed by the Court 
of first instance on 17th December, 1902. On appeal, the case 
was finally disposed of on 3rd February, 1903. The plaintiff in 
the present suit obtained possession in May, 1903 ; in the redemp- 
tion suit accounts were, however, settled till July, 1902. The 
present suit related fo the rent,accruing due from August, 1902, to 
March, 1903. The Court of first instance parfi? decreed, the 
claim. On appeal by the defendant the learned Subordinate 
Judge held that the suit was barred under the provisions of 
sections 13 and 24¢ of the Code of Civil Procgdure. 

The plaintiff appealed. 

M. L. Agarwala (with him Gulzart Lal), for the appellant. 

Section 244 of the Code of Civil Procedure does not apply as 
there is no provision in the decree in the redemption suit ; nor 
does segtion 13 apply as the present matter in- dispute was Not 
directly and subtantially jn issue. Clause 5 of section 244, 

*§. A. 1147 of 1905. 
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Civil Procedure Code: It is not a suit for mesne profits. "It is 
PERSHAD. g é ae: 

2 a suit for settlement of account which the plaintif could have 
included in the redemption suit. See sections 92, 93 and 94 of 
the Transfer of Property Act. See also explanation JI of sec- 
tion 13, Civil Procedure Code. 

Satyabadi v. Hurabali, [1907] I. L. R., 34 Cal, 223. = i 
Gour’s commentary on sections 92 and 93 of Transfer of Property Act. 
Vinayak Shiv Ram v. Dattatraya, [1902] I. L. R.. 26 Bom., 661. 
M. L. Agarwala, in reply. f 
Final settlement contemplated in section 94 of the Transfer 
of Property Act means the account up to the time when the pro- 
perty mortgaged is to be sold under clause 4 of section 93. 
The following judgment was delivered by 
Richarda, J. RicuarDs, J.—The facts out of whicb this appeal arises are 
= shortly as follows:—In the year 1902 the plaintiff sued for redemp- 
tion of certain mortgaged property. A decree was obtained on the 
17th of December, 1902. On appeal the amount decreed for 
redemption was increased but the decree was confirmed on the 
3rd of February, 1903. The plaintiff paid what was due accord- 
ing to the decree and got possession sometime in the earlier part 
of the year 1903. The present suit was ‘then instituted by the 
` plaintiff to recover certain money which he alleged was due by 
the defendant; he says the defendant received certain rents out 
of the pfoperty from August, 1902, to March, 1903. ‘During the 
time that these alleged profits were received by the defendant, 
he was undoubtedly in possession of the property as mortgagee, 
and it is impossible to deny that the present suit is a sujt fora 
furtMer settlement and adjustment of accounts’ between the 
plaintiff and the defendant, occupying the positions of mortgagor 
and mortgagee. ‘The plaintiff contends that evkat he is sued for 
was not covered by the previous accounts between the parties 
and according to the judgment of the Court of first instance this 
allegation is not without foundation. It is contended, however, 
on behalf of the defendant, that the presené suit cannot be 
mgjntained. There is no doubt that the settlement of the 
account between the plaintiff and tlfe _(lefendant, tha? is the 
amount fot which each was liable tô account, was directly and 
substantially in isgue in the previous suit. I think it absolutely 
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clear hat in an quit for redemption there ought to be complete 
« and finap settlement of all accounts between the mortgagor and 
the mortgagee, right up to the time of actual redemption or sale 
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as the case may be. Section 92 of the Transfer of Property asst gies 


Act-provides that in a redemption suit the Court is to passa 

decree ordering that an account be taken of what will ‘be due 
. to the defendant, upon a date to be fixed by the Court, when 
clearing the amount to be due. Section 94 speaks of the final 
adjustment of the amount to be paid by a mortgagee in case‘of 
redemption. In the case of Vinayak Sheriasdigha v. Dattatreya 
‘Gopal(! ), JENKINS, C. J., makes some very cogent remarks as to 
what ought to be the result, between parties, of accounts in 
mortgage suit. I entirely agree with these remarks, and in my 
judgment the claim of the plaintiff in the present case could and 
ought to have ‘been settled in the previous litigation and that 
a separate suit does not now lie. I accordingly dismiss the 
appeal with costs which in this Court will include fees on the 
higher scale. 


M. L. 8. Appeal dismissed 
(1) [1902] I. L. R., 26 Bom., 661. 


JALI GOBIND TEWARI AND oTaERS 
versus 
PATESRI PARTAB NARAIN SINGH.# 


Mortgage—puisne mortgagee obtaining a decree for sale after redeeming a 
prior usufructuary mortgagee, effect of—whether objection could be 
raised tn execution. A 
Where subsequent mortgagee obtains a decree for sale upon his simp le 

enortgage on condjtion of his redeeming a prior usufructuary mortgage 

which he redeems and obtains possession, the judgment-debtor is not 
competent to object to'the sale on tife ground that bemg in posseagion of 
the property as a usufructuary mortgagee he could not sell the property 

in execution of his simple mortgage. Bhagwan Das v. Bhawani, I. L. R., 

26 Al., 14, Abgul Qayyum v. Sadr-ud-din, 25 A. W. N., 11 distinguished. 

The rule laid down by Mata Din Kasoundhan ¥. Kazim Husain, [1891] 

I. L. R., 13 AL., 432, should not be extended. 


FirsteAppraL against the decree of Munshi Achal Behari Lal, 
Subordinate Judge of Gorukhpur. 

‘ This was an appeal by persons who were assignees of a decree 

datedsthe 19th December, 1894, confirming the decree of the 
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Subordinate Judge of Gorukhpur, dated the fith May$1893. 
The suit in which the said decree was made, was brought. on a 
mortgage made on the 5th September, 1885, of certain properties, 
amongst others, the village Kakra, now in dispute. The said 
village was subject to two prior mortgages. The first’ of them 
dated: the 29th September, 1881, was a usufructuary mortgage 
in favour of Jawahir Singh and others, and the second, a simple 
mortgage, in favour of one Moses. The respondents, who objected 
te the execution of the decree, were purchasers of this village. 
The second mortgagee, Moses, had obtained a decree for sale 
upon his mortgage against the mor tgagors and the respondents, 
objectors, upon condition of his paying the amount due upon 
the first mortgage, dated the 29th September, 1906. The objec- 
tors, respondents, became also the assignees of the decree upon 
the second mortgage. In the suit upon the mortgage, dated the 
5th September, 1885, in which the decree sought to be executed 
was passed, the objectors, respondents were made defendants 
and the decree “ordered that the plaintiff shall not be entitled 
to have the property ** sold by auction without payment of 
the prior debt payable by it,” that is, the amount due upon 
the first and second mortgages upon the property in dispute. 
The appellants ‘paid the amount due upon the said prior mort- 
gages and as the first of them was a usufructuary one obtained 
possession of the village in dispute. They now sought to sell 
the said village in execution of their decree for sale. The 
respondents objected to the sale upon the ground that the 
appellants having come into possession of the village as usu- 
fructuary mortgagees by payment of the amount due on that 
mortgagé are not now entitled to sell the property in execution 
of their decree upon their simple mortgage. >The Subordinate 
Judge of'Gorukhpore sustained the objections, relying on 
Bhagwan Das v“Phawwani [1903] IeL. R., 26 All.; 14. ._ °° 
Aba Qayyum v. Sadr-ud-din Ahmad Khan [1905] 25 A. W?N., 11. s 

Decree-holder appealed. 

Baldev Ram Dave (for Sundar Lal) for the appêllànts, submitted 
that the respondents were parties to the suit in which the decree 
for the sale of the village was made. They are bound, by the 
decree which provided for the sale of the village on payment of 
the prior usufructuary mortgage. In the case of* + 

Bhagwan Das v. Bhawani [1903] 26 All., 14, 
relied on by the Court below, the suit was for sale of the “‘mort- 
gaged property by the plaintiff who held a usufructuary mortgage. 


| pane s HIGH COURT. - 


a tho same oa ty and no decree was given. ii the second 
case of 2 - _ 

Abdul Qeu v. Sadr-ud-din Ahmad Khan, [1905] 25 A. W. N., 1, 
the usufr uctuary mortgagee sought to obtain a decree under 
section °89 of the Transfer of Property Act, 1882, „by paying the 
amount of a decree upon a prior simple mortgage, he being a 
defendant in the suit. There was no decree in favour of the 
usufructuary mortgagee for the sale of the property. 

Abdul Majid, for the respondents, contended that the decree- 
hoļder’s application to sell the property subject to the usufruc- 
tuary ROSTERRE was against the ‘principle laid down in the case 
of 

Matadin Kasondhan v. Kasim Husain, [1891] I. L. R., 13 AU., 432. 

According to it, the equity of redemption could not be sold 
but the property itself. The decree-holder could obtain the sale 
of the property only, by giviog up their rights under the usufruc- 
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tuary mortgage. The principle of the rulings relied on by the . 


Court below was applicable to the cases. 
Baldev Ram Dave, in reply referred to 


Lachman v. Chura, 8. A. No. 779 of 1904, decided by Bangnst and Riowarps, 
JJ., on April 11th, 1905. 


A, L. J., Vol. IL, p. 167. 

The following judgments were delivered by the Court. 

Kyox, J.—This is an execution first appeal. It arises out of 
proceedings taken by the*’appellants, who are transferees of a 
decree originally held by one B. Dhanman Wass dated the 11th 
of May, 1893. This decree was to the effect that B. Dhanman 
Dass was entitled to have certain properties sold by auction, but 
that he could not bring them to sale without payment of certain 
prior debts also set out in the decree. This was followed by 
an order absolute. The prdopertigs: with whickethis appeal is 
‘Goncefned are the villages Katra Khurd and Kalan. Thy are 
part of the property set out in the decree as subject to a debt of 
Rs, 6,000 and without payment of which B. Dhanman Dass was 
not entitled to have these villages sold. These very same villa ges 
were the subject of two other mortgages and the debt referred. 
to above*was the debt due under these prior mortgages. Both 
the debts unde the prior mortgage ‘had been paid up by the 
decree-holder, who got possession and who now seeks to lying 
to sale the property for enfoscement both of the debt for which 
he holds a simple moheyedecree and that debt by*payment of 
which he has obtained possession of the property in dispute. 


Knox, J. 
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: : 
An objection was raised that as he was a usvifructuary morte 
gagee,.he cSuld not under the ruling of this Court bting the 
property to sale. His reply is that he has already got a decree 
for sale and that decree is against the respondents who took no 
objection to the terms of that decree. The lower Court, foflowing 
the rulings of this Court in Bhagwan- Dass v. Bhawani and 
another(!) and Abdul Qayyum v. Sadr-ud-din Ahmad Khan(*), held 
that the appellants could not bring what was really the equity of 
redemption to sale. We think that the facts of this: case 
distinguish it from the rulings above cited, inasmuch as the 
proceedings before us are mere execution proceedings and the 
appellant has got a decree for sale. The case is one which is on 
all fours with execution second appeal No. 779 of 1904, decided 
on the Lith April, 1905. It was there held by this Court that a 


“court executing the decree was bound to give effect to the decree 


asit stood and should not go behind it and whether it was pro- 


_ perly passed or passed in -violation of the rulings of this court 


was a question that could not be determined in execution pro- 
ceedings. I accordingly decree the appeal, set aside the decree 
of the Court below and remand the case under section 562 of 
the Code of Civil Procedure to that Court with directions to re- 
admit on the file of pending applications and proceed to dis- 
pose. of it according to law. 

Riowarps, J.—I concur. [t was only contended by Mr. Abdul 
Majid that the effect of the two decisions referred to in the 
judgment of my learned brother is that in no case where there is 
a prior usufructuary mortgage without powers of sale can the 
puisne ineumbrancer bring the property to sale anfl gven if he 
actually obtains a decree, which provides that the property shall be 
sold upon payment of the amount due upon the prior usufruc- 
tuary mortgagee. The moment the payment is made the decree 
beconfes ineffectual. It seems to me that the two decisions are* 
extensions of the doctrine established in this High Court by” 
the decision Mata Din Kasondhan v. Kazim Husain (°). This 
decision is not universally followed by any of-the other High 
Courts in India, and so far as I am not bound by the decisions 
in the two cases referred to, I think that the doctrine ought 
not to be extended. The facts in the two cases felied on hy the 
respondent were different from the facts in the préstnt case. 

(1) [1903] LL. R., 26 Alp, 14. . 
© | (@ [1905] A W.N, 11, ° 
(3), (1891].1. L. R., 18 All, 432. 
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= In both these ases the plaintiff was himself the usufructuary 
mortgapée and not a person who had stepped int® the shoes 
of a usufructuary mortgagec by redeeming him in pursuance 
of the terms of the decree. There isalso the difference pointed 
out By my learned colleague that in the present case there has 
actually been a decree for sale. ° 


ORDER oF THE Court.—The appeal is decreed, the decree of 
the lower Court is overruled on the preliminary point and the 
proceedings are sent back under section 562 of the Code of 
Civil Procedure to its file of pending proceedings to proceed 
to dispose of them according to law. Under the special circum- 
stances of this case, we make no order as to the costs of this 
appeal. 


Appeal decreed. 


AJODHYA SINGH 
DCTEUS 
RAM DYAL UPADHYIA.* 
Agra Tenancy Act (II of 1901, Local), section 32—suit for exclusive 
possession of an occupancy holding—U. P. Land Revenue Act (III 


of 1901, Local), section 44—Revenue Court refusing to correct un eniry 

—Jurisdiction of Civil Court. 

Where a suit is brought by the plaintiff for exclusive possession of an 
occupancy holding on the ground that the defendant is a trespasser, it 
cannot be regarded asa suit for division of an agricultural holding, and 
section 32 of the Agra Teflancy Act does not bar it. Achhey Lal v. Janki 
Prasad, [1906] 26 A. W. N., 274, distinguished. 


The decision of the Revenue Court refusing to correct an entry in the 
revenge register as to the name of a tenant cannot preclude the plaintiff 
from maintaining a suit in the Civil Court. Section 44 of the Agra and 

e Oudh Land Revenue Act refers to registers A—D and not to register E. 


SECOND APPEAL from a decree of Babu Srish Chandra Basu, 
-Suberdinate Judge of Ghazipury confirming ‘f"decree of Babu 
° aghore Nath Mukerji, Munsif, Ballia. 

Suit for possession and damages. 


The material facts and arguments appea» from the judgment. 
Haribans Sahai, for the appellant. 


T'éj Bahadur Sapru, for the respondents. 
. The following judgment was delivered by 


Bavers1, J.—This appeal arises in a suit brought by, the 
plaiitiff-respondent for possession of 4 bighas, 9 biswas, 11 dhurs, 


out of occupancy holding No. 99, and for damages for wrongful * 


#8. A. No. 785 of 1906. $ 
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. d 
= Civ. appropriation of the crops grown on that lanf@. The plaintif 
1907. - States that tie is the occupancy tenant of the land in qmestion ; 
kanas that the defendant is the tenant of 8 biswas out of the plot 


ATONIA SINGH iig, 99 ; that the remaining 4 bighas, 9 biswas, 11 dhurs, claimed 


v. 

Raw Dar by He is hig occupancy holding, and that the defendant has 
papers: “no concern with it. He further alleges in his plaint that iu 
Banerji, J. - collusion with the patwari the defendants had got his name 
E recorded in respect of the whole of the plot No. 99, that thereupon 
tle plaintiff applied to the revenue authorities for amendment 
of the entry, but that his application was rejected, and thate on 
the strength of the order of the Revenue Court the defendant 
dispossessed him and misappropriated the crops grown by him. 
The defendant, on the other hand, claimed to be the sole tenant 
of the plot No. 99. The Court of first instance decreed the claim, 
and that decree has been affirmed by the lower appellate Court. 
The first plea urged on behalf of the appellant is that the suit 
is not cognizable by a Civil Court. This plea was not raised 
in the Court of first instance and therefore having regard to 
the provisions of section 196 of the Tenancy Act, it cannot be 

entertained in second appeal. 

It is next urged that having regard to the provisions of section 
32 of the Tenancy Act the suit is not maintainable and reliance 
is placed upon the decision of this Court in Ackhey Lal v. Janki 
Prasad('). As regards this contention I must first observe that 
no plea to this effect was taken in *the Courts below or in the 
memorandum of appeal to this Court. In the next place I am of 
opinion that the suit cannot be regarded as a suit forthe division 

of an agricultural holding, inasmuch as the plainte claims 

exclusive possession as against the defendant whom he alleges 
to be a trespasser. Section 32 and the ruling relied on Rave, 
therefore, no application to the present case. 

ThE third centention urged on behalf of the apptlilant i is thay 
the decision of the Revenue Conrt in the case relating to amend- 
ment of the revenue records as to the entry ef the defendant’s 

- name is conclusive Vetween the parties and cannot be questioned 
in a suit in a Civil Court, and in support of his contention the 

‘learned Vakil for the appellant refers to section 44 of the Jrd 

Revenue Act, 1901. This contention overlooks the provisions 

of sub-section (3) of section 40 of the Act. Section 32 provides 

. that there shall be a record of ri ights foreach mahal which*shall 
* include a nitmper of registers, one of which is the register of all 


a1) [1906] 26 A. W. N., 274. 


. 
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persens cultivattng or otherwise occupying land. Sub-section (2) Ova, œ 
of sectién 33 provides that the Collector shall cabe to be -re- 1907. 
corded in these registers, which are called annual registers, all ww 


changeg that may-take place and any transaction that may AJUDEI SINGH 
affedj any of the rights or interests recorded and, shall correct Ram Dayan 
any errors proved to have been made in the record of rights §_ UPaputva. 
or in any annual registers previously prepared. By section 40, Banerji, J. 
sub-section (1), all disputes regarding entries in the annual — 
registers shall be decided on the basis of possession, and sub- 
section (3) of that section provides that no order as to possession 
passed under this section shall debar any person from establishing 
his right to the property in any Civil or Revenue Court having 
jurisdiction. It is clear from these provisions that where there 
is a dispute regarding an entry in any of the annual registers, 
not only is the dispute to be decided on the basis of possession 
but that the order as to possession will be no bar to the insti- 
tution of a suit in a Civil or-Revenue Court for a determination 
of the title to the property in question. Consequently the 
decision of the Revenue Court refusing to correct the entry in the 
register as to the name of the defendant cannot preclude the 
plaintiff from maintaining the present suit. Section 44 refers 
to registers (a) to ‘d) and not to register (e), which is the register 
with which we are concerned. 
The next contention on behalf of the appellant is that in 
finding as to the title of the plaintiff the Court below has relied 
upon evidence which was not legally admissible against the 
appellant. There might have been some force in this contention 
_ had the fpding of the Court below been based solely upon the 
~v, judgments to which reference has been made in the argument. 
` But the Court below has found in favour of the plaintiff upon 
oral evidence also and upon vther evidence the admissibility of 
“which cannoj be questioned. It was of opinion that the plaintiff 
“was in possession of the land claimed by him for a great number 
of years, apparently more than 12 years, and that the defendant 
had dispossesséd him after the decision of the Revenue Court a 
referred to at the commencement of this judgment. These are 
the only, points urged on behalf of the appellant by his learned’ 
Vakil,’and none*of them in my opinion has any force. I accord- 
ingly dismiss tife appeal with costs including fees on the higher 
scale, cs 
è Appeal] dismissed. « 





Bangers, J. 
Arguan, J. 
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‘ versus E 


SITA AND aNoTHER®, 


Civil Procedure Code (Act XIV of 1882), section 559—respondent getting 
: a desree against a co-respondent. 


A respondent cannot get a decree against a co-respondent when he has 
submitted to the decree of the Court of first instance and has not filed 
an appeal separately. 

Farzand Ali Khan v. Bismillah Begum, I. L. R., 27 AIL, 23, followed. 

SECOND APPEAL from the decree of T. E. Taylor, Esq., District 
Judge of Agra, reversing the decree of S. Habib-ul-lah, Assistant 
Collector, Ist Class, Agra. 


Lohre and Sita were occupancy tenants of the land in aise 
to the extent of $ and 4, respectively. Deo Hans was their sub- 
tenant. Lohre inetituted ‘the suit for recovery of rent of rabi 1309 
Fasli to kharif 1312, making Sita a pro forma defendant. The 
Assistant Collector gave a decree against Sita only. Sita appealed, 
and on appeal, the learned District Judge found that the rent for 
1309 and 1310 was paid to Sita but no payment for 1311 and 1312 
was proved. To this appeal Deo Hans was also a respondent. The 
learned District Judge set aside the decree below and dismissed 
the claim as against Sita. 


Lohre filed the appeal in the High Court. The appeal first 
came on for hearing before BANERJI, J., on 20th May, ho referred 
it to a bench of two Judges with the following order :+— 

' “This was a suit for arrears of rent brought against two 
defendants. The court of first instance decreed the claim against 
one of them Sita“Ram and dismissed the claim against the, other 
defendant Deo Hans. The plaintiff submitted to the dismissal 
of his suit against Deo Hans and did not appeal. Sita Ram 
appealed making thg plaintiff and Deo Hans respondents to the 
appeal The lower Appellate Court allowed the appeal of Sita 
"Ram and dismissed the suit. It is contended that although the 
plaintiff had not appealed against the decree of the first. court, 
the lower Appellate Court ought, on the appealeof Sita Ram, to 
have made a decree in favour of the plaintiff against Deo Hans. 
On this question, there appear to be gontlicting rulings. I 
therefore refer this case to a bench of two J udges.” 

a #8, A. No, 158 of 1906. 
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Te appeal then finally came on for hearing before a bench 
condlstipg of BANERI and Arman, JJ. 


Mohan Lal Sandal, for the appellant, referred ia s 


Upendra Lal v. Girindra Nath, [1898] I. L. R., 25 Cal, 585. 

«H W. Hudson v. Basudeo Bajpye, [1898] I. L. R., 26 Cal., 109. 

“Rup Jaun Bibi v. Abdul Kadir, [1904] L L. R., 31 Cal., 643. 

Soiru Padmanab v. Narayan Rao, [1893] I. L. R., 18 Bom., 520. 
Karviraya v. Laxmibai, [1901] 3 Bom. L. R., 172. 

Abdul Ghani v. Abdul Majid, [1905] 2 A. L. J. R., 667. 

S. A. 436 of 1906, Lala Gopal Sahai y. Lala Dhiraj Lal, decided on .6th 
e July, 1908. 

* Timmayya Mada v. Lakshmana Bhakta, (1883) I. L. R., 7 Mad., 215. 
Bindesri Naik v. Ganga Saran Sahu, [1892] I. L. R., 14 AIL, 154. 
Farzand Ali Khan v. Bismillah Begum, [1904] I. L. R., 27 AIL, 23. 

F. A. F. O. 295, Gopal Singh v. Keshab Deo and others, decided on 13th 
December, 1904 (2 A. L. J., 17). 

Baldev Ram Dave, for the respondent, was not called upon to 

reply. 

The judgment of the Court was delivered by 

Baser, J.—The suit which has given rise to this appeal 

was brought by Lohre appellant against Deo Hans respondent 
for arrears of rent for the years 1309 to 1312 Fasli. The plain- 
‘tiff joined as a defendant to the suit Sita Ram respondent, who, 
he said, was his co-sharer and had refused to join in bringing 
the suit. The Court of first instance dismissed the claim as 
against Deo Hans and decreed it against Sita Ram. The 
plaintiff acquiesced in this decree and did not appeal against that 
part of it which dismissed his claim against Deo Hans. Sita 
Ram appealed, making the plaintiff and Deo Hans respondents 
to the appeal. The lower Appellate Court decreed the appeal 
and dismissed the suit. The plaintiff has preferred this appeal 
and*contends thatethe Court below ought to have made a decree 
„in his favour against Deo Hans. This contenfion is untenable. 
< The "plaintiff having submitted to the decree of the firs» Court 
dismissing the claim against Deo Hans, and there being no 
appeal by the plaintiff against Deo Hans, the Appellate Court 
could not on thb appeal of Sita Ram make decree in favour of 
one respondent against the other. Several rulings have been 
cited t6 us, but the case most in point is ‘that of Farzand Ali 
Khan v. Bismillah Begum(*). This ruling is against the appellant, 
The appeal fails and is ones dismissed with costa. 

° : Appeal dismissed, 

(1) [1904], L. Ru, 27 ALL, 23, aa 
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a versus ae 
Oct 31 . FAZAL RASUL.*® ` 
ea Religious Endowments Act (XX of 1863), sections 14, 18—Sutt for dec- 
STANLEY, C. J. laration that plaintiff is to be appointed manager in preference to 
Burer, J. defendants not maintainable—misfeasancs or breach of trust not alleged 


application for leave to instilute suit. 

A suit for a declaration that the plaintiff is a more eligible pereén than 
the defendants to be appointed manager of a shrine, in which no misfea- 
sance or breach of trust or neglect of duty is alleged against the trustees 
appointed under the Religious Endowments Act, is not maintainable under 
section 14 of that Act. 

Held also, that a preliminary application to the District Judge for 
leave to institute the suit was necessary under section 18 of the Act. 

First APPEAL against the decree of Munshi Shankar Lal, 
Subordinate Judge of Agra. 


Suit for a declaration that the plaintiff is entitled to the office 
of sajjadanashin of a shrine. 
The material facts appear from the judgment. 
The Court of first instance dismissed the suit. 
Plaintiff appealed. 
Ghulam Mujtaba (with him J. N. Chaudri), for the appellant. 
Sundar Lal (with him Gulzari Lal), for the respondents. 
k The judgment of the Court was delivered by 
Stanley, C. J. STANLEY, C. J.—The suit out of which this appeal has arisen 
was in our opinion misconceived and was properly dismissed. 
The dispute is concerned with the appointment of the defendant- 
respondent Shaikh Fazal Rasul by the Local Cofhmittee under “Act 
XX of 1863 as sajjadanashin of the shrine of Hazrat Shaikh Salim .. 
Chisti tn Fatehpur Sikri in the Agra district. Undet the Act to» 
which we have referred, the Local Committee were empowered to 
. exercise the powers, which were previously vested in the Board of 
- Revenue, in the matter of the appointment of managers of temples, 
and, it is admitted they did, in pursuance of their powers, appoint 
the defendant 4s manager of the shrine in question, The plaintiff 
appears to consider that he was a more eligible person for the 
post than the defendant, and on that ground—and that ground 
e . alone—seeks in the present suit for adectaration from the Court 
“hat ‘he is erttitled to the office of safjadanashin and superin- 
í * F. A. No. 184 of 1905. 
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tandent of the shyine in question as against the defendant, and 
he further asks that the defendant may be prohibited from 
discharging the duties of superintendent and may be removed 
from the office. It is to be observed that the Local Committee 
have,not been made parties to the suit. The legislature having 
nominated the Local Committee asthe proper perdons to make 
the appointment of superintendents and managers, we are ata 
loss to see how a Civil Court can make a declaration such as is 
sought for in the plaint in the present case, specially in the 
absence of the Local Committee. Section 14 of Act XX of 1863 
provides a remedy to any one who is interested in any mosque 
or temple, etc., to sue before the Civil Court, the trustee, 
manager or superintendent of such mosque, temple, etc., or 
the member of any Committee appointed under the Act for any 
misfeasance, breach of trust or neglect of duty, committed by 
the trustee, manager or superintendent, and the Act provides that 
the Civil Court may in such case decree damages and costs 
against the trustee, manager or superintendent, and may also 
direct his removal. But in the case before us no misfeasance, 
breach of trust or neglect of duty is alleged. The sole ground of 
complaint is that the plaintiff considers himself more eligible 
for the office than the defendant. Moreover we find that under 
section 18 of the Act no suit is to be entertained under it with- 
out a preliminary application being first made to the Court, that 
is, to the District Judge for leave to institute the suit. It is 
admitted that in this case no such application was made or leave 
granted. This fact alone is an answer to the suit. But we also 
think that én view of section 14 of the Act, the suit in its 
present fidrm is wholly untenable. We therefore dismiss the 
appeal with ee including fees in this COU on the higher 
scale. - . 


wy . Appeal dismissed. 
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QADIR BAKHSH AND orHers.* 
Penal Code (Act XLV of 1860), sections 28, 231—Presumption of guilty 
intentson—Oounterfetling current coin. 

When the coins counterfeited are such imitations of the genuine coin 
as might deceive people on account of the resemblance, the presumption 
referred to in section 28, exception 2, Indian Penal Code, arises. 

APPEAL by the Local Government against the order of acquittal 
passed by Lala Baijnath, Officiating Sessions Judge of Benares. — 
The material facts and arguments appear from the judgment. 

The Assistant Government Advocate (W. K. Porter), for the 
Crown. 

G. W. Dillon, for the respondents. 

The judgment of the Court was delivered by 

BaneERJI, J.—This is an appeal by the Local Government from 
the original order of acquittal passed by the learned Officiating 
Sessions Judge of Benares. The three accused were committed 
to the Court charged with the offence of counterfeiting coin, 
punishable under section 231, Indian Penal Code. It is proved 
and admitted that under the directiorf of Qadir Bakhsh, the first 
accused, the other two accused, who are workmen in his employ- 
ment, manufactured out of German silver, coins which we have 
satistied ‘ourselves by inspection, closely resemble genuine coins 
current in the Nepal State. The learned Officiating Sessions Judge 
was of opinion that asit was not the intentioneof the accused that 
deception would be practised, nor had they knowledge that 
deception was likely to be practised, no offence was comrhitted, 
He refers to the explanation appended to section 231, Indian 
Penal Code, which we may remark has no application to the 
case. He overlooked the provisions of section 28 of the Code in 


which the word ‘counterfeit’ is defined and in particular the 2nd 


explanation appended to that section. That explanatior is as 
follows :—‘ When a person causes one thing to resemble arother, 
and the resemblance is such that a person might be deceived - 
thereby, it shall be presumed, until the contrary is proved, that 


° the person sb causing the one thing tosestmble the other thing 


2 Or. A. 656 of 1907. 
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intended by means of that resemblance to practice deception, 
or knew it to be likely that deception would thereby bê practised.” 
As we have said above the coin manufactured by the accused are 
very goog imitations of a genuine coin, and we have no hesitation 
in hdtding that persons might be deceived by the resemblance. 
. That being so, the presumption referred to in the explanation 
arises, and it is for the accused to prove that their intention was 
innocent or that they did not know that it was likely that 
deception would be practised. The learned counsel, who has 
appearéd on behalf of the accused, contends that the accused have 
discharged the. onus which lies on them. In support of his 
contention he has referred to the low charge made by the accused 
for manufacturing the coins, to the fact that the accused manu- 
factured a larger number of coins not current than of coins which 
are current in Nepal, to the frank admission made by the accused 
and to the absence of concealment. These are undoubtedly 
circumstances to be taken into consideration, but we are of opinion 
that they are insufficient to discharge the burden which the law 
imposes on the accused. As the learned Gevernment Advocate 
has urged in his argument it is a dangerous thing to manufacture 
imitations of current coins, and this is no doubt the reason for 
the stringency of the law as contained in explanation 2 of section 
28, Indian Penal Code. We are, therefore, of opinion that the 
appeal must be allowed. The learned Government Advocate, 
however, does not press foma heavy sentence, and explains that 
the object of the appeal is to obtain a pronouncement by this 
Oourt as to whether the law laid down by the Court below was 
correct. Having regard to this and to the circumstances of the 
“case we impose a light sentence. We allow the appeal, set aside 
the arder of acquiftal, and convicting Qadir Bakhsh, Algu and 
Karim Bakhsh utider sectior 231, Indian Penal Coder we direct 
that the District Magistrate do send for the three accused and 


detain them in his Court until the rising of the Court. We - 


further direct that the accused Qadir Bakhsh do pay a fine of 
Rs. 10 or in default wuderee one month's rigorous imprisonment. 


Appeal allowed. | 
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GANGA DEI , ' 
VETSUB A 
° ASA RAM AND OTHERS.” / 


Conkeiot Act (IX of 1872), section 56—application of—sale not completed— 
return of deposit—rescission of contract, 


Section 56 of the Contract Act provides for a case in which the 
performance of the contract becomes impossible otherwise than by gome 
act of the promisor. The contract does not become void if the promisor 
does something which renders the performance of the contract impossible. 


Where the parties to a contract agreed to sell and purchase certain 
property but did not get the sale completed in ten months after the 
agreement and allowed the property to be auctioned, held that the 
yeaso..able inference from their conduct was that the parties had rescinded 
the contract. 

APPLICATION for the revision of an order of A. Cole, Esq., Judge, 
Small Cause Court at Debra Dun. 

On the 17th April, 1904, the defendant agreed to sell a house 
to Tika Ram and Mutsaddi Lal on a consideration of Rs. 10,700 
and paid Rs. 100 as earnest money. The house had previously 
been mortgaged to Tika Ram who brought a suit for sale upon 
his mortgage and obtained an ex parte decree. - In execution of 


that decree the house was sold in 1905. Tika Ram, who died 


during the pendency of this suit, and? Mutsaddi Lal brought this 
suit for recovery of Rs. 100 paid to the defendant as earnest 
money. The defendant pleaded that it was through the action 
of the plaintiffs that the sale could not be completéd, and they . 
were not entitled to maintain their suit. The. Judge decreed 
the suit,.holding that as the performance of the contract had. 
become impossible the contract was to be treated as void within 
the nfeaning of section 65, Contract Act, and the suit for refovery 
of deposit must be decreed. He did not try the question as to 
which of the parties was to blame. 

Defendant applied in revision. 

S. C. Banerji, for the applicant, submitted that the Judge 
below had entirely misconceived the Indian law as to inipossible 
contracts. Even destruction of the subject-matter,of the edntract 
wapjd not disentitle the party to claim specific relief. Specific ° 
Relief Act, section 13, especially the idustrations, were founded 
upon well-known English cases. e 

* Civil Revision No. 26 of 1907. 
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_ Besides, section 56 of the Contract Act had no application, 
as thé alleged impossibility in this case arose out of the deliberate 
act of on% of the parties to the contract. Section 56 contemplates 
the’case of an impossibility which neither party could prevent 
and for which neither could be held responsible. Otherwise a 
man \pight enter into a contract for sale of a house to-day, set 
fire to it to-morrow, and then say he must be excused the 
performance of the contract, as it had become impossible of 
performance. A party could not break a contract and then 
seek to profit by his own wrong. The contract would never 
becomé void within the meaning of section 65, Contract Act. 


It would remain a valid and binding contract, and the party - 


aggrieved would be entitled to damages for its breach. He 
referred to 

Taylor v. Caldwell [1863] 3 B. and S., 826. 
and i 

Pollock’s and Chitty’s works on Contract. 

[Banekui, J., referred to Krehl v. Henry and other “ Sérenation” 
cases. | 

This being a suit to recover a deposit the real issue was— 
Through whose default could the contract not be carried out? 
Our case was that part of the consideration for the sale should 
be set off against the mortgage-money ; we were all along ready 
and willing to perform the contract and, asa matter of fact, 
on July 1, 1904, we served the plaintiffs with a registered notice 
remonstrating against the delay and calling upon them to 
complete the sale. They did not do so, but brought the suit for 
sale. The defendant could not dispute her own mortgage-deed 
`~ and had tð submit to the decree. But so far as the contract for 
sale was concerned, no default could be attributed to her, and 
under the circumgtances a series of English cases had settled the 
law that the deposit could not be recovered *back from her. 


This Court had also taken the same view. 
Bishan Ohand v. Radha Kishan Das, [1897] I. L. R., 19 AN., 489. 


The defendant dad three years under article 113, schedule II, 
Limitation Act, to bring a suit fòr specific “performance or even 
damages, and if she did not take any action in Court for 10, 
months that coud not in any way affect her contractual rights. 

Mohan Lal Nehru, for the opposite party. There was nothing 
* in section 56 to show that it referred to contracts which qpyld 
not b# performed by redson-of the acts of some one who was 
not a party to the contract. No such words can Be imported 
into the section. vi 
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Tn the présent case, however, it was admitted that the property 
has been sold and the contract could not be performed. “The 
defendant had obtained the benefit of that sale itiasmuch äs it was 
to satisfy a decree against her that the property was sold. Shé 
could have saved the property and completed the contract, but 
according to the finding did nothing for ten months. She sould 
not be allowed to take the benefit of the sale and retain the 
deposit. 


S. C. Banerji, in reply, submitted that no suggestion of rescis- 
sion of contract had been made anywhere. ° 


The following judgment was delivered by 

BANERJI, J.—This is an application for the revision of a decree 
of the Court of Small Causes at Dehra Dun. The facts are these. 
The applicant, Musammat Ganga Dei mortgaged certain property 
to the plaintiff Tika Ram. Subsequently she entered into a 
contract with Tika Ram and Mutsaddi Lal-for sale to them of 
the mortgaged property, one of the terms of the contract being 
that the mortgage money should be set off against the considera- 
tion for the sale. A sum of Rs. 100 was advanced as earnest 
money. 

It appears that in pursuance of this contract nothing was done. 
The defendant Ganga Dei says she sent a notice to the plaintiffs 
on the lst of July, 1904, remonstrating with them for not com- 
pleting the sale. Tika Ram brought a suit upon his mortgage 
against Ganga Dei for sale of the mortgaged property. The suit 
was not defended, and an ex parte decree was passed. In execu- 
tion of the decree the property was sold by auctign in 1905. 
The preSent suit was thereupon brought for a refund of the 
Rs. 100 which had been paid to the defendant as earnest money. 
The lower Court has decreed the claim of „the ground? that 
the contract had become void, as after the sale of the mort aged 
property the performance of the contract had beconfe impossible 
and that the defendant was, therefore, liable to make restitution 
of the advantage which she had received unger the contract. 
The learned Judge relies upon sections 56 and 65 of the Contract 

.Act. This view of the learned Judge cannot be supported. 
Section 56 evidently refers to a case in which the performance 
of a contract becomes impossible otherwise than, by reason “of the 
defanlt uf the promisor. If the promisor himself did something 
which made it impossible for him te dc*the act agreed upon, the 
contract dogs not become void under seĉtion 66. That section 
does not apply to a case in which the performance of the contract 
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has become impessible in consequence of an act of the promisor 
himself, « ’ Iņ this case the contract could not be performed 
because the defendant allowed a decree for sale to be passed 


against ker and the property to be sold. This was, therefore, a 
case%p which section 56 had no application. The learned advo- 
cate fòr the applicant has referred to the case of Bishan Chand y. 


` Radha Kishan Das('). In my judgment it, is not necessary to 
consider the question raised by him, as it seems to me from the 
conduct of the parties that both of them put an end to the 
coptrect. Tika Ram brought a suit upon his mortgage. The 
applicant did not defend that suit, took no steps to have the 
contract for sale performed beyond issuing a notiee, and allowed 
more than ten months to elapse. From this the reasonable 
inference is that both parties rescinded the contract. That heing 
so, the defendant was liable to refund the money, which had 
een advanced to her as part consideration for the sale. I do not, 
therefore, see any reason for interfering with the decree of the 
Court below. I dismiss the application but make no order as 
to costs. l 
Application dismissed. 
(1) [1897] I. L. R., 19 Al, 489. 





` POKHAR SINGH 
e versus 
GULAB KUNWAR AND OTHERS.* 


Land Revenue Act (III of 1901, Local), 8. 144, 84 (b}-—auit by co-gharera 
against lambardar—lambardar entitled to 5 p. c. on the rewenue—dgra 
Tenancy Act (II of 1901, Local), s. 159—“ other dues” —aet-off. 


e Ina suit fur pyofits by co-sharers against a lambardar, the latter shall 
be remuneratéd by fees not exceeding 5 per cent. on the Government 
srpvenug, and ho is also entitled to the village expenses incurred by him. 


The expression “ othor dues” in section 159 of the Tenancy Act includes 
lambardari dues. 


SECOND APfRRL against the decree of (. D. Steel, Esq., Dis- 
trict Judge of Shahjahanpur, modifying a decree of L. M. PypNng 
Esq, Assistant Collector, lst class, 


“Spit for profits. 
The facts ‘appear from the judgment. 
Govind Prasad, for she appellant. S 


Satya Chandra Mifkergi for the respondents. . ° se 
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e ODIL The following judgment was delivered by 9 ~ ` 

1907. GRIFFIN J.--In a suit brought by co-sharers agatnat the 

; ars lambardar, the latter claimed lambardari dues at 5 per cent*on 

Ka INGE the collections, and also village expenses such as pay of karinda, 


Guras Konar. peon, etc. The Court of first instance allowed the village expgnses 

Griffin, y, and lambardari dues to the defendant. The Lower Appellate 

Court held that the defendant was entitled to 5 per cent. on the 

Government Revenue and not on the collections as lambardari 

dues, and being of opinion that this remuneration covered yillage 

expenses disallowed the defendant lambardar’s claim for village . 

expenses. The defendant appeals to this Court. He claims 

that he is entitled to 5 per cent. on the collection according to 

the Wajib-ul-arz and rule 22 of the rules framed by the Board 

of Revenue and also under section 144 of the Land Revenue Act. 

In view of the provisions of section 144 of the Land Revenue 

Act, it is clear that the appellant is not entitled in any case to 

; more than 5 per cent. on the Government Revenue as lambardari 
dues. 

The second point in appeal is that the appellant is entitled to 
the pay of a karinda and peon, etc., as village expenses, accord- 
ing to the agreement entered into in the Wajzb-ul-ere. A perusal 
of the Wajib-ul-arz shows that the co-sharers in the village 
agreed that certain expenses should be borne jointly by the 
co-sharers, and that the lambardar was entitled to deduct their 
expense from the divisible profits. “There is nothing in the 
Wajib-ul-arz itself that the co-sharers agreed that the 5 per cent. 
lambardari due should cover these village expenses. e 


: Under section 159 of the Tenancy Act a lambardat may sue 
a co-sharer for village expenses and other dues. As I upder- 
stand the section, the words other dwes would inude lambardari 
dues, gnd conver&ly it seems to me that the lambargar may in i 
suit for profits claim a set-off of the village expenses and lambar- 
dart dues. Section 144 of the Land Revenue Act provides that 
the lambardar shall he remunerated by fees not.éxceeding 5 per 
cent. on the revenue. Section 84(b) of the same Act provides 

-that the Settlement Officer shall record in the Wajib-ulgarz the 
agreement as to the nature of village expenses. I ean find nothing 
in the Land Revenue Act which would lend*stipport to the 
idea that the Legislature intends that the 5 per cent. lambardars 
dues were to cover village expenses. " The } per cent. lambardari 
dues would in Very many cases be quite insufficient to meet the 
expenses. In this particular case there being nothing, as said 
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abowe, to indicate that the co-sharers agreed the 5 p. ©. lambar- 
dari should cover yillage expenses, I think, differing frem ‘the 
Lower Appellate Court, that the lambardar was entitled to be 
allowedthe village expenses incurred by him.: It is, however, 
sary to havea finding as to the amount of, the expenses. 
The is therefore remanded for a finding on the following 
issue :— 
“What is the amount of the village expenses which shoyld 
be allowed to the defendant.” Ten days will be allowed for 
, fling objections. No further evidence to be taken. 


Issues remitted. 


BALAK PURI 
VETSus 
MUSAMMAT DURGA.* 
Suit for redemption—pratice—plaintiff suing as sole heir—Death of plaintiff— 
abatement of suit. ` 
One Musammat Prabhawati, sister of the Respondent Musammet 
Durga, sued the appellant for redemption of a mortgage, executed by 
the Musammat’s father in favour of the appellant on the ground that 
she, as an unmarried daughter, had obtained the sole right to the property 
of her father to the exclusion of her married sister to whom along with 
herself, when a minor, the mortgaged property had, in a previous litigation 
between the parties interested in the mortgage, been surrendered by 
the order of the Court, which bad held the mortgage debt to have been 
satisfied. In the present suit Musammat Durga was made a pro forma 
defendant. Musammat Prabhawati having died during the pendency of 
the suite Musammat Durga applied to have her name removed from the 
array of defendants and substituted as plaintiff. i: 

Held that the right claimed by Musammat Prabhawati being a personal 
*right and ay to that of her sister Musammat Durga, the suit abated 
after Mosamrhat Prabhawafi’s death and Musammat Durga could not get 

her namg substituted as plaintiff arti continue the suit. e 


First APPEAL against the decree of Pandit Raj Nath Sahib, 
Subordinate J ud ge of Allahabad. 


This was a ‘suit for redemption of a*mortgage. One Nar 
Singh Bhan executed. two mortgages by conditional sale with 
possésfion in favour of the defendant appellant on 7th July and 
26th" Septembgy, 1871, respectively, for sums aggregating Rs. 
6,000. He died on Ist July, 1886, leaving 4 daughters. <A suit 
for fereclosure brought egainst the daughters by the defendant- 
appellant was dismifsed on 17th June, 1889, upen the fintling e 
that the mortgage debt had been satisfied from the usufruct. 

* F. A. 91 of 1905. $ 
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On 19th February, 1895, the defendant-appellamt surrendered” 
poséesgion of the mortgaged property to two of the three sur- 
viving daughters, the third Musammat Prabhawati being then a 
minor and living with her two sisters. 

On 12th May, 1904, Musammat Prabhawati atad. a 
for redemption of the whole property and for mesne profits ip 
the ground that as the unmarried daughter of Nar Singh Bhan, 
she was entitled to the whole of his property to the exclusion of 
her other sisters. While the suit was pending in the Court of 
the Subordinate Judge she died on 5th December, 1904. Musam- . 
mat Durga her eldest sister who was a pro forma defendant in 
the suit and who admittedly had received possession of the mort- 
gaged property from the mortgagee in 1895, applied to be sub- 
stituted as plaintiff in place of Musammat Prabhawati deceased. 
The application was opposed but the Subordinate Judge allowed 
the application and the suit proceeded to trial at the instance of 
Musammat Durga as plaintiff in the suit. The defendant resisted 
the suit on the ground that the right of the unmarried daughter 
to succeed to the whole of her father’s property to the exclu- 
sion of her other sisters being personal to her, came to an end 

with her death, and Musammat Durga as heir of Nar Singh Bhan 
could not set up the superior right of an unmarried dau ghter—that 
Musammat Durga having admittedly obtained possession could 
not maintain a suit for redemption—and that her claim for 
mesne profits, if any such profits were unpaid, was barred by 
limitation. 

The Subordinate Judge dismissed the claim for redemption as to 
the bulk df the property of which Musammat Durga had got pos- 
session—but gave a decree for redemption of a house still in the 
mortgagee’s possession and Rs. 7, 720 mesne profits from 7th Yuly, 
1886, to 9th Febraary, 1895. 

Durga Charan Banerjee (with him Sunderlal) cdhtended that 
(1) the superior right of a maiden daughter being personal 
to her came to an end with her death, and therefore the 
suit abated, and Musammat Durga or the heir of Nar Singh 
Bhan could not carry on Prabhawati’s suit in her persongl right, 
and (2) that for the purposes of this suit Musammat Durga 
must be taken to be the plaintiff, and she having admittedly 
obtained possession of the property of which mesne profits 
were claimed in February, 1895, the clim for such profits was 
barred by limitation, and article 10%, or 109, or 120 applied to 
such a claim—and fghat the infancy of Musammat Prabhawati was 
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her" personal privilege, of which Musammat Durga could not take Oiva 
advahtage. ; : 1907" 
He cited . Batax Port 


F. A. 76 of 1903, datéd 26th July, 1906 (unreported). v. 
Sakyah@ni Ingle Raó Sahib v. Bhawani Bozi Sahib, [1904] I. L. R., 27 Mad,  Musamatr 
588. Å * Dora. 
and, . Burkitt, J. 
Behari Lal v. Beni Lal, [1881]I. L. R., 3 All., 408, at 412. ee 
‘Rahmat Ullah, for the respondent, contended that Musammat 
Durgæor Musammat Prabhawati’s sister and the next heir of Nar 
è Singh Bhan ċould représent Prabhawati, having sued within three 
years of hér attaining majority, the claim was not barred by, 
limitation.- 
He cited 
Sant Kumar v. Deo Saran, [1886] I. L. R., 8 All, 365. À 
The following judgment of the Court was delivered by 
Burkirr, J.—This is an appeal against the decree of the Sub- 
ordinate Judge of Allahabad ina suit brought by Musammat 
Parbhawati one of the four daughters of one Nar Singh Bhan, 
for redemption of two mortgages of the 7th of July, 1871, and 
26th of September, 1871, executed in favour of the Akhara 
Panchaeti to secure two sums amounting together to Rs. 6,000. 
Nar Singh Bhan died on the 1st of July, 1886, and upon his death 
some litigation ensued between the parties who were interested 
in his property. It is unfecessary to deal with this litigation, 
suffice it to say that on the 19th of February, 1895, posses- 
sion of the, substantial part of the mortgaged property was 
surrendergd by the Akhara to the surviving three daughters 
of the mortgagor, only a small tiled house of little or no value ~ 
remafned with 4e mortgagees. The plaintiff Musammat Par- 
bhawati was at this time minor, It is alleged by the Akhara 
Panchaeti that on the 5th of February, 1895, a sum of Re 5,700 
was paid to the daughters of Nar Singh Bhan as representing 
surplus collectjog of the profits recovered by the Panchaeti as 
mortgagees. Whether or not this sum was paid, it is unnecessary ad 
for us tg determine. We did not think it necessary in the view, 
which We take of the case to ask Mr. Banerji the learned Advocate 
for tlfe appellany to lay before us the evidence in support of this 
' alleged payment. The learned Subordinate Judge appegrg to 
havediad considerable doubt as to whether this payment was s 
made or not, but as We have said, however this may be, wê do ° 
not consider it necessary to determine it in the present appeal. 
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On the 12th of May, 1904, the present suit ‘was instituted 
by „Musan mat Parbhawati abovementioned, b on the 5th of 
Decentber, 1904, after the pleadings had been filed” by the 
respective parties Musammat Parbhawati died. Now on a pertsal 
of the plaint it is clear beyond doubt that the right wieich she 
claimed was a personal right. Her case was that as thef only 
unmarried daughter of her father, Nar Singh Bhan, she Was at 
the time of his death entitled to the entire of his property to the 
exclusion of her sisters. Her claim is set forth in the second 
paragraph of the plaint. Her surviving sister Musammat yurga, 
and also the heirs of a deceased sister were sued as defendants 
in the suit. If Musammat Parbhawati had lived and the suit had 
come toa hearing during her life and been determined in her 
favor, she would have been entitled to the exclusion of Musammat 
Durga, and the other defendants to the property in dispute, for 
the estate of a Hindu daughter, and that estate would have 
determined with her death ; and therefore it appears to be clear 
that her suit was one to establish a personal right, and it did 
not survive but abated upon her death. Upon her death, how- 
ever, an application was made by Musammat Durga who was, as 
we have said, a defendant in the suit, to have her name removed 
from the list of defendants and substituted as the sole plaintiff. 
The Court below acceded to this application we think im- 
properly. The claim of the plaintiff Parbhawati being a personal 
claim did not survive; on the contrary the suit abated upon 
her death, and it was not competent for the Court below to 
substitute Musammat Durga as plaintiff in her place. 

We now make the order which the Subordinate Jadge should 
have, in ‘our opinion, passed, and declare that the suityabated on 
the death of the original plaintif Musammat Parbhawati and 
that the order substituting Musammat Durga gg plaintiff in her 
stead should not have been made, we give the cost of the appeal 
to the appellant including fees in this Court on the*higher scale 

We think it right to say that our judgment i in this appeal is 
not to be taken as in any way prejudicing the right of Musammat 
Durga to institute any suit site may be advised against the 
appellant in respect of the-mortgaged property. 

Appeal abidwed. 
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JHABBA LAL eae om 
i ; 1907. 
‘\ versus ; 2. 
OHHAJJU MAL AND ANOTHER." May 9. 


Hindu Law—Mitakshara—Joint famtly—Mortgage by manager—Sale Dio, J. 
by mortgages of mortgaged property in execution of money-decres pto- aa 
hibited—Transfer of Property Act (IV-of 1882), section 99—Mortgagee’s 

e ‘possession not adverse—minor not bound by such sale, 

Section 09 of the Transfer of Property Act prohibits a sale of mort- 
gaged property held in contravention of the provisions of that section. 
Jadub Lal Shaw Chowdhry v. Madhab Lal Shaw Chowdhry, L L. R., 21 
Oal.,.37, Shib Dass v. Kali Kumar Roy, I.L. R, 30 Oal, 463, and 
- Mahabir Singh v. Saira Bibi, I. L. R., 17 AlL, 622, followed. 

In a joint Hindu family governed by the Mitakshara a son is not 
deprived of his equity of redemption by virtue of a sale prohibited by 
law. Mathuraman Chetti'y. Etliepasami, I. L. R., 22 Mad., 372 followed. 
Martand Balkrishna Bhat v. Dhondo Damodar Kulkarni, I. L. R., 22 
Bom., 624, applied in principle. 

A suit for redemption is not barred merely by reason of silence or 
acquiescence on the part of the mortgagor unless there is a release of the 
equity of redemption. Khatraj Mal v. Daim, I. L. R., 32 Cal., 296, 
followed. The only modes in which a mortgagee can extinguish the 
right of redemption are either by getting the mortgagor to execute a 
release of the equity of redemption in his favour, or by a proper suit 
under the Transfer of Propesty Act. A mortgagee by erroneously repre- 
senting himself as owner of the mortgaged premises cannot make his 
possession adverse to the true owners. 

Srconp ABPEAL against the decree of D. R. Lyle, Esq., District 
Judge of Moradabad, confirming a decree of Babu Ram Das, 
Munsif of Amroha. i 

Suit to recover*possession of certain property. , 

“The material facts appear from the judgment. i 

Haribans Sahat, for the appellant. 

Girdhart Lal Agarwala (for Lakhshmi Nagain Agarwala), for 
the respondents. 

` The following judgment was delivered by 

Ditty, J.—The facts of this case are as follows: Chotte and Dillon, J. 
Lekhraj and the two plaintiffs, respondents, who are the song of aa 
a Lekhraj constituted in the year 1872 a joint Hindu family . 
governed by the Mitakshara law. The plaintiffs respondents ° 
being minor, OChotte and "Lekhraj, as managers ofthe family, 
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executed on the 18th of June, 1872, a usufructugry mortgage ‘of 
certain,ancestral property, being the property in dispute, in favour 


‘of one Jhabba Lal, defendant-appellant, for Rs. 300. Chotte hav- 


ing meanwhile died ; Jhabba Lal obtained a simple money decree 
against Lekhraj aad having brought the property to “sa 

execution of tlat decree in 1884 purchased it himself for ed 
The sale was subsequently confirmed as against the judgment- 
debtor Lekhraj. On the 10th of March, 1890, Jhabba Lal 
exécuted a usufructuary mortgage of the same property in favour 
of one Ram Prasad, defendant No. 2, in consideration of a lean, of 
Rs. 400. He then executed a lease in favour of Ram Prasad and 
remained in possession as his tenant. On the 26th of April, 1904, 
the plaintiffs-respondents paid Rs. 400 to Ram Prasad for his 
rights under the mortgage-deed of the 10th of March, 1890. They 
then demanded payment of rent from Jhabba Lal who refused to 
pay, denying plaintifl’s title. They then brought this suit for 
recovery of possession as owners or in the alternative as mort- 
gagees. They contend that they are not bound: by the sale of 
1884, effected at a time, when they were minors, to which they 
were no parties; and which was made in violation of section 99 
of the Transfer of Property Act—IV of 1882. They further 
contend that they as purchasers being in equity entitled to the 
money due on the mortgage of 1872, the mortgage was satisfied. 
The defendant Ram Prasad has not contested the plaintiff’s.claim. 
The material portions of Jhabba Lal’s, defence were that (1) the 
mortgage deed in favour of Ram Prasad wasa “Farzi” trans- 
action and that no mortgage money was paid, and that therefore 
neither Ram Prasad nor the plaintiff acquired any tight under 
the deed; (2) that since 1884 the defendant-appellant, is fully 
proved to have been in proprietary possessiqn of the propesty in 
suit and that the plaintiff-respondent’s claim i&f therefore, time- 
barred ; and (3) fhat even if ĉtt is assumed that the defendant- 
appellant, Jhabba Lal, acquired no right under the sale of 1884 
that at all events in 1890 when he mortgaged the property to 
Ram Frasad. asserting himself to be the true owner, his posses- 
sion became adverse, and that t le suit having been brought on 


*the 20th July 1904 after more than 12 years is timè-barred. 


These were the three points on which the case Was foughtout in 
the lower. appellate Court. “As to (1) that Court ‘thas concurred 
with, the first Court in finding that the mortgage deed in 


e fayour, of. Ram Prasad dated 10th “March 1890, was not proved’ 


to have been a. farai, transaction. This isa finding of fact by 


s 
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‘whifZh I am hound. There now remains for my considération 
and de¢{sion points (2) and (3). As to (2), the question is, were 
the plaintiffs-réspondents, who were minots at the time and 
were ng parties to it, bound by the sale of 1884? I think not. 
They section 99 of the Transfer of Property-Act prohibits a 
sale dike the one which was made in this case in 1884, is 
tolerably clear from the terms of the section itself. It is 
somewhat loosely worded; but it has been interpreted in 
a way that supports my view in the following cases, Jadub 
Lal Shaw Choudhry v. Madhab Lal Shaw Choudhry(?) Shab 
Dass Dass v. Kalikumar Roy(*) Mahabir Singh and an- 
other v. Saira Bibi and another(*). It was held in the case 
in volume XXX, Calcutta, p. 463, that such a sale was 
absolutely riull and void. According to that view if Lekhraj 
were now alive, he could not be held to be bound by the sale 
of 1884 to which he wasa party and which was confirmed 
against him. If not binding upon him then the sale is most 
certainly not binding upon his sons, the plaintiffs-respondents, 
in the present case, who were minors at the timeof the sale 
and no parties to it. No ruling of this Court has been cited to 
me laying down a proposition contrary to what was laid down 
by the Calcutta High Court in the case reported in I. L. R. 30 
Cal., p. 463, referred to above. It is, however, unnecessary 
to go as far as the Calcutta ruling does for the purposes of this 
case. As Ihave already said, the question is not whether the 
sale was binding upon Lekhraj, but whether it affects his minor 
sons in any, way. Itis contended that ifthe sale was binding 
upon Lekhraj, it is also binding upon his sons. It ismo doubt 
a settled proposition of Hindu Law, that sons governed by the 
Mitakshara are bownd by a valid sale made against théir father. 
But can this proposition be “extended so as to deprive a son of 
his equity ofrédemption even in casés of sale prohibited by law ? 
I think not, Mathuraman Chetti v. Htteppasamiz(*) is an authority 


against such a proposition, and the principle laid down in- 


Martand Balkrishana Bhat v. Dhondo Damodar Kulkari(*) also 
applies. J, therefore, decide point (2) also against the défendant- 


appelidht. 
i (f) [1893] LL. R., 21 Oal. 34, 37. 
i *(2) [1903] L L. R., 30 Gal. 463. 
: (3) [1895] 4-L..R., 17 AIL, 520, 522. a 
(4) [18%8]} L L. R., 28 Mad, 372. E - 


(5) © [1897] I L. Rp22 Bom., 624. 
f @ 








790 e 


CIVIL. 


1907. 
r 
JHABBBA LAL 

iE vy, 


Onnassu Mat. 





Dillon, J. 





CRIMINAL. 
1907. 
a 


Nov. 13. 
Knox, J. 


a 


a 
HIGH COURT. co. d R. 


As to (3), can a mortgagee by asserting himselfgto be the ofner 
of the mortgaged property in a deed between him anda third 
party acquire any title by adverse possession? I should gay 
not. In this case it is not even alleged that the plgintifis- 
respondents were cognizant of the fact that the defendent- 
appellant had stated himself to be the true owner in asdeed 
executed by him in favour of Ram Parshad in 1890. Even 
assuming however that the plaintifis-respondents had notice of 
thé fact, mere silence or even acquiescence on their part not 
amounting to a release of the equity of redemption, would be no 
bar to this suit, Khiaraj Mal v. Daim(*). The only modes 
therefore, in which a mortgagee can extinguish the right of 
redemption are either by getting the mortgagor to execute a 
release of the equity of redemption in his favour, or by a proper 
suit under the Transfer of Property Act. Time, therefore, did 


not begin as against the plaintiffs-respondents, when Jhabba Lal, 


erroneously represented himself to be the owner of the property 
in dispute in the deed of 1890. Idecide the point also against 
the defendant appellant. The appeal, therefore, fails. I confirm 


the decree of the lower appellate Court and dismiss this appeal © 


with costs. 
Appeal dismissed. 


(6) [1904] I. L. R., 32 Cal., 296, 312. 





TABARAK ZAMAN. KHAN 
versus 
KING-EMPEROR.* 


Criminal Procedure Code (V of 1898), section 195 (b)—Indian Penal Cods 
(XLV of 1860), sections 182, 211—Report to a not followed up by 
complaint to Court. ° 
Section 195 (b) of the Code of Orimin#l eee ddes not apply to a 


casee where a persòn makes a repôrt to the thana but does ngt follow®it up ` . 


by a complaint to any Court. By making a report no offence is committed 
in or in relation to any proceeding. Under section 211 of the Indian Penal 
Code it is not necessary that the person charged shoulé be given notice of 
the charge made agatnst him andthe District Magistrate does not act 
without jurisdiction if no notice is given in passing an order to institute 
° acase under that section, $. 
CRIMINAL REFERENOE, by Muhammad Ishaq KPan, Esq., Bes- 
sions Judge of Farukhabad, with a recommendation that the 
order’ directing the prosecution of Tabarak Zaman Khan, under 
apction 211 of the Code of Criminal Procedure, be set aside, 


Or, Ref. No. 585 of 1907, 
e 


ka 


oe : ' HIGH COURT. x, MH 


* The material facts appear from the judgment. CRIMINgLe 
The parties were not represented. ae 1907. 
The following judgment was delivered by Trey es 


Knox} J.—Tabarak Zaman Khan on the 7th of June last senta . es 
letter written by himself through his servant Sumera to the Kına-Eursror. 
Sub-inspector of Kampil Police Circle, charging one Sukhu Ahir, se 
with having committed the offence of theft. The police investi- sai Us 
gated the case and considering the charge not proved sent in*as 
whateis known as Naksha B. They asked that the case might 
be expunged from the register of crimes, and that a case might 
be instituted against Tabarak Zaman Khan, for having given 
false information to the police. The proceeding never went any 
further and never reached any Court. The District Magistrate 
after perusing them passed an order to the effect that a case 
might be instituted against Tabarak Zaman Khan, and that 
he should be charged with having committed an offence under 
section 211 of the Indian Penal Code. The learned Sessions 
Judge was asked to consider this order and to send it on to this 
Court for revision. He has done so. He considers that in pass- 
ing the order he did, the Magistrate took action under section 
195, clause (b) of the Code of Criminal Procedure. He is of 
opinion that the applicant should have been given an opportu- 
nity to prove the charge which had been brought by his servant 
and that an order of this, kind being an order perjudicial to 
Tabarak Zaman Khan, should not have been passed without 
notice given to Tabarak Zaman Khan. The order passed by the 
District Magistrate could not have been an order under section 
195 (b) ofthe Code of Criminal Procedure. By making his 
report, at the police Thana at Kampil, Tabarak Zaman Khan had 
committed no offence in or in relation to any proceeding in any 
Gourt, more go as he did not follow up his repért by a congplaint 
in any Court, section 195 \b) has no application to the case and 
the argument: based by the learned Sessions Judge upon it falls 
to the ground. °Phe cases which the learned Sessions Judge has 
referred to in his letter of reference to this Court viz., King- 
Emperpr v. Gunga Ramt), Emperor v. Tulu(*), refer to complaint 
which, had been lodged in a Criminal Court and in both these 
.~cases no further action could be taken against the complainant 
except under a sanction expressly given under section 195°(b) 
of the’Code of Oriming] Procedure. The case of Haibat Khan 
(1)% [1888] LL.R., 8 AN., 38. : 
(2) [1907] 27 A.W.N.,195, œ 
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v. King-Eimperot(*) was a case in which “a Judicial inquixy had 
been held By a Court.” Here also sanction under sectiâ&n 195 (b) 
would have been necessary before any action could be taken 
against the complainant. 


The argument that the orders should not have eed passed 
without notice to Tabarak Zaman Khan, in my opinion, proceeds 
too far. Ifthe view taken by tho learned Sessions Judge be > 
eqrrect, then an order passed by a District Magistrate upon what 
is known as naksha B to the effect that an accused person should 
be sent up for trial for murder or theft when the police considers 
that there is no case of murder or theft, would be an order with- 
out notice given to the supposed murderer or thief to show 
cause why such prejudicial order should not be passed against 
him. Asa rule in cases like the one before me the safer and 
more proper course is undoubtedly to let the informant bring 
his witness to the Court, bear them out, and then pass an order,’ 
if the case is considered to be a false one, to the effect that the 
informant be tried for having instituted a false case. But I am 
not prepared to hold that the Magistrate while passing an order 
like the one under reference is acting without jurisdiction 
merely because the informant had not an opportunity given him 
to show cause why a case under section 211 should not be insti- 
tuted against him. The case before me is really one for enquiry 
under section 182 of the Indian Penal Code and not under section 
211 of the Indian Penal Code. After these remarks I decline 
to interfere and return the record to the Court below for such 
action as it may think necessary to take. . 

š (3) [1905] LL.B., 33 Cal., 31. i 


ISMAIL KHAN AND OTHERÌ, « 

è . versus . 

IMTIAZ-UN-NISA.* 
Muhammadan Law— Evidence to prove custom at vagignes with it inad- 
missible— Bengal*N.-W. P. and, Assam Civil Courts Act (XIT of 1887), 
8. 87—Beluchi Muhammadans governed by Muhammadan law in 
g regard to sucesssion-—— Daughters entitled to inherit—Relinquiskment, 
In regard to succession among Beluchi Muhammadaas held, that under 
section 37 of the Bengal Civil Courts Act of 1887, #he-parties would be 
e governed by the Muhammadan Law. Hence, evidence to prove a custom 
in a family excluding daughters from inhefitance—such custom being at 
* variance with the ordinary law—was inadgnisstble and was rightly reject- 
ed. Jammya v. Diwan tÉ. L. R., 23 All’, 20, followed. 
T PFA. No. 179 of 1906, 
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.  » There is as. much authority in ` he Karan for the: daughters of & OIL. 
Muhammadan’ taking shares in their father’s estate as there is in the i907. 
case*of sons. A deed of abandonment executed in reliance upon’ the ; 
. generosity of the party benefited was held to be without consideration. Tswatr, Kua 
First, APPEAL against the decree of H. David, Esq., Subordi- vu. 
IMPI Az-UN-NIBA. 
natdudge of Meerut. 


Suit for joint possession. 

The. material facts appear from the judgment. 

Abdul Majid (with him. Moti Lal Nehru), for the appellant, 
contended that, the parties were Beluchis by caste. They 
were originally, residents: of Sindh, and from Sindh they 
emigrated to Punjab. and from Punjab they came to. these 
Provinces. The custom in their family was to exclude the 
daughters. They were not orthodox. Mohammedans. The 
Court below had not taken any evidence to prove that the 

~ patties were not strict observers of Mohammedan religion. If 
évidence had been taken in the case, appellants would have 
shown that they did not conform strictly to the rules of 
Mohammedan Law. He further submitted that they did not. 
come under the appellation of strict Mohammedans—vide Raj 
Bahadur v. Bishen Dayal). The ruling of Jammya v. Diwoan(*): 
did, not apply to the circumstances of this case. He further: 
contended that if they had been residing in the Punjab, the cus- 
tom. of their family must have been recognized and therefore. 
there was no equitable reagon why the same custom should not. 
be enforced.when they had taken their residence in these Pro- 
vinces. 

This was the case in. which under section 27 of the Bengal 
and Ass#m Civil. Courts: Act the principle of: justice, equity, 

_ and egood conscience: shoud be. applied: and: not strictly: the 
Mohammedan Law. 

| ABdul Rasof (with him M. Ishaq Khan), for the-respendent, 
was. not called.upon. 

The following,judgment was delivered by 

Srantey O: J—This appeal’ arises out‘of a suit brought by, Stanley, O. J. 
Mussarpmat’ Imtiyaz Un-nissa to recover from her brothers hey T 
share ofthe estate left by her father Mauladad.Khan. There is 
also ån appeal'No. 178 of 1905 in a suit in which Lala Sheo Mukh 

” Rai-as transferee of a portion of the share of Mussammat'.Imti- 
yaz Wn-nissa is the plaintif Both appeals are governed by the e 
(1) E1882] L.L. Bi, 4, All, 343. + s 
(2), [1900] LL.B. 23 All, 20.. 
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Crete. same considerations. Maula Dad Khan died on the 22nd of ig 
51907. 1893 leaving four sons and several daughters. * After bis death 
mw it appears that by an arrangement entered into between the 
Isuait KHAN members of the family, the four brothers had their names record- 
ie ene ed as owners of the estate. The answer of the defendafit tp the 
plaintifl’s suits also to the suit of Lala Sheo Mukh Rai is that 
according to a custom prevailing in the family, to which the 
female plaintiff and the defendants belong, they being Beluchi 
Muhammadans, females sre excluded from inheritance. 

The suit is also resisted on the ground that Imtiyaz UnSnissa 
and her sister consented to the substitution of the names of her 
brother in the record of rights as owners of the property in the 
place of their deceased father, and abandoned their own right. 

As regards the first contention, the learned Subordinate Judge 
held that in accordance with the decision of this Court in the 
case of Jammya v. Diwan(*) where the parties to a suit were Mu- 
hammadans they, in regard to the matters mentioned in S. 37 
of the Bengal Civil Courts Act of 1887, are governed by the 
ordinary rules of Muhammadan Law and that evidence was in- 
admissible to prove a custom of succession at variance with that 
law. The learned Subordinate Judge properly, we think, re- 
fused to receive evidence of a custom inconsistent with the 
ordinary rules of Muhammadan Law as regards succession to 
estate. The decision in question appears to have ‘followed a 
number of rulings of this Court and amongst others a Full Bench 
ruling in the case of Surmust Khan v. Kadirdad Khan(‘). We 
think that this question was rightly decided and in any event we 
should not be prepared to disturb rulings which have been con- 
sistently followed for a number of years. We think therefore the 
Court below rightly decided that evidence of tke alleged custom 
set up in this case was not admissible. We now come to the , 
only other point Which has Been argued in this sappeal.” Tt. 
appears that a deposition in certain proceedings dated the 14th 
of September, 1893, was given in evidence. Thig deposition pur- 
ports to be made by, amongst others, Musammat Inttiyaz Un-nissa, 
By it she and her sisters expressed a desire that in place of the 
nåme of their deceased father their four brothers shovld be 
entered in equal shares in the public Khewat in’ respect of his 
property. They further say in this deposition ‘that whatever 
righfs they may have in accordance with éhe custom of the fami- 


dy they will continue to receive privately, from their brothers. It 
(2) [1900] L L. R., 28 All, 20. 
(8) 9[1866] 1 Agra F. B. Rulings, 38. 
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is cgntended that by this instrument they renounced all their 
rights tg property of Mouladad Khan, simply relfing en -the 
generosity of their brothers to carry out some custom said to pre- 
vail in the family. There was no consideration whatever for 
the abandonment of their legal rights if there was any such 
abandonment, and the document signed by the daughters can in 
no way be allowed to militate against their just claims. Wo 
would add that there is as much authority in the Koran for the 
daughters of a Muhammadan taking shares in their father’s 
estat as there is in the case of sons. We think therefore that 
the decision of the Court below is correct and dismiss the appeals 
with costs including fees in this Court in each appeal on the 
higher scale. 


Appeal dismissed. 


: - AMBIKA PARTAP SINGH 
VETSUS 
DWARKA PARSHAD AND ortueEnrs.” 


Mortgage—Hindu widow acting adversely to adopted son—collusion with 
mortgagee—Benefit to estate—charge upon estate—Lispendens—Trans- 
fer of Property Act (IV of 1882), section 52—Civil Procedure Code 
(XIV of 1882), section 410—Application to sue in forme pauperis 
subsequently admitted— contentious suit or proceeding. 

Where a Hindu widow adopted an adverse attitude against her hus- 
band’s adopted son, and executed a mortgage in collusion with the mort- 
‘gagee, not as guardian of such son but in her own right, held that the 
mortgage could not be enforced against the son to the extent of a debt 
which was not a charge on the estate, merely on the ground that the 
estate was benefited by the payment of such debt. Hunoomun Parshad 
Pandey v. Babooee Munraj, 6 M. I. A., 393, distinguished. 

e Where after ag application for leave to sue in forma pauperis had 

been made “but before it was granted, the defendant mortgaged part of 

the property in dispute, and the plaintiff’s suit was subsequenjly, after 


and the mortgage could not be enforced against the plaintiff. Fatyas 
Husain Khap y. Prag Narain, I. L. R., 29 Al, 349, referred to. 
First APPEAL against the decree of A. Rahman, Esq., Subordi- 
nate J pdge, Mainpuri. a 
Suit for sale,on a mortgage. 
The materialefacts appear from the judgment. Shortly they 
were as follows :— i ee 
The defendant brought ` a suit for posesio of certain pro-, 


perty left by one Gandharp Singh on the grouńd that he was 
oF. A. No. 160 of 1905. : 
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his, Gandharp Singh’s adopted son. The suit was resisted by the ., 


grand-gon ofethe plaintiff who alleged himself to ‘be the adopted 
son. The widow of Gandharp Singh supported the plaintif s 
grand-son. While that suit was pending, the widow of Gand- 
harp, mortgaged a portion of the property to the plaintiff; part 
of the consideration was alleged to be a debt due by the last 
owner. Plaintiff brought this suit for sale upon his mortgage. 
The Court below decreed part of the suit holding that part of 
thé debt was binding on the estate. 

Defendant appealed. à 

J. N. Chaudri (with him 5. C. Banerji and Surendra Nath Sen) 
for the appellant: The mortgage was executed by Dalel Kuar, 
who as Hindu widow had no title, and since she was acting 
adversely to the minor adopted son and in denial of his rights, 
her act could not bind the latter or his estate. If any consi- 
deration passed and any debt of Gandharp Singh was discharged, 


at the instance of a stranger to the title, that would not create’ 


any charge upon the estate. More than six years having elapsed, 
not even a simple money decree can now be obtained. 

Besides the mortgage-deed having been executed during the 
pendency of Ambika Pratap’s suit, doctrine of lis pendens 


. applies. 


The suit will be deemed to have been instituted when the appli- 
cation for leave to sue as pauper was filed, (see Limitation Act, 
section 4, explanation). In any case there was a ‘contentious 
proceeding’ within the meaning of section 52, Transfer of 
Property Act, pending on and after June 23rd, 1893. 

Sundar Lal (with him Govind Prasad), for the ia 
relied upon 

Faiyaz Hugain Khan v. Prag Narain, [1907] LL.R., 99 Ak, 339, P: o 

Hunooman Parshad Pandey v. Babooee Munraj, [1856] 6. M. I. A. 393.. . 

Mohan&nd v. Nafur, [1899] I. L. R, 26 Oal., 820. ° . 
and ° 

Act XIV of 1882, section 410. e. 

The judgment of the Court was delivered by ° 

. STANLEY, C. J.—This appeal is connected with F. A. No. 154 
of 1905, and arises out of a suit brought by the plaintif to 
enforce payment of the amount alleged to be dueon a mortgage 
of the 17th of January, 1894. By this mortgage Musammat 
Dalel Kunwar, the widow of one Chatdbri Gandharp Sfogh, 
* alleging herself to be the owner in possession, hypothecated a 
ten biswas share in four villagea to secure a principal sum of 
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Rs 7,000 in favour of one Sukul Ganga Prasad, deceased, the Ovit. | 
father of the four plaintiffs, The amount claimed in the, plaint 1907. 
is no less a sum than Rs. 38,917, the interest claimed being ——~ 
Rs. 32,556-1-1. The mortgaged property formed part of the said e a 


estate of Chaudhri Gandharp Singh, who died on the 23rd of . v.. 
of December, 1891, leaving the defendant Ambika Pratab Singh, ponl 
his adopted son and heir, and also his widow Musammat Dalel ZE 
Kunwar, him surviving. A claim to this estate was set up on Stanley, í C: J. 
behalf of Bindraban alias Ambika Partab Singh, the grand-son 
‘of,the mortgagee and son of the plaintiff, Shukul Dwarka Parshad. 
He was put.forward as being the adopted son of Gandharp 
Singh, and was strongly supported in thig claim by Dalel 
‘Kunwar. Thereupon the defendant Ambika Partab Singh insti- 
tuted a suit in forma pauperis in the Court of the Subordinate 
_ Judge of Mainpuri for recovery of possession of the estate of 
Gandharp Singh and his claim was decreed on the 3lst of March, 
1896. An appeal to the High Court was preferred but the 
decree of the Court below was upheld on the 12th of May, 1899, 
-and on the 12th of August following, he obtained possession of the 
estate. It was during the pendency of this suit that Musammat 
Dalel Kunwar, who supported the false claim of the grandson 
of Ganga Parshad, the mortgagee, mortgaged the property in 
favour of Ganga Parshad as the head of the family of the 
plaintiff. In the mortgage-deed the money is stated to have 
been borrowed to pay ug a decree obtained by parties of the 
name of Chunni Lal and Munni Lal against Gandharp Singh, 
and other debts due by Gandharp Singh and Dalel Kunwar, the 
mortgagor and also alleged irrigation charges. 

The lgarned Subordinate Judge found that Dalel Kunwar 
acted in cbllusion with, and was helped by, the plaintiff, Dwarka 
Prasad, and. tat she tried ber utmost to deprive the defendant, 
“Ambika Pratab Singh, of Gandharp Singh’s tate ; that Dwarka 
“Prasad was trying his very best to secure the whole estate for 
his own son’ setting him up as the real Ambika Pratab and also 
setting up a°yerbal will by Gandharp Singh in his favour. 
In his judgment he says “the widow and Dwarka Prasad 
knew every well that the defendant (Ambika Pratab) had a 
strogg case. «They had no hope of success. They therefore 
tried their best*to get hold of some portion of the property, and 
in order to do so they got up the bond in suit.” He thermstates 
that “they knew very well fhat the question of legal necessity . 
would arise” and had ‘one item, namely the decree of Chuin” 
Lal, to support a case of legal necessity. As regards the other 
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items he found that they were fictitious and false. But he found 


that Dalel Kanwar was competent to mortgage the property” for 
tho benefit of the minor owner for the sake of saving any portion 
of it, and that the mortgage to the extent of the amount of the 
decree of Chunni Lal and Munni Lal was binding ubon, the 
defendant Ambika Pratab. 7 

This ruling is now challenged on the ground that under no 
rule of law or equity 1s Ambika Partab bound to pay any portion 
of a mortgage executed by a party who could in no way be said 
to have acted for him, but, on the contrary, resisted his @laim 
in collusion with, and helped by, the plaintiff, Dwarka Prasad. 
This Dwarka Prasad was the chief actor in the transaction, as he 
himself admits. In his evidence he deposed that the mortgage 
was executed under his supervision and that he was instru- 
mental in obtaining it. 

That Dalel Kunwar resisted ‘the dam of the plaintif and, 
espoused the cause of the false claimant Bindraban is admitted ; 
that she in no way in the transaction acted or purported to act 
on behalf of the defendant Ambika Pratab Singh, also is not and 
could not be denied. She repudiated his claim throughout. 
The question then is whether despite the adverse attitude by 
the mortgagor against her husband’s adopted son, a mortgage 
executed by her in collusion with the mortgagee, not as guardian 
of such son, but in her own right, can be enforced against 
the son to the extent of a debt whieh was not a charge on 
the estate, merely on the ground that the estate was benefited by 
the payment of such debt. In support of an afirmative answer 
to this question the well-known case of Hunooman Parshad 
Pandey v. Musammat Babooee(*), in which the popfers of a 
Manager for an infant heir to create charges om anpstate acord- 
ing to Hindu law, are defined, is relied on. In that case the, 
widow 6f Raja Sheo Bakhsh Stngh, who had died*leaving ane 
only son, an infant, assumed on his death the proppietorship of 
his estates and the guardianship of the son, and,tg satisfy debts 
charged on the estate* executed æ mortgage destribing herself 
therein as being possessed of the mortgaged property in proprie- 
tary right, The son, after he came of age, institued a suit for 
the recovery of possession of the mortgaged estafe, and to have 
the mortgage created by his mother set aside. Tt was held by 
their Lordships of the Privy Council, reversing the decision of 
the Sadar Dewani Court at Agra, thag the Rani ought to be 

l (1) [1856] 6 M. L A., 393. 
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deomed to have executed the mortgage bond in question as and 
in the character” of guardian of her infant son, andethat so far 
-as the estates benefited by the mortgage, it was binding on the 
owner. Their Lordships also stated that assuming the bond to 
haye beén invalid and ineffectual,.the mortgagee would neverthe- 
less be entitled to the benefit of any prior mortgage’ or mortgages, 
paid off by him affecting the property comprised in the bond, if 
and in so far as such prior mortgage, or mortgages, was or were 
valid and effectual. Now in that case it is to be observed that the 
sujt was a suit by the owner to have a mortgage bond set aside 
and for possession of the estates comprised therein, and not as 
in the present case, a suit by the mortgagee td enforce payment 
of an alleged mortgage-debt by sale of the mortgaged property. 
The suit was not a suit in which an invalid mortgage was sought 
to be enforced, but a suit in which possession of mortgaged 
property was sought to be recovered as againsta mortgagee. The 
plaintiff in that case seeking the assistance of a Court of Equity 
was bound to do equity. The widow in executing the mortgage did 
not, as in the case before us, set up any adverse title against her 
son. On the contrary she recognized her rights. In the course 
of their judgment their Lordships say, “It is not suggested that 
she ever claimed‘any beneficial interest in the estate as proprie- 
tor; had she done so, it would have been pro tanto a claim 
adverse to her son; and it is conceded by the respondents’ 
counsel that she did not claim adversely to her son,” and later 
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` on, “they consider that the acts of the Rani cannot be reason- ’ 


ably viewed otherwise than as acts done on behalf of another, 
whatever description she gave to herself or others gave to her ; 

that she rust be viewed as a ones inaccurately and errone- 
ously, desdribed as “proprietor” or “heir,” etc. The facts in 
the case befo®e us are essentially ea In it the holder 
‘of an invalid mortgage is not theedefendant: Iut is the plaintiff 
seeking to recover by sale of the property included in the invalid 
` instrument fhe amount expressed to be secured by it. Dalel 
Kunwar did nof purport to act as manager or agent for the 
appellant Ambika Pratab Singh ; on the contrary she had espoused 
the cagise of the mortgagee’s grand-son, who falsely claimed te 
be adopted soneof Gandharp Singh. She executed the mortgage 
whilst the sutt 6f Ambika Pratab Singh for the recovery of the 
estates was pending and that too nominally in favour ofthe 


grand- -father of the claimant, who was supporting the claim of ; 


his grand-son against the true owner. That the mortgagee knew 
all the circumstances cannot be doubted. His son, who acted 
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for him and procured the executing of the mortgage, certeinly 
did, and it oannot be said that any of the parties to the, transac- 
tion acted bona fide or honestly. We are at a loss to see under 
such circumstances on what equitable principle the mortgage so 
executed can be properly- enforced. Whether the plaiftiff çan 
recover any part of the sum expressed tu be secured by the 
mortgage in an action for debt, or in any other form, is a 
question we cannot discuss. Suffice it to say that in our judg- 
ment they have no right to ask a court of equity to enforce by a 
decree for sale the invalid mortgage, the subject of this Ktiga- 
tion, a mortgage which was executed by Dalel Kunwar with the 
sinister object of Nepriving the true owner of his property—a 
mortgage which owed its existence toa dishonest desire on the 
part of both the mortgagor and the mortgagee to wrest the 
estates from Ambika Partab. We do not, therefore, think, for 
the reasons which we have stated, that the ruling in the case of 
Hunooman Parshad Pandey is applicable. The essential differ- 
ence between this case and that is that in the latter the attacking 
party was the owner who had benefited by the invalid mortgage 
and sought to recover possession from the mortgagees without 
restoring the benefit which he derived from them, while in this 
case the mortgagee is the attacking party who is seeking to 
recover money alleged to be due on an invalid mortgage by 
sale of the property which it purported to mortgage. 

But there is another answer to the plaintifs claim. The 
mortgage in suit was executed by Dalel Kunwar on the 17th 
of January, 1894; but prior to that date, namely, on the 27th of 
June, 1893, Ambika Partab Singh had made an application to 
the Court for permission to sue in forma pauperis fo recovery 
of the estate of Gandharp Singh, part of whicl» wag the subj&ct of 
the mortgage. Dglel Kunwar and Bindraban being the defend. 
ants. Ðalel Kunwar resisted this application and in resisting 
it acted as guardian for Bindraban. The application, was granted 
on the 12th of May, 1894, and the suit was, as yọ have already 


- said, successfully prosecuted by Ambika Partab® Singh as well 


in the Court of first instance as in the High Court. There was, 
therefore, at the date of the execution of the mortgage a` con- 
tentious suit or proceeding pending, in whic} the right of 
Ambika Parteb Singh to the property, which was comprised i in the 
mortgage, was directly in question.. Section 52 of the Transfer 
eof Property Act prescribes that duringethé active prosecution of 
a contentious suit or proceeding in which any right to immov- 
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able property is directly and specifically in question, the pro- Civm. | 
perty cagnot bé transferred or otherwise dealt with by, any 1907. 
party to the suit or proceeding so as to affect the rights of any —— 


other party thereto under any decree or order which may be pase ARTAR 


made tlferein, except under the authority of the Court. No . v. 
authority was given to Dalel Kunwar to execute the mortgage. T 
Mr. Sundar Lal, on behalf of the respondents, contended that the Dan 
section of the Act in question has no application. His argument Stanley, C. J. 
was that until the application of the defendant-appellant for 
leaye to sue in forma pauperis had been granted, that is, on the 
12th of May, 1894, there was no suit pending within the mean- 
ing of that section, and he relied upon sectioff 410 of the Code, 
of Civil Procedure, which declares that when an application to 
sue in forma pauperis is granted and has been numbered and 
registered, it shall then be deemed the plaint in the suit, and 
he argued that there was no suit pending at the date of the 
éxecution of the mortgage inasmuch as the application for leave 
to sue had not at that time been numbered and registered. We 
cannot agree with him in this contention. It appears to us 
that so soon as the defendant filed his application for leave to 
sue, there was a contentious suit or at least a contentious pro- 
ceeding pending within the meaning of the section, and it is 
clear that that suit or proceeding was at the time being actively 
prosecuted. In this connection we may cite the ruling of their 
Lordships of the Privy Council in the case of Faiyas Husain 
Khan v. Prag Narain(?) to the effect that where a suit is con- 
tentious in its origin and nature, it is not necessary that the 
summons slould have been served in the suit in order to make 
it ‘contentious’ within the meaning of section 52. Mr. Chaudri 
relied, upo the explanation to section 4 of the Indian Limitation 
Act as supporting his proposition that the suit is instituted in 
the case of a,pauper when the application for leave to sue as a 
pauper is filed. This section, no doubt, gives support to his 
argument, but we think that there is no need to fall back upon 
it in view of thé.tlear and specific languageof section 52 of the 
Transfer of Property Act. 
For the foregoing reasons we are of opinion that the Court’ 
below should have dismissed the plaintiff's claim in toto. We 
accordingly allow the appeal, set aside the decree of the, Court 
beloy and dismiss the plaintjff’s suit with costs in both Courts, 
including fees in this @ouşt on the higher scale. . a 
Appeal decreed, 
(2) [1907] L L. R., 29 AIL, 3395 
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putter J. Agra Tenancy Act (II of 1901), section 201,—entry in Khewat—question of 
ree ° proprietary title—presumption, whether rebuttable, 


Held (affirming the judgment of Knox, J.) The presumption ¢dntem- 
plated by section 201 of the Tenancy Act is not a conclusive presumption 
but a presumpon, as contemplated by the Evidence Act and could be 
rebutted. Banwari Lal v. Niadar, I. L. R., 29 Al., 158 followed. 

APPEAL under section X of the Letters Patent, against the 
judgment of Mr. Justice Knox, differing from Mr. Justice 
Rionarps. The facts are fully reported in 4 A: L. J. R., 166. 


Suit for profits. 
The lower appellate Court dismissed the suit. 


Plaintiff appealed. 
Satish Chandra Banerji, for the appellant. 
Sital Prasad Ghose, for the respondent. 
The same arguments as are reported at page 166 were addressed. 
The judgment of the Court was delivered by 
Stanley, ©. J. Sranuey, C. J.—The question in this appeal is whether the 
—— | words “shall presume” in sub-section (3) of section 201 of the 
Tenancy Act, No. II of 1901, should be construed in their 
ordinary sense or as meaning “shall conclusively pfesume.” If 
the latter meaning is to be put upon the language plaintiff 
who is a recorded proprietor would be entitled to a ddtree in the 
Revenue Court as a matter of course. The question is by no 
means free from difficulty. A*presumption of law,is merely an 
arbitrary inference which the law directs a Judge to draw from 
particular facts and which may be either conclusive ôr rebuttable. 
* ` It is ordinarily rebuttable. The words “shall*presume” when 
ysedin the Evidence Act mean that the Court shall regard a 
fact as proved unless and until it is disproved. On the other 
hand when one fact is declared by that Act te be conclusive 
progf of another, on proof of the one fact the Couft is to regard 
the other as proved, and must not allow evidence to be given for 
ethe purpose of disproving it. (Section, 4). If the words “shall 
presume” bear the same meaning in the Tenancy Act as they 
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do ih the Evigence Act, then the fect that a plaintiff is the 
recorded owner is only prima facie proof which shiffs the burden 
of „proof to the defendant, who may, if he can, by evidence, 
overbeag the prima facie proof. Is there any grave reason for 
interpreting the words ‘shall presume’ as equivalent to the 
words ‘shall conclusively presume’? Jt appears to us that 
there is no such reason either on the ground of convenience or 
any like matter to attach to them any other than their ordinary 
meaning. Indeed to do so might create much inconvenience for 
example in this Province on the death of a proprietor leaving a 
widow and a son, or sons, the widow is very pmmonly recorded 
as owner for the sake, as it is said, of consolation. In sucha 
case it would be highly inconvenient if the Revenue Courts were 
not allowed to go behind the record and ascertain the true state 
of the case. If the Legislature had intended that the presump- 
tion should be conclusive, it could easily have so provided. We 
find in section 19 of the Act that when the Legislature desired 
to provide that an entry in the khewat should be considered 
conclusive proof of the correctness of that entry, it was careful 
to make a provision to that effect. On the whole we see no 
reason, for giving conclusiveness to a presumption where the 
Legislatare has not in express terms done so. We are supported 
in this view by the ruling in the case of Banwari Lal v. 
Niadar({"). We, therefore, agreeing with our ' brother Kyox, dis- 
miss the appeal with costs. 
Appeal dismissed. 

: (1) L L.R., 29 All, 158. 
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° versus 
to e MAHABIR MISSIR awp ee . 
” Criminal Procedure Gode (Act of 1898), asotion 476—order by a Criminal 
Court—revision, 


An order under section 476 of the Code of Criminal Procedure made by 
a Criminal Court is open to revision by the High Court. Hranholi ashes 
v, Bing-Hmperor, I. L. R., 26, Madras 98, not followed. 
ÅPPLIOATION éo revise an order of E. O. E. Leggatt, Esq., 
„ Sessions Judge *of Mirzapur, confirming an order of W, E. M. 
~ Campbell, Esq., Magistrate, lst Class, of Mirzapur. ak 


Satya Chandra Mukerji, for the petitioner. NE : 


` Mwhammad Zahoor, for the opposite party. 
* Or. R, 604 of 1903. 3 
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The following judgment was delivered by , 


Kwéx, J.—On the 30th July, 1903, the Magistrate in irte of 
the Sub-Division of Mirzapur, known as family Domains, arrived 
at the finding that certain wounds which a complainant had 
said were caysed by a gandasa, were self-inflicted. He there- 
fore directed the prosecution of the complainant, Mata Ratan, 
under sections 182 and 211 of the Indian Penal Code. This order 
of.the learned Magistrate has been treated as an order falling 
under section 476 of the Code of Criminal Procedure. If the 
order is covered by any section of the Code it would appear to"be 
an order under gction 476. It would have been better if the 
Magistrate, while passing the order, had followed the procedure 
laid down by the Code more closely than he has done, Every- 
one concerned appears to have treated the order as being an order 
under section 476, and in the argument before me it has been 
referred to be such an order. Application was made to the Court 
of Session for revision of this order. That Court, following the 
precedent laid down by the Fall Bench of Madras, Hranholi 
Athan v. King-Emperor(? 1) held that the order was one not 
liable to revision and declined to interfere in any way. On the 
case being argued before me it was contended and with all due 
respect to the learned Judges, who decided the case in Madras, 
I think rightly contended that the order is one liable to revision. 
The enquiry held by the Divisional Magistrate is the direction of 
a prosecution, and his setting out, ag he did, the names of the 
persons, who were the necessary witnesses, are all proceedings 
in case of certain offences affecting the administration of Justice. 
This is the nomenclature given to these acts of the Magistrate, 
by Chapter XXXV of the Code of Criminal Procedufs. If this 
view be correct, this Court is empowered under section £39 to 
inspect the record, and to make any amendment or any conser: 
quential or incidental order ‘that may be just antl proper. {T 
have accordingly heard the learned Vakil in support of the 
application and considered the record. It is. true that the 
learned Judge in writing of the Magistrate’s procedure says that 
he tame to the conclusion somewhat hastily that the wounds 
were self-inflicted. I think the learned Magistrate’ s order is 
open to another construction. He does appear to me to*have 
wejgbed the circumstances which came before him, and he has 
taken upon himself the responsibility df initiating a case ender 


* sections 182 and 211 of the Indiam P&nal Code. Where a 


(I) [1902] L L. R., 26 Mad., 98. 
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‘Magistrate does this advisedly and shows in his judgment that Say 
he hasgacted ‘with circumspection and mature deliberation, I 1903. 
think the order should not be lightly interfered. with. The E 
case has not been put into the hands of a private prosecutor, E 


go, there is no need to apprehend its being used as an engine , Mamase 
of oppression or for the levy of blackmail. * There is no Mresrr, 
reason to suppose that a fair and impartial trial will not be Knoz, J. 
had, I am accordingly not prepared to interfere, and dismiss P 
the application. $ 

_° Appeal dismissed. 


Bi RAM DENI d + CRIMINAL. 


versus. 1907. 
NAND LAL RAL* l —— 
Criminal Procedure Code (Act of 1898), section 488—Revision—Second July 16. 


Class Magistrate —Second revision to Sessions Judge. Rromarps, J. 
A Sessions Judge has no power to revise an order of a District Magis- = 
trate setting aside an order of a third class Magistrate refusing to sanction 
a prosecution under section 211 of the Indian Penal Code. The only 
Court to which an appeal lies from an order of a third class Magistrate 
is the District Magistrate, and he alone can revise his orders. 

APPLIGATION to revise an order of Pandit Sri Lal, Sessions 
Judge of Ghazipur, confirming an order of Pandit Rama Shankar 
Misra, District Magistrate. 

Nand Lal Rai and another were charged by the applicant, 
Ramdeni with having committed on offence under sections 323 
and 379 of the Indian Penal Code. They were acquitted by a 
Magistrate, third class. Nand Lal applied to the aforesaid Magis- 
trate for sanction to prosecute Ramdeni under sections 193 and 
211 of the Indian Penal Code. This application was refused. 
On an appeaPfromh an order refusing to sanction their prosecu- 
‘tion, the District Magistrate cf Ghazipur accerded the sanction. 
"Ramdeni Rai applied to the Sessions Judge of Ghazipur for the 
revocation of the sanction under section 195, clause (6). The 
Sessions Judge refused to entertain the application on the 
ground that “So far as the District Magistrate in this case was 
concegned, it was not passed by him as a Court subordinate to 
this (Court within the meaning of section 195 (7) of the Criminal 
Prosedure Cede.” 

Ramdeni applied for the revision of this order. “eee 

Surendranath Sen, for the applicant. Under section 408 of ° 
the Code of Griniai Protedore, an appeal would ordinarily lie to® 

+ * Oriminal R. No. 336 ab. 
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the Sessions Judge from the order of the District Magieeats 
convicting any person on a trial; and that the “Districg Magis- 
trate who granted the sanction was subordinate to the Sessions 
Judge within the meaning of section 195, clause (6). There is 
nothing in the language of section 195 to indicate an ihteptjon 
of the legislature to give a finality to the order, of the District 
Magistrate, granting sanction, when it had been refused by any 
authority subordinate to him. In construing clause 6 of section 
195, we are not justified in importing words into it, which do 
not occur in the text. The words “any sanction given or refused 
under this section,” cannot be limited to the order of the Court 
before whom the-Napplication for sanction was orjginally made. 
Asa matter of practice, the High Court always entertains appli- 
cations in such cases, and it may be presumed that the practice 
is in accordance with law. 

M. L. Agarwala, for the opposite party, neniel that the, 
Code of Criminal Procedure did not allow any second appeals. 
Section 195 does not provide a second appeal from the order 
of the appellate Court according sanction, by reversing the 
order of the first Oourt. 

Surendranath Sen was heard in reply. 

The following judgment was delivered by 

Riowarps, J.—The circumstances of the present case are as 
follows :—Ram Deni made a complaint against Nand Lal and one 
Jokhu under section 323 and section» 379 of the Indian Penal 
Code. This prosecution resulted in the acquittal of Nand Lal 
and Jokhu. Nand Lal then applied to the Court who tried the 
original case for sanction, the application being made ‘under sec- 
tion 195 of the Code of Criminal Procedure. That Cougé refused 
to sanction the prosecution against Ram Deni eNand applied 
to the District Magistrate. The District Magistrate granted. 
sanction, Ram Deni then appliéd to the Sessions J udge to revoke 
that sanction. The Sessions Judge held that the District Magis- 
trate was not an authority subordinate to him within the meaning 
of section 195 (6) of the Code .of Criminal Pfocedure. The 
present application is to review and set aside the order of the 
Sessions Judge on the ground that the application came régu- 
larly before him and he ought to have gone into ‚the merits*and 
give a decision either revoking or confirming the sanction. 
Secfioh 195 of the Code of Oriminal.Proeedure provides that no 
Court shall take cognizance of certain effefices without the pre- 


“ious sanction.or on the complaint of the Court in which the 
8 . 
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dffeyice was committed or the sanction of some other Court to 
which exch Court is subordinate. Sub-section (6) frovides that 
any sanction given or refused under the section may be revoked 
granted. by any authority to which the authority giving or refus- 
ing Wis ‘subordinate. Sub-section (7) provides that for the purposes 
of the section every Court shall be deemed to he subordinate 
only to the Court to which appeals from the former Court ordi- 
narily lie. 

In the present case the charges against Jokhu and Nand Lal 
were tried in the Court of a Magistrate of the third class. 
Appeals from him ordinarily lie to the District Magistrate. In 
my opinion the application for sanction having been made to the 
Court in which the proceedings were had and in respect of which 
sanction to prosecute was asked, the only Court to which an 
application under clause (6) conld be made to revoke or grant 
the sanction was the Court of District Magistrate, and that the 
view taken by the learned Sessions Judge was a correct view. 
I accordingly dismiss the application. 


Appeal dismissed. 


ee — 


NAUBAT SINGH 
VETSUS 
NARAIN SINGH anv oruens.* 


U. P. Land Revenus Act (FII of 1901), Local —Sections 76, 77—Superior 
proprietor —Contract for revenue with inferior proprietors—effect of— 
enhancement of revenue. 

A coftract was entered into between a superior and an jnferior pro- 
prietqr that the revenue to be paid for certain land by the inferior 
geoma would be Rs. 48. The revenue of that land was at the time 
of subseqwent s&ttlement eghanced. Held that the inferior proprietor 

e ` was not liable to enhanced revenue, 80 long as jhe superior proprietor 
+ id not take steps and get the contract rescinded, and until bf an order 
under section'76 or section 78 a sub-settlement was made with the 
inferior proprietor. 
Sxconp Appr from the decree of H. J. BELL, Esq., District 
Judge of Aligarh, affirming the decree of T. V. Johnston, Esq., 
Assistant Collector, First Class. 


Suit for arretirs of revenue. 
The material facts appear from the judgment. 
The Courts below disinisged the suit. 
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Plaintiff appealed.” ° . s 
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M. L. Agarwala (with him Gulzari Lal), for the appellant’, ° 

Mohanlal Nehru (for Bhagwandin Dube), for the respogdents. 

The following judgment was delivered by 

Bangers, J.—The appeal arises out of a suit broughj by the 
plaintif lambardar to recover from the defendants arrears of 
revenue for 1311 fasli which the plaintiff alleges having paid 
to Government on behalf of the defendants. It appears that the 
orjginal Mahal was perfectly partitioned some years ago into 
three Mahals, one of 10 biswas and the others of 5 biswas each. 
The plaintiff is lambardar of one of the 5 biswas Mahals, *in 
which lies 123 bighas 17 biswas of Jand entered as khata No. 2 
in the’ Khewat. The plaintiff alleges in his plaint that the 
defendants are the inferior proprietors of the said land, that at 
the recent settlement the revenue assessed on that land was 
Rs. 364 and that the plaintiff as superior proprietor is entitled 
to recover that amount from the defendants, who, however, 
offered to pay Rs. 48 only. The plaintiff sues to recover 
Rs. 321-5-6 from the defendants. 

The defence is that the defendants are liable to pay Rs. 48 
only and this defence has prevailed in both the Courts below, 
which have made in favour of the plaintiff a decrea for Rs. 48 
only. As I have said above the plaintiff states in his plaint that 
the defendants are inferior proprietors and this according to the 
judgment of the Court of first instance was admitted by the 
defendants. Under sectiou 76 of the Land Revenue Act a sub- 
settlement could be made with the inferior proprietors by which 
such inferior proprietors would be bound to pay to the superior 
proprietot an amount equal to the amount of the Government 
together with the share of the profits allotted to T superior 
proprietor under section 75. Under pub-sectioħ 2 of thht section, 
if the inferior proprietors refuap to agree to a sub-settlement, the 
inferior proprietor might hold the land cultivated by ther as 
exproprietary tenants, rent being fixed by the settlement officer. 
Neither of these things appears to have been dene in this case. 
In the settlement which has takén place an amount of revenue 
rising from Rs. 277 to Rs. 364 has been entered in respect of 
the land in question, but a note has been appended in’ the 
Khewat that by an order, dated the 22nd of March, 1904? the 
infariae proprietors are to pay Rs. 48 only under a contract s0 
long as that contract is not cancelléd. “This certainly doef not 
indicate that’ a sub-settlement was m&de with the defendants 
under section 76 or poder section 78 of the Land Revenue Act, 
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Botte the Courts below have found that under a contract between t 5 
the pares the’ defendants are liable to pay Rs.e48 oyly.on 1907. 
account of the revenue assessed upon the land in question. -~ 


Until by an order under sections 76 or 78 a sub-settlement is Rae PG 


madg with the defendants on behalf of the superior proprietor Warain Sinan. 
the defendants are liable under the settlement which has taken 
‘place to pay Rs. 48 only, the amount which they offered to pay. 
It may be as the learned Judge says that the whole of the s 
burden of the revenue payable to the Government on the khata d 

now falls on the plaintif, because compensation for this was 

allowed to him in the partition proceedings, but there is no 

information on the point. Solong however a the plaintiff does . 

not take any steps to have the contract rescinded or a sub-settle- 

ment made, or the defendants declared ex-proprietary tenants 

under the provisions of the Land Revenue Act, the plaintiff can 

not recover any sum in excess of the sum decreed to him. The 

“defendants are not co-sharers of the plaintiff and section 159 of 

the Tenancy Act has no application to this case. Under these 
circumstances the appeal must be and it accordingly is dismissed 

with costs, including in . this woes fees on the higher scale. 


Banerji, J 





Appeal dismissed. 
ASHIQ HUSAIN AND OTHERS Gee 
versus Aia 
ASGHARI. BEGAM AND ANOTHER.“ 1907. 


Agra Tenanoy Act (II of 1901), section 82—Division of tenancy—Abate- July 17. 
` ment—death of pro forma defendant. — 
Plaiftiffs claimed a half share in an occupancy holding and prayed Baxers, J. 
for possession of that share or such other relief as the Court fight think AIKMAN, J. 
fit to rant. The Court below passed a decree for possession of the share Sos 
Claim! . ` -9 
* Held that this was substantially a decree for division of the holding 
‘and wasepposed to section 32 of the Tenancy Act. The plainsiffs were, 
however, entitled to a declaration of right to one-half of the holding. 
Death of a pro forma defendant who had appealed along with other 
defendants “yho could have maintained their appeal independently of the 
said pro forma defendant doesnot serve to “abate the appeal of other 
etendon: . 


SidoND APPEAL sank the decree of Pandit Alopi Prasad, 
Additional Syhordinate. J udge of Moradabad, modifying a deie 
of Pandit Moban Lal Hakku, Munsif of Hanol, Moradabad.. 
Stit for possession, of on dx-proprietary Kopiu and for mesne : 
profits. ° 
* 8. A. No. 195 of 1905. 
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The facts appear from the judgment of the Court, s E 
Gulzari Lal, for the appellants. ht 

M. L. Agarwala (for Gokul Prasad), for the respondent. . 
The judgment of the Court was delivered by ° 


Baneasi, J.~-The suit which has given rise to this appeal’ wąs 
brought by Musammat Asghari Begam and Musammat Akbari 
Begam, the daughters of one Masum Ali, for possession of a half 
share of an ex-proprietary holding 17 bighas, 7 biswas in extent, 
and for dispossession of the defendants from that shares the 
allegation being that the defendants had taken possession of the 
whole of the holdipg. The plaintiffs also claimed mesne profits. 
The plaint contained a prayer to the effect that the plaintiffs 
might be granted any other relief which might, in the opinion 
of the Court, be deemed just and proper. The Court of first 
instance gave the plaintiffs a decree for joint possession of 15 
million odd sihams out of 76 million odd sihams. From thiss 
decree the plaintiffs appealed. The lower appellate Court 
decreed their claim for possession of a $ share out of the whole 
and also for mesne profits. The defendants have preferred this 
second appeal. One of the appellants, Musammat Said-un-nisa, 
died after the institution of the appeal, and although six months 
have expired from the date of her death, no legal representative 
has been brought on the record in her place. On this ground it 
was contended on behalf of the respondents that the appeal had 
abated. We are unable to accept this contention. Said-un-nisa 
was sued as a pro forma defendant and the lower appellate Court 
found that she had ceased to have any interest in the property. 
It is clear that the other defendants could have maintained the 
appeal even if she had not joined them. Under thes cirgum- 
stances we cannot hold that the appeal of th8 other defendants 
has abated. It of gourse abates so far as it is an appeal by’ 
Said-un*nisa. 

The first plea in the memorandum of appeal is based upon the 
provisions of section 32 of the Tenancy Act which says that no 
suit for the division of a holding shall be entertained in a Civil 
or Revenue Court. The decree of the lower appellate Dourt: 
awarding to the plaintiffs possession of a 4 shara and directing 
the dispossession of the defendants from the share is substan- 
tially gedecree for the division of the holding. This according to 
the’ language used in sub-section (2) of section 32 isa deéree 
evhich no Coutt, Civil or Revenue, can pass. It may be that the 


intention of the legislature was to forbid the institution of a suit 
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Le fhe division, of a holding as against the land-holder only, 
but thelanguage used in the said sub-section if general and 
does not give effect to any such intention. The plaintiffs, how- 
ever, in their plaint ask for such other relief as the Court might 
deem fif to grant; and therefore if they are entitled to any other 
rélief, it would be only just that such relief should be decreed 
to them. The Court below has found that the extent of the 
plaintiffs’ share in the holding in question is 4. That finding 
is based upon evidence, and is conclusive in this second appeal. 
Upott that finding the plaintiffs are entitled to a declaration that 
they have a right toa 4 share in the holding jointly with the 
defendants Nos. 1 to 4 and this declarationJwe think, is what 
ought to have been granted in the present suit. 

The second plea taken in the memorandum of appeal is based 
upon a misconception. 

The third and fourth pleas are concluded by the findings of 
the Court below. 

The fifth plea has in our opinion no force. Upon the finding 
of the Court below the plaintiffs are entitled to the mesne profits 
awarded to them. We therefore vary the decree of the Court 
below to this extent that in lieu of the decree for possession of a 
$ share in 17 bighas, 7 biswas and dispossession of the defend- 
ants from that share we make a decree declaring the plaintiffs 
entitled to a half share in the said land jointly with the first 
four defendants. In othex respects we affirm the decree of the 
Court below. We direct the parties to bear their own costs in 
this Court. 
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: MUHAMMAD USMAN 


s h ~ . versus 
: KING-“EMPEROR.* 


. Penal Code (Act XLV of 1860), sectiqns 163, 198—Statement made to 
police—admissibility in evidence—Sanction to prosesute for perjury— 
Crimina? Procedure Code (Act V. of 1898), section 476—Revision. 
Statements made to police offigers and recorded by them in the diaries 

cannot be used in evidence except for the sole purpose of contradicting 
the police officer. @.-H. v. Mannu I L. R, 19 All, 390, followek 
ere a person denied having made a particular statement to a police 
Officer in whosp diary it was to be found. 
Held that prosecution for perjury against that pomen could nobigegoas: 
fally, be maintained. èe , 
Held further that the High Court has power to interfere. i in revisién in, 
& case where: the Magistrate sanctions a prosecution, under the aboye 
® Cr. R. No. 439 of 1907. ẹ 
110 ; 
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circumstances, even if the order was passed under section 476, Crfpinal 
« Procedure Code. : F 


APPLICATION to tevise an order of T. A. H. Way, Esq., District 
Magistrate of Mainpuri, directing the prosecution of the peti- s 


tioner under section 193 of the Indian Penal Code. ee 
Gokul Prasad, for the petitioner. e’ 


The Officiating Assistant Government Advocate (Æ. A. 
Hoéward), for the Crown. 


The following judgment was delivered by e 


Kyox, J.—The District Magistrate of Mainpuri, on the 16th 
of July, 1907, phased an order to the effect that he sanctioned 
the prosecution of Kalyan Rai for having in his Court on the 
4th of June, 1907, made the following false statement “ Main ne 
yah nahin likhaya ki Rupaya Kifayat Ullah ko Sub Overseer ne 
diya tha.” This order was presumably given under section 476 
of the Code of Criminal Procedure. There is nothing to show 
that it was an order made under section 195 for no mention is 
made of any person to whom the sanction is given. Assuming 
that it was made under section 476—and this would appear to 
be the casé from the concluding words of the order—this 
Court has jurisdiction to interfere if necessary. I am asked to 
interfere on the ground that Kalyan Rai should never, under 
the circumstances, have been committed for trial of an offence 
under section 193 of the Indian Pena? Code. Ordinarily I am 
iost loath to interfere with orders passed under section 764. 
The District Magistrate or whoever the Magistrate may be, 
takes thé responsibility upon himself of entering upon such 
prosecution, and a fair presumption arises that such’ orders are 
passed after careful and considerate enquiry. In the present 
case, however, I,am compelled to interfere. Before an accused 
can bè convicted undér section 193 of the Indian *Penal Codé, 
it must be proved that he intentionally gave false evidence in 
some stage of a judicial proceeding, or that he fabricated false 
evidence for the purpose of being used in some stage of a 
judicial proceeding. The statement in question was a statement 
made to the investigating police officer, who was examining 
Kalyan Rai under the powers given him by section 161 8f the 
Cogig.ef Criminal Procedure. The police officer admits that he” 
réduced that statement to writing. Section 162 of the Code 
absolutely prohibits that writing being ued as evidence. The 
leained District Magistrate in his trial of Kifayat Ullgh made 
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Á ouf and in Q.-E. v. Mannu(') at page 442, and I „call 

fod Magistrate’s attention to the passage “itis the 
Be ka duty of Judges and Magistrates to entirely disregard 
all, apltdments and entries in special Diaries as being in any 
sense legal evidence for any purpose, except for the one solitary 
purpose of contradicting the police officer who made the 
special diary when they do afford such a contradiction, and even 
in that case they are not evidence of anything except that stch 
polide officer made the particular entry which is at variance with 
his subsequently given evidence ; they are not evidence that what 
is stated in the entry was true or correctly represents what was 
said or done.” 


Kalyan Rai had every right to rely, that whatever use 
might be made of his statement it would not be used as evidence 
„except under the limitations prescribed by section 162 of the 
Code; and it cannot, therefore, be said that he had any intention 
of its appearing in evidence before the learned District Magis- 
trate or of its being used as evidence in any stage of a judicial 
proceeding. This being the case, it is clear that no prosecution 
under section 193 of the Indian Penal Code can in the present 
case succeed and the proceedings under section 476 would result 
in a trial which must prove infructuous. The District Magis- 
trate appears to have'apologised for his action in these words, 
“ There seems to be an impression abroad that statement made 
to respectable police officers may be denied with impunity. It 
is necessary to remove this impression.” Statements made to 
police officers can be made the subject of prosecutions but not in 
the manner contemplated by the District Magistrate. I set aside 
the erdok æ o 


el y „Sanction revoked. 
. 5 . (1) [1897] LL.B, 19 AlL, 390. : 
o@ j 
e Pn e 


tement—and made use of it illegally. This Court, 
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RAM NARAIN 
versus ee 
GANGA RAM.® ° 

Pre-emption—Wajib-ul-arz—tnterpretation of—Intiqal— conditional sale. 

° <A wajib-ul-ara recording a custom of pre-emption gave a right of 
pre-emption in case of any Intigal of property in the village. Held that 
a suit for pre-emption in case of a conditional sale was maintainable. 

SECOND APPEAL ggainst the decree of Babu Khettar Mohan 
Ghose, Additional udge, Aligarh, confirming a decree of Munshi 
Banke Behari Lal, Munsif, Hawali, Aligarh. 

Suit was one one for pre-emption leased on a wajib-ul-are 
which recorded the following custom as to pre-emption :— 

“ A co-sharer can make an intiqal of his share to the co-sharers ° 
who are near relations and then to other co-sharers, and in case 
of their refusal to any one he likes, and in case of dispute between 
the vendor and the pre-emptor as to price the matter will be 
decided by arbitration.” The transfer which gave rise to the 
suit was a conditional sale and the question was whether the 
above terms of the wajib-ul-arz could support a.claim for pre- 
emption, the Courts below dismissed the suit, holding that the 
said terms applied only to a sale out-and-out. The plaintiff filed 
a second appeal. 

B. E. O'Conor (with him Gulzari Lal), for the appellant, 

Girdharz Lal Agarwala, for the respondent. 


The judgment of the Court was delivered by ` ° 

RıomarDs, J.—The point raised in this appeal arisesAndef the | 
the following circumstances. The suit was one for pre-emption. . 
The plaintiffs claimed by virtue of an alleged cu8tom of pre-° 
emption, and the evidence of the custom was the recqrd contained 
in the wajib-ul-arz. According to the wajib-ulyrez a co-sharer 
undoubtedly has a right of pre-emption in the case of a sale. 
The question is, did such a right arise on the occasion of the 
particular transaction proved to have taken place? The nature 
of this transaction is to be found in a documaht, dated 20th 
Octobex.1903. There is no doubt that the true meaning of this 
document was that the vendor named thérein entered into what 
is known as # contract of conditional sale? Under the terms 


e S, A. 1117 of 1906. 
° 


. 


A J: HIGH COURT. 
$ $ 


o ‘th document the person in whose favour it was made got 
. pgssession of tfe property, paid the purchase meney to the 
ndor, who was entitled to get back the property if the purchase 
\ money was repaid before the 5th of June 1905. 

According to the wajzb-ul-arz a right of pre-emption would 
arise whenever there was a transfer of the property. The word 
used is intiqal. Both the Courts below have held that such right 
of pre-emption arose because the sale was not a sale out-and-out. 
The word intiqal according to its natural meaning includes 
transfer as it was interpreted by a Full Bench of this: Court 
in Sheoratan Kuan v. Mahipal Kuar('). I think, however, that 
where a transfer is a simple mortgage or gven usufructuary 
mortgage, there are other words in the wajib-ul-arz which go to 
show that the right of pre-emption does not arise in the case of 
a mortgage. I can, on the other hand, see no reason that the 
meaning of the word intigal should be restricted in the case 
of a conditional sale, in which case the price can be ascertained, 
and all that the pre-emptor can claim is to be put into the 
position of the vendes. If the transaction does not ripen into 
an absolute sale, the vendor would be entitled to avail himself 
of the condition in the sale deed. If, on the other hand, time 
limited for the re-payment of the purchase money has elapsed, 
the pre-emptor’s right of pre-emption will become absolute. 

The Court below relied upon the case of Sheobadal Singh v. 
Aman Singh"). There the transaction was a usufructuary 
mortgage, and all the reasoning of the learned Judges applied 
to the case of a mortgage and not to conditional sale. If it were 
held that aright of pre-emption did not arise on the occasion of 
transaction like the present, I am afraid many sales would be 
carried oug under the guise of conditional sales, and fraud and 
litigation would thereby be encouraged. I hold that a conditional 
gale gave risg to a right of pre-emption and sêt aside the decrees 
of both the Courts, and as the suit has been decided upon a 
preliminary Point, I remand the case to the Court of first 
instance through the lower appellate Court with directions to 
dispose of the remaining issues according to law. Costs will 


_ abide she event. . 
; * Appeal decreed—Cause remanded. 
+e (1) [1885] L L. R., 7 AIL, 258 
(2) {1803} W. N., 16. “eee S 
s 7 . 
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NARAIN SINGH 
VETSUS os 
* KESHO DAS AND ormers.* S 


Patwari’s rates and cesses—Plaintiffs suing as assigness of Government 
revenue—whether they can recover. 


* In a suit to recover the patwaris’ rates and cesses paid by the plaintiffs 
on behalf of the defendant, a zemindar. Held, that they could recoter.the 
said rates and cesses in the same manner as in a suit for arrears of revenue, 
and a suit for their recovery lies as a suit to recover arrears of revenue. 
As for these ratœ the persons with whom the mabal was settled incurred 
a joint liability, and so, the phe must be deemed to have paid them 
as co-sharers. 

- Appeal from the decree of H. W. Lyle, Esq., District Judge of 
Agra, modifying the decree of Sayid Habib-ul-lah, Assistant 
Collector of Agra. 
The facts of the case are as follows :— 


The plaintiffs as assignees of Government revente sued the 
defendant who is a zemindar for the recovery of Government 
revenue and patwari rates and village cesses for the years 1305 


- and 1306 Fasli. The suit as to the recovery of patwari rates and 


village cesses was dismissed (vide I. L. R., 23 All:, 505.) There- 
upon the plaintiffs applied to the Government for the refund of 
the cesses and rates, and the Government refused the plaintiff’s 
application and advised them if they so chose to recover from 
the defendant. The plaintiffs brought the present quit for the 
recovery of Rs. 463-10-11 for the years Rabi 1305 to 1308. The 
Court of first instance held that in view of the abovefnentioned 
decision of the High Court, the question as to the lm ty of the 
defendant to the plaintiffs to pay the cesses and dues was barred: 
by res fudicata. On appeal, the District J udge héld that thé 
plaintiff's suit for the years 1305 and 1306 was Jarred by res 
judicata but the liability for 1307 and 1308 wasestill res integra 
and remanded the casd under section 562, Civil Procedure Code. 
On appeal to the High Court by the defendant the judgment of 
the District Judge was confirmed. 

On remand the Assistant Oollector taking into .considerStion 
the clayse of the wajzb-ul-arz which runs as follows :— 

Patti Hardeo Narain Singh zemindar tahgil taskhis karke Jama 
emalguzari mifafidaran ko dete hain, baqi kul gaon kt tahsil taskhis 

98, A. 740 of 1906. . 


wile HIGH COURT. 


nud muafidaran karte hain bad adai abwab faslwar farig 
issis andani wa munafa taksim karlete hain. e . 


dismissed the claim for recovery of rates and cesses. 

On appeal the District Judge reading the clause with section 
4, pra'l of Act III of 1878, and section 5 para, 2 of Act IX of 
1889, came to the conclusion that the plaintifi$ were entitled 
to recover the rates and cesses from the defendant and therefore 
decreed the claim. The defendant appealed to the High Court. 
. Baldev Ram Dave, for the appellant, contended that under the 
ruling 

Kesho Das v. Narain Singh, [1901] L L. R., 23 AN., 505, 

the defendant was not liable to the plaintiffs} and the liability 
of the defendant could not be determined in the Revenue Court. 
He further contended that the learned Judge overlooked the 
definition of ‘landlord’ im section 3 of Act III of 187%, and in 
section 4, clause 3 of Act IX of 1889, which includes muafidar. 

Mohan Lal Sandal, for respondent, submitted that the judg- 
ment of the High Oourt, dated 12th July, 1891, should be read 
along with judgment, dated 28th April, 1905, that under them, 
the defendant was liable to pay the rates and cesses. He further 
cited sections 4, 6 and 8, 16 and 19 of Act UI of 1878, and 
sections 5, 7 and 8 of Act IX of 1889. He further submitted 
that in view of the provisions of these Acts, the suit was brought 
under section 160 of the Tenancy Act. 

Baldev Ram Dave, in reply. 

The following judgment was delivered by 

GRIFFIN, J.—In a former suit between the same parties in 
respect ofthe patwart rates and local cesses for the years 1305 
and saa was’ decided by this Court that the plaintiffs as 
assignee the Government revenue assessed on patti Hardeo, 
which Fa settled with the defendant, were not entitled 


* to recover tho patwari rates and tocal cesses from the defendant, 


on the ground that they were not the assignees of the cesses 
and rates, ari that therefore they were not authorized to demand 
these cesses “ahd rates from the zemindars. This decision is 
reported in I. L. R., 23 AL, 505. 

The plaintiffs then fnstitated the present suit to recover the 
patwart rates and cesses in respect of the years 1307 and 1308 
Fasli. The ‘Court of first instance dismissed the suit „bolding 
that the suit was bared by the reason of the decision’ above 
referred to. On appeal the District Judge allowed the appeal 
and remanded the suit under section 562 of the. Code of Civil 
Procedure. The defendant came up in second appeal to this 
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Court and this Court in its order, dated the 28th of April, ł Of, 
held that the decision above referred to did *not operate 
res judicata and pointed out that the plaintiffs in this sul 
do not sue in their capacity as assignees of Government revenue 
but on the ground that they are the zemindars of othr paftis 
of the village and, as such, were liable to pay the cesses and, ratés 
in the event of the defendant not paying thera, and that they 
have paid the cesses, and patwari’s rate due by the defendant. 
Tht defendant's appeal was dismissed. The case went back 
to the Court of first instance which again dismissed the suft on 
the ground that under the provisions of the wajib-ul-are the 
plaintifs and notythe defendants were liable for the patwari’s 
rate and cesses. On appeal the learned District Judge bas held 
that upon the true interpretation of the wajib-ul-arz the plaintiffs 
were not burdened with the liability of paying the rates and 
cesses of the whole village and therefore decreed the suit., 
The defendant appeals. 

It is admitted that the plaintiffs have paid the patwari’s rates 
and cesses payable by the defendant in respect of Patti Hardeo. 

As to the first ground of appeal in this Court it is sufficient 
to say that the plaintiffs-respondents do not now sue in their 
capacity as assignees of the Government revenue. It is con- 
tended that the plaintiffs were not legally liable to pay the 
rates and cesses due from the defendant's patti. The patwari’s 
rates and cesses are recoverable in thasame manner as arrears 
of Government revenue, and a suit for their recovery lies in the 
same manner asa suit for Government revenue. The village 
described, is an imperfect pattidari village. As regards the 
rates and cesses the persons with whom the mahal has been 
settled by the Government must be consyleredigg héving 
incurred a joint liability. Therefote the plaintiffs, who have, 
paid the rates and‘cesses due th respect of the defendant’s fatti» 
occupy the same position as regards him as if they were co- 
shares, who had paid the quota of the revenug ’due from a 
defendant co-sharer. elt further appears to me tirat apart from 
any question of law the plaintiffs are entitled in equity to recover 


- thb amount from the defendant. I decline to interfere: I 


. dismiss the appeal with costs including in this Court-fees on 


the higher scale, l 
è e- Appeal dismissad, 
A e 
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Abatément—Suit for redemption—plaintifi suing as sole hetr—the 
other heir made defendant—right of the defendant to be substituted 
. for the plaintif. One Musammat Prabhawati, sister of the re- 








- 
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spondent Musammat Durga, sued the ap ppellant for redemption of 
a mortgage, executed by the Musammat’s father in favour of the 
. pellant on the ground that she, as an unmarried daughter, had 
* obtained the sole right to the property of her father to the exolu- 
sion of her married sister to whom along with herself, when a 
minor, the mortgaged property had, in a previous litigation be- 
tween the parties interested in the mortgage, bega surrendered 

. .by the order of the Court, which had held the mortgage debt to 
have been satisfied. In the present suit Mnsammat Durga was*-- ' 
made a proforma defendant. Musammat Prabhawati having died 
during. the pendency of the suit, Musammat Durga applied to have 
her name removed from the array of defendants and substitnted as 
plaintiff. 

s Held that the ri right claimed by Musámmat Prabhawati being a 
personal right and adverse to that of her sister Musammat Durga, 
the suit abated after Musammat Prabhawati’s death and Musammat 
Durga could not get her name substituted as plaintiffand continue 
the suit. 

BALAKPURI V. MUSAMMAT DURGA .. ai eae +P 
me Death of a pro forma defendut. 
` Death of a pro forma defendant who had appealed alon 
other defendants who could have maintained their appeal in Aube 
dently of the said pro forma defendant does not serve to abate the 
appeal of other defendants. i 
. . ASHIQ HUSAIN v. ASGHARI BEGUM on ee wea 
Agt No. XLV ofis6o0. ° 
Bee Penal Code, 1860. 

Act No. V of 1861. 

See Potice Act, 1861, NE: 

‘Act No. XX of 1883. ` 

. See Heligious Endowments Act, 1863. 
Act Mo. paige. ` 
+ See Ouch Estates Act, 1889." 
‘Ast No. VIlLof 1870. ~ a . 
_ See Court Fees Act, 1870. 
Act No. I of 4672, : . 
See Evidente Act, 1872, 
Act IX of 1873. . A 
See Contract Act, 1872. f . 
Act No. VIII of 1878. 
e See'Northeyn India Canal and Drainage Act, 1870. 
-Act No. XIX- of 1873. 4 
See Land Revenue Act, N-W. P., 1878. Mee 
ActaNo. IX of 1875. ^ >» o 
See Majority Act, $75» $ À 
Act No. I of 1877. : 


See Specific Relief Act, 1877. =e 
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Act No. III of 1877. e s 
* S80 Registration Act, 1877. Sige 
Act No. III of 1878. 
See Patwari's rates and cesses ... dee sit de 816 
. Act No. XVIII of 1879. ° 
See Legal, Practitioners’ Act, 1879. * ac 
Act No. ZXVI of 1881. . 
See Negotiable Instrument Act, 1881. 
Act IV of 1882. , 
“Bee Transfer of Property Act, 1882. 
Act No. V of 1882. « 
See Basements Act, 1882. 
Act No. XIV of 1882. 
See Code of Civil Procedure, 1882. 
Act No. XVI of 1882. i 
See Jhansi Encumbered Estates Act, 1882. 
Act No. IX of 1887. 
See Provincial Small Cause Court Act, 1887. 
Act No. XII of 1887. i ' 
See Bengal, Assam and N.-W. P. Civil Courts Act, 1887. 
Act No. V of 1888. 
See Inventions and Designs Act, 1888. 
. «Act No. IX of 1889. 
aa See Patwari’s rates and cesses ... Me ea = «818 
., Act No. VIII of 1890. 
See Guardian and Wards Act, 1890. 
Act No. IV of 1893. 
See Partition Act, 1898. 
Act No. V of 1898. 3 
See Code of Criminal Procedure, 1898. z 7 
Act No. II of 1899. ` 
See Stamp Act, 1899. 
Act No» I of 1891.—(U. P.) 


See Water Works Act, (U. P.) 1891. F 
Act No. III of 1899.—(U. P.) ” 
Sec Court of Wards Act, (U. P.) 189% S5 (TS 
Act No. I of 190Q.—(U. P.) , gnu 
See Agra and Oudh Municipalities.Act, 1900.—(U. P) ° : 
Act No. II of 1901.—(U. P.) ; P 
Seo Agra Tenanoy Act, 1901. . 
Act No. III of 1901.2-(U. P.) ° : 


, See Land Revenue Act, (U. P.) 1901. 


‘A djudication—Mortgage—Redemption—second suit—illegal ordgr, 
for foreclosure in the former suit—aecond suil not maintainable. 


The proper order for a mortgages, in a suit for sedemption, if 
the right of redemption is to be extinguished, is an order for sale. bg 
e Wien this isnot done but an order is passed that if the property 
e is not redeemed, the right to redeem will be foreclosed, and noe 
exception is taken to it and itis allowed to hpeome final, a second 
. suit for r8demption is not maintainable although the order in the 
former suit be an order not in accordance with law. 


LACHMAN SINGH ». MADSUDAN 


\. \- . INDEX. 821 


° Paar. 
A pludication—# ortyage decree obtained against father—subgequent 
sui? against sons—right to sue. 


y f, See Hindu Law oes rr ofa ee oF 494 
Adoption. 
e See hindu Law she 160 


Adverse possession—Mahomedan co-owners sof a louse one of 
then out of possession for 12 years—co-owner in possession not 
recognising his title, effect of—distinction from Hindu co-ownership. 

A clear distinction must be made between the case of non- 
possession, or non-receipt of rents and profits, by members of an 
undivided Hindu family, who are co-owners, and the non-possession 

,orenon-receipt of rents and profits by a person who was a co-sharer 
but entitled to a specific share or interest in the property prior to 
dispossession or ouster from receipt of rents and profits. Where, 

‘ therefore, one of the two co-owners of a house, who were Maho- 
medans, left the house and the other co-owner remajned in posses- 
sion and did not recognise his title for over 12 years, held that the 
other co-owner or his representative could not recover possession 

of his share in tho house. Ujalbi Bibi v. Umakanta Karmokar, 
LL. R., 81 Cal, 070, Baroda Sundari Deby v. Annoda Sundari Deby, 
8.0. W. N., 774, and Mehin Lal v. Badri Prasud,2 à. L. J. R., 107, 
distinguished. Deba v. Rohtagi Mal, I L. R, 28 All, 479, 

e referred to. 


CHIRANJI Mat v, NATHU . is ai m 478 
~m matalia M Or tga gor ii mortgagee. 


A mortgagee cannot, by any act of his, render his possession 
adverse to the "308 folion during the continuance of the mortgage. 
fo 


I. L. R., 32 Cal., 296. owed. 
MUZAFFAR ALI KHAN v. PARBATI oie Paes oP 521 
See Mortgage—Redemption ... 787 


—_———— —— Possession of petnaeome P pa of the 
lease—not adverse against the lessor—payment of rent. 
Possession during the term of the lease—cannot be adverse to 
the zemindar, at least so long as he does not become entitled to 
immediate possession. WRere the defendant purchased certain 
plots of land from the lessee but continued to pay the rent to the 
zemindar, held that his possession could not become adverse as 
there was nothing to put the zemindar on enquiry. Muhammad 
Husain veMul Ohand, I. L. R.,27 All, 395, applied. 


JHAMMAN PANDA v. THE MAHARAJA. OF VIZIANAGRAM.., ate 726 
Advocate? 

See Lytiers Patent, N.-W. P. nae sig 

« See Rules of the Court, dated 18th January, 7, 1807 oes ss 


Agrs Tenayey Act (No. II of 190i, U. #.),—sections 
20, 21, 31—Occupancy holding, Oe es ortgage of—void, not 
voidable—Indian Contract Act (No. XI of 1872), sectton 23. 


A transfer“by an occupancy tenant of his interests in his holding 
is absolutely Tofbidden. A usufructuary mortgage of an occupancy 
holding, therefore, if permitted, would defeat tie provisions of the ~ 
Agra Tenancy Act, itis unlawful within the meaning of section 28 
of the Contract Act, and is void, 7 


The word “ voidable” in section 81, Agra Tenancy Act, is not 
used in contratdistinction to “ void," but means that the transfer 
made in comwtrevention of the provisions of section 21 may be 
avoided by the landholder in the manner provided in the section, 

tions 20 and 21 were gnacted in the interest as much of the 
nant as of the landholder. 


An ‘occupancy tenant mé&rtgaged his holding with possession toa 
person, who subsequently relet the land to the mortgagor and 
sued him for arrears of rent. Held that the plajntiff was really 
asking the assistance of the Court to enforce an agreement, the 


ze 
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Agra Tenancy Act (No. Ilof 1901, U. B.),— 


wamne memea 


INDEX. . l 


consideration of which was unlawful and which was thére- 
fore void. .e 


Harnandan Rai v. Nakchedi Rai, 8 A. L. J. R, 601; Banmali Pande 
v. Bisheshar Singh, idem, 781; Madan Lal, v. Saiyed Muhammad, 
idem, 476, followed. Lalu Ram v. Thakur Das, 2 A. L. J. R., 456, 
referred to by AIKMAN, J. . 


RAM SARUÈ v. KISEEN LAL 7 as oe ie 


$<. — — —--—- —_—_—-section 
22—Widow acquiring right in occupaucy holding before the Act— 
Effect of remarriage—Contract Act (No. IX of 1872), section 21— 
mistake of law. 


$06 


A widow who succeeded to the rights of her husband in an ocou-® , 


pancy holding before the new Tenancy Act came into force could 
not lose it after the passing of the new Act on account of her 
marriage. 

Where the parties honestly believed that the plaintiff had lost 
her right to the occupancy rights of her husband by reason of her 
second marriage and there was no fraud or misrepresentation by 
the defendant zemindar, and the plaintiff agreed to take the land 
onan increased rate of rent under a lease, held that the lease 
could not be set aside as it wasa contract entered into between 
the parties by reason of an innocent mistake ona point of law 
shared by all the parties, Pertap Olunder v. Mohendranath, 
I. L. R., 17 Cal, 291, distinguished. 


SAHIBAN BIBI v. MaDHO LAL zis aes ove wes 
a eCtION 31, 


See Section 20 ste iss 3 


m_m aaas as —- section 82—Division of 
tenancy. 

Plaintiffs claimed a half share in an occupancy holding and prayed 
for possession of that share or such other relief as the Court might 
think fit to grant. The Court below passed a deoree for possession 
of the share claimed. 


Held that this was substantially a dapree for division of the 
holding and was opposed to section 82 of the Tenancy Act. The 
plaintiffs were, however, entitled to a declaration of right to 
one-half of the holding. 


ASHIQ HUSAIN v. ASGHARI BEGUM... ; n. 0 


ee Ėmimas section 88—suit for ex- 
clusive possession of an occupancy holding. ° 


Where a suit is brought by the plaintiff for exclysive po sion 
of an occupancy holding on the groynd that the” defendan®is a 
trespasser, it cannot be regarded as a suit for division of an agri- 
cultural holding, and section 82ef the Agra Tenancy Act goes not e 
bar it. Achhey Lal v. Janki Prasad, [1806] 26 A. W. N., 274, dis- 
tinguished. 

AJODHYA SINGH V. RAMDYAL UPADHYA ` ae ae 


; : 

A —_——, — sections 1059 1080—Juris- 
diction to appoint an Amin—powers of Amin—not entitled to 
getermine rent, 


When there is no dispute about the division of the crop of it? ° 
quantity or value, a Court has no jurisdiction to appoist the Amin 
to make an award. Where an Amin has been appointed ynder section ° 
105, his duty is only to estimate or appraise and not to decide the 

proportion the lambardar was to receive from the tenant. Sub- 











e section 6 of section 106 only entitles the Amin to determine the e 


rent as the result of what he finds to be the guantity and value 
of the crob, and his award is not final Within the meaning of 
sub-section 7. 


RAHIM BAKSH V. AHMAD ALI KHAN ia 


475 


808 


769 
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Agra Tenaney Act (No. II of 1901, U. P.),-—section 
ae of predecessor—decree against defendant, not 
satisjled, 


Section 164(2) of the Tenancy Act does not Justify a decree 

agaigst a defendant lambardar for a share in sume which remained 

* pncollected on account of negligence or misconduct of the pre- 

e decessor of the defendant. Dip Singh v. Ram Oharan, & A. L. J. R. 
805, followed. 


GULZARI LAL V. DIN DYAL T i ote 


—— sections 177, 199—question 
of proprietary title~deciston by Assistant Collector—appeal—Res 
gudicata. 


Itis the intention of the Legislature that all guits in which 
questions of proprietary title are raised should be decided by 
Civil Courts. 

Whare a suit for ejectment was brought in fhe Court of an 
Assistant Collector and the defendant denied that he was a tenant 
and the Court decided to determine the question of title, it ceased 
to be a revenue Court and became for the moment a ‘Civil Court. 
Ap appeal against the decision in such cases should be preferred 
to District Judge. If an appeal was preferred to the Commis- 
sioner, the Commissioner's decision was without jurisdiction and 
did not operate as a bar to any subsequent proceeding. 


GENDA V. BUKH NATH Rat nae ase 


— echon 177 (e).—Defence 
that defendant is a proprietor—question of proprietary title. 


In a suit for ejectment the defendant pleaded that he cultivated 
the land as aco-sharer. Held that this defence raised a question 
of proprietary title and an appeal lay to the District Judge. 


INDAR LAL V. DEOJIT ... ay ies sks te 
—section 198 (g)—set-of— 





suit against tenant who happens to be a lambardar. 


No set off can be allowed ina suit for recovery of rent under 
the Agra Tenancy Act except for a sum dueto the defendant 
on an ansatisfied decree under that Act or any enactment. Where 
the plaintiff, a co-sharer, sued the defendant, who happened to be 
also the lambardar, for recovery of rent in respect of certain 
plots of land which he was cultivating, the lambardar was not 
allowed to claim a set off of a sum which he had paid as a lambar- 
Gar for the Government revenue due on plaintifi’s share, inasmuch 
as it was a set off of an amount the right to which arose in res- 
pect of a matter wholly different from the subject-matter of 

*the suit.e ° . ° 


RAM HANDAR YV. MONA dee one 





section 199—question of 


title not rated before the Revenue Court—Res judicata— Code of 


Oivil Procedfire (Act No. XIV of*1882), section 23, Explanation II. 


The defendant brought a suit for ejectment in a Revenue Courte 
against the plaintiffs as tenants, who allowed a decree to be passed 
ex parte against them. Subsequently the plaintiffs brought a suit 


ein a Civil C8urt for possession of the land alleging they were 
proprietora ° 


Held that the plaintiffs might and ought to have set up thelf * 
© proprietary title as a defente to the ejectment suit. If they had 
done so, the Revenwe Court might have decided the question of 
title or referred the parties to a civil suit. The present suit was 
barred by the principle of res judicata. 


BERARI v, SHEOBALAK.., wes bd 


244 


686 


681 
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Agra Tenancy Act (No. II of 1901, U. P.),—stction 199 
a —stfit filed beyond the period prescribed by—within time under 
Limitation Act--whether time barred. 


When an order under section 100 of the Agra Tenancy Act is 
passed by 2 Revenue Court directing the defendant to fle a suit én 
Civil Court within the time limited by that section, the ordinary 
period of limitation is thoreupon suspended and tho special period 
provided by the Tenancy Act is substituted. Such suit instituted 
beyond the period prescribed by the Tenancy Act is barred by 
limitation irrespective of the period prescribed by Schedule II of 
the Indian Limitatiow Act. 


BANWARILAL v. GOPI .., sen ai : 
mm 8 ection 199, 


oe 


See section 177. es sea FA TA 
Bee Res judicata aoe ` i 
ta - sections 199-200—action 


in-eJectment—defence that defendant a sub-proprietor—question of 
title—Decision of a Revenue Court same as decision of Civil Court 
—appeal to Otvil Court—Suit for declaration does not lie. 


When the defendant to an action for ejectment defends the suit 
on the ground that he is nota tenant bat a subordinate proprietor, 
he raises a question of proprietary title, The Revenue Court can 
either try the question itself or refer the parties to the Civil 
Court under the provisions of section 199 of the Tenancy Act. 
When it follows the former course and decides against him and 
orders his ejectment, an appeal lies to the Civil Court, and itis 
not open to him to bring a suit in a Civil Court for declaration of 
his subordinate proprietary right. Salig Dube v. Deoki Dube, 2 A. 
L. J. R., 834 followed. The legislature intended that the decision 
of a Revenue Court upon a question of title should have the same 
effect as the decision of a Civil Court. 


BENI PANDRE v. RATA KACSAL KESHORE PRASAD MAL BAHADUR 


———_———~-———— section 201—Shall pre- 
sume—meaning of—whether presumption rebuttable, 





The words ‘shall presume’ in section 201 of Agra Tenancy Act 
have no higher force than similar words contained in the Hvidence 
Act, ' 


Where therefore a plaintiff is a recorded co-sharer but %t is 
proved that he has no proprietary right, the presumption falls to 
the ground. The. plaintifl as a recorded co-sharer brought #his 
suit for profits. The defendants pleaded that they were in 
adverse possession dnd proved it. Held that the suis was rightly 
dismissed. d 


Dim. KUAR v. UDARAM a. . š 


$8 ection 201—preestimption 
—recordéd co-sharer—defendants to rebut. 


Where the plaintiff in a suit for profits is a recorded ¢o-sharer 
the presumption referged to in sectjon 201 of the Temancy Act 
arises in his favour, and it is for the defendants to rebut that 
presumption. In sach a case it is not for the plaintiff to prove by 

e evidence of receipt of profits within twelve years that the right 
subsisted, Mehin Lal v. Badrt Prasad, I. L. R., 27 All, 486 referred 
to. ° 

BANWARILAL v, NIADAR se e 


tat. section 201 —entry in Khowat—ques- 


bs tion of proprietary title—presumptton, whether rebuttable. 

° Per Knox, J—That ‘shall presume’ in secti®n 201, clause 8, 
Tenancy Act, does not mean ‘shall be conclusive proof of a fact. 
Where there wag other evidence, besides the entry of the plain- 
tifl's name in the Khetvat, upon which lower appellate Court came 

e 


58 


27 


\ 


f : INDEX. 


in NV 


*to the conclusion that the plaintiff in a profits suit was only . 


recorded soldtii causa, held that it was justified In doing so. Ril 
Kurfér v. Udat Ram, 4. A. L. J. R., 8 followed. 


Per RIOHARDS, J.—The policy of the Tenancy Act is that a 
Revenue Court, which is not a Court particularly suited to try 
complicated questions of title, should, as far as possible, accept 
end act on the records of the mahal leaving, dificult questions 
of law and title to a Civil Court. The Revente Court should 
accept the record in the Khewat as correct and is not competent 
to decide whether a recorded co-sharer has or has no right to 


. share in the profits. 


DHANKA v. UMRAO SINGH y 


e On appeal under the Letters Patent. 


Held (affirming the judgment of Knox, J.) The presumption 
contemplated by section 201 of the Tenancy Act is not a conclusive 
presumption but a presumption, as contemplated by the Evidence 
Act and could be rebutted. Banwari Lal v. Niaday, I. L. R., 22 ALL, 
158 followed. 


DHANKA v. UMRAO SINGH 


Agra and Oudh Municipalities Act (No. I of 1800).— 


sections 88, 148—Notice issued by Municipal Board—Oivil Court, 
jurisdiction of. ` 

‘When the constructions which a Municipal Board seeks to have 
demolished do not overhang, project into or encroach on any 
street, a notice for their demolition issued by the Board is not 
justified by the provisions of section 88, Municipalities Act. A 
suit will consequently lie in the Civil Court, at the instance of the 
person served with the notice, for a declaration that the: Munici- 
pality has no right to have the constructions in question removed.’ 


ALOPIDERN v, THB MUNICIPAL BOARD OF ALLAHABAD 


° 166 


Agreement.— Enforcement of—Agreemeut by a father-in-law to pay l 


Appeal—Code of Civil Procedure (Act No. XIV of 1882), sec 


in-money to daughtcr-in-law— Daughter-in-law entitled to enforce 
at—Unchastity or residence with husband— 


Appellant was during her minority married to respondent No. 1’s 
son. Respondent No. Í executed before the marriage a document 
whereby he undertook topay to the appellant Rs. 500 a month as 
sarf-pandan (expenses for betel leaves, i.e, pin-money) from the 
date on which her dola was received in the husband's house, 
which expression was in the deed itself explained to mean the 
date of her marriage. The appellant left after some time her 
husband’s house. She brought this suit to recover arrears of her 
pin-mpney by sale of some property which was charged with it. 
The defence raised by the father-in-law was that she had become 
anchaste and digi not reside at her husband’s house, 


« Held (Sraniry, ©. J. and B@REITT, J.) that the document in ques- 


¿tion having been executed for her,benefit, she cpuld sue upon it 
and was®*entitled to recover the arrears, and that the quesfion 
of unchastity or her refusal to live with the husband was entirely 
immaterial as the document did not lay down that she would be 
entitled to get the pin-money only during her chastity or if she 
lived with }@r husband. 


Hosamt BEGUM, v. KHWAJA MOHAMMAD KHAN ia 
. time for setting aside an award not expired—decree passed—whe- 
ther final, | 


When a degree was passed in accordance with an award before 
time for taking objections to the validity of the award had er- 


pired, held that an appeal lay against the decree. Before passYhs * 


tion 522 


cr 


e such a decree it is nefessary for a Court to stay its hands until * 


the time for makingan application to set aside the awayd had ex- 


pired. Ibrahim Ali v. Mohsin Ali, I. L., R, 19 AIL, 482; Maharaja 
Joy Mungal Singh v. Mohan Ram, 28 W. R., 429, referred to. 


* NAJUM-UD-DIN AHMAD v. ALBERT PUBOH ... © ae 


802 


18 
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Appeal—Award—Misconduct of arbitrator—Decree in gaccordayee . 
‘with award—Code of Civil Procedure (Act No. XIV of 1882), sections 
~ 521,522, 
Where an award is actually prepared and filed in Court by the ° 
arbitrator—an award which he intended should be acted upon 
and should form the basis of a decree—and the Court, finding “no P 
misconduct proved, passes a decree in accordance with and not ° 
in excess of*the terms of the award, no appeal lies against the, 
decree. . 


Per RIOSARDS, J.—The Legislature intended that where parties 
of their own free wil] submit their differences to arbitration, they 
"should have the opportunity of attacking the award provided by 
section 521 and no other opportunity. They must be taken to , 
have notice of the provisions of the Code and cannot complain if s 
in occasional cases a decree follows a doubtful or even a bad 
award. 


Ghulam Khan v. Muhammad Hassan, I. L. R20 Cal., 167, P. O. 
followed, Sham Lal vy. Misri Kunwar, (infra p. 458) explained. 


BEHARI LAL v. CHUNNI LAL ai zii a5 we 455 


See Agra Tenancy Act. 
Arbitration. 
Bengal, Assam and N.-W. P. Civil Courts Act, 1887. 
Code of Civil Procedure, 1882. 
Limitation Act, 1877. 
Res judicata. 
———-———-two appeals in the Court below—one appeal to the High 
: Court—Res judicata. 


See Resjudicata ate ox See . 587 


Appellate Court, powers of—Evidence tendered on review but 
rejected —Power of the appellate Oourt to receive the same—Inspec- 
tion of locality—impression of such inspection. 


In a suit for damages for personal ‘njuries sustained by a 
passenger through the negligence of a Railway Company by 
reason of the train overshooting the platform, a question was 
raised as to the sufficiency of light for passengers to alight safely 
where the train stopped. The Court of first instance held that the 
light was not sufficient, and the plaintiff was injured not by his 
own negligence. An application was made for review om the 
ground of discovery of new and important evidence, and it was 
rejected. The Judges of the appellate Court admitted the evidence, * 
made an inspection of the locality “under conditions approximat- 
ing as closely as possible to those which prevailed when the plain- 
tif met with his*injuries,” anā allowed the appeal upon the ° x 
impressions left on their minds by such inspection, and also on the 
additional evidence. 


Held, that the procedure was not legitimate nor the cdnclusions 
sound. The procedure adopted by the lower appellate Court was 
unprecedented. h ° 


e KESSOWJI ISSUR v. THE GREAT INDIAN PFNINBULA Ry. P. C. ive 481. 

—_— Aware set aside by the Court ® » 

of first instance, . 
See Code of Civil Procedure, section 522. / 60 


+» -L m — —~Evidence tendered on review 
© but rejected—Power of the appellate Court t receive the same. ° 


m *Bee Codeof Civil Procedure, 1882, section 5686 we .. 461 
Apostacy— À 
See Hindu law è ... oe re we .. 385 











|’ 
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Aprbitration—peference pending suit—judicial officer deciding a cage . 
as awarbitrator—Government Order, No. 2224 of 1862, prohibiting 
such an officer from accepting the office of an arbitrator—proceed- 
t. ing not rendered abortive—decree in terms of award--appeal, 
If » presiding Judge is appointed an arbitrator in his personal 
* oapacity, the parties cannot impeach whatever award may be 
+ made by himon the ground that he was the presiding’Judge. In 
rå Durham &c. Wilson, L. R. 7 Ch. 45, referred to and followed. 


Ina suit brought in the Court of the Subordinate Judge of 
Bensres, before any of the matters in issue yere decided, the 
parties appointed the Subordinate Judge as the sole arbitrator and 
the office were accepted in ignorance of the. G. O. No, 222A, dated 

` e September 1862, prohibiting all Government servants from accept- 
ing the office of arbitrators. The Subordinate Judge decided the 
case as arbitrator and passed a decree in terms of the award. 
Held, in view of the Government Order he ought not to have 
entertained the arbitration. Held also that the erbitration pro- 
ceedings were not rendered abortive by reason of the Government 
Order, and no appeal lay from the decree passed in terms of the 
award. 


PARBATI KUAR v. BAIKUNTH NATH 


———--—— --— —Årbitrator, holding private and secret enquiries —mis- 
s conduct. t P 


An arbitrator making private enquiries is guilty of legal miscon- 
duct for which an award is liable to be set aa a 


DAYA KISHEN v. DHARAM Das 





A anae sea a meea e nN a e aeaee 
menan 


See Appeal—Code of Civil Procedure 1882. 


Barrister— 
See Letters Patent, N. W. P. 


Bazaar—Choudheris— declaratory suit, 
See Right to sue we 


Benamidar. 
See Res judicata. 


Beluchi Mahomedans—Successor. 
`- See Yahomedin Law—Cnstom .., a 


Bengal, Assam and N.-W.P. Civil Courts Act (No. 
Ilof 1887)£ section 17—; Government Notification ahe 
e certain area—record, transfer of—no order of High Court. 


Ps * By notifecation of the 24th: of February, 1905, the local Govern- 
ment transferred the Muzaffarnagar district from the Sharanpur 
tothe Meerut Judgeship. Before the Notification came into force 
the appeal“in this case from Muzaffarnagar had been filed at 
Saharanpur. * The Judge decided the appeal after the Notification 
came into force. Held that By virtue of the Notification the 

. District Judge of Saharanpur ceased to have jurisdiction in the 
District of Muzaffarnagar and could not proceed with the appeal. 
The Notification coupled with section 17 of the Civil Courts Act 
was cpus & authority for the transfer of the record of the 
appeal from Saharanpur to Meerut, and no order of the High Court 
was necessfr§, Allah Dei Begam v. Kishori Mal, I. L. R., 28 All. 28. 
referred to. ees 


_@ JHANDO MAL v. PIRTHLS * u 


section 87° . . 
360 Mahomedan Law—Custom. 


= a: 5 





89 


792 


Ld 
218 
e 
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Bengal Regulation No. V of 1799—section 7—Buit agaiust 

N ecretary of State before the property of a deceased vested in him— 
permature. ry 

A District Judge, purporting to act under section 7 of Regula- 

tion No 6 of 1799, took possession of the property of a dece 
person whose property was not claimed by any person. A creditor , e 
of the deceaged brought a suit for recovery of his dues against n 
the Secretary of State. Held that the liability of the Secretary e 
of State does not arise, unless property vests in him under the 


Regulation. 


« Ram NABAIN Dose v. THR SEORETARY OF STATE FOR INDIA aT 144. 
Bengal Regulation No. XVII of 1806—sectton 8—redemp- 
tion proceeding—right when lost. 7 


Before a mortgagor in a case of mortgage by conditional sale, 
executed before the Act of 1882, could be held to have entirely 
lost his right to eem under the Regulation No. XVII of 1806. 
it must be provéd that the procedure prescribed therein had 
been strictly followed, e.g, it must be proved that there was a 
previous demand by the mortgagee from the mortgagor of pay- 
ment of the mortgage-debt. Where, therefore, the mortgagee 
produced a copy of the proceedings which directed him to bring 
a suit, held that there was not sufficient compliance with the 


tion No. XVII of 1806, and the mortgagor did not lose his x 
right to redeen. Jeorakham v. Hookum Singh, [1868] N.-W. P., 358, 
referred to. 
BADALBAM v. TAJ ALI S sss if as 717 
Bengal Regulation No. VII of 1832—section 9, ‘ 
Sea Hindn law—apostacy ae ee ay di 865 
Bond—construction of. 
Ina bond, the executant, who had executed other bonds in 
favour of the lender, after reciting the mortgage bonds covenant- 
ed that he would pay the money due under that bond along with 
that due under the mortgage bond. Held that such covenant did 
not constitute the bond a mortgage bond. $ 
QODH SHUKUL v. BAKLA KUNWAR e. ‘i, 258 
Brit rights in Oudh. 
——_--—See Record of rights se es 787 


Burdens of Proof- determination of a patent under Act No. Y. 
o 


When itis shown that a patent was granted the burden of prov- 
ing that ithad determined lies on the defendant. A 
BARNATH SANYAL v. W. BUTLER ... | wee e C 11 
Buit by plaintif for possession as heir of his `° 
father—Dejendan®t alleged the Plaintif to have been adopted by 5 ° 
another—admission by plaintiff of his having been so adopted— 
nature of such admissions, 


Makund Singh and his transferees brought two suits for posses- 
sion of property left by one Partab Singh, the natfigal father of 
Makund Singh. The*defence was that the plaintiff could not in- 
herit inasmuch as he was adopted by Kishun Singh. The defendant 

+ “filed several documents in which the adoption was admitted by 
Malkund Singh himself. Held that the burden of proving that the ° 
adoption relied upon took place, rested on the defeydant. But 
that burden was, prima facie, shifted by her proving solemn * 
statements under hand and seal that it did take place. The defen- 

*dafft not being a party to those documents, the said statements 

* did not amount to estoppel, but the pa»ty making them could re- è 
é butt the presumption that the statements werętrue. The express 
admissions of a party to a sult, or admis#ions implied from his 
conduct are evidence, and strong evidénce against him ; but he 
could show that those admissions were mistaken or not true,” 
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sturdgn of Pgoof— 


e 
e 


Slotéervie v. Pooley, 6 M. and W., 664. Heane v. Rogers, 9 B. dnd“ f 
O., 577. Newton v. Liddiard, 12 Q. B, 926. Ex parte Morgan, In re 
Simpson, 2 Ch. D., 72, and Trinidad Asphalte Oo. v. Corgat, [1896] 

A, O., 587 referred to. 


Rant OBANDRA KUAR v. NARPAT SINGH. RANI CHANDRA KUAR v. 
* RaJa. MAKUND SINGA, P.O. ce ane ew .. 102 





L Hindu Law—joint family—separate property — 
ancestral property—nucleus. 

In the case of a joint Hindu family where the existence of & 
nucleus of ancestral property is admitted, the bnus of proving that e 
any property subsequently acquired was the separate property of 
the acquirer is on the person who alleges this, 


LAL Bawapur v. KANHAIA LAL, P. O. sie we we 237 


See Hindu Law—Joint property. ° 
See Pre-emption. 


Cantonment Code of 1899,—sections-79 and 96—notice—power 


delegated to two members—notice by one. 


Where the Cantonment Committee delegated the power to issue 
notices on a sub-committee of two members, any single member had 
no, power to issue a notice to a house owner to repair his house. 
P. R. No. 8 followed. 


Ram BARAN DAS v. KING-HMPEROR aa ae 694 


Cause of action—Alienation by a Hindu widow in favor of daughter 


—sale by one daughter in favor of another—surr ender of estate— 
suit by Reverstoner. 


See Hindu Law—Alienation a sii i 677 


e Mortgage by a father—suit decreed PTE him 
—subsequent suit against son—right to sue. 





, See Hindu Law PE ive see oe 424 


am Pre-emption—death of the vendor prior to suit 


and re-transfer to his wilow. 


See Pre-emption aa ots es as ae 758 


Suit under section 283 of the Code of Oivil Pro- 
cedure without raising objections under section 278 of the Oode. 


See Code of-Civil Procedure, 1882, section 288 we Sri CBTA 
Cess. ‘ 
See Patwari’s rate and cesses... ae uae ie 816 
. _ Charge.. i 
See m&rtgage 3 ost eu. 57 
See Transfer of Property Act, 1882-—section 72 oe re 176 


Circular Nw. 2 of 1861 (Oudh). 


See Recdytl of Rights ts . ve Ys alt 787 


e 


Circular Orders of the Board of Revenue, U. P.—No. 


of Rule 4. x 


. o See Land Revenue Act II of 1901—section 147. 
Ciyil and Revenue Courts- Jurisdiction. 





See Agré Tenancy Act, 1901—sectian 177 X a. 088 
semana ttt‘ mee LN g a e: 
Seo Land prevents Aot 1901 (U P.),—section 283 (K) .. .. ° 688 
: z e 
See Land Revenue Act, 1901 (U. Ey aceon 44 we oe 7698 


See Patwari’s rates and cesses ... RA eee ave 816 
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l | 
ivil and Revenue Courts—Jurisdiction, Objætion net 


raised in partition proceedings pending before Revenue Oourt—snat 
in Oivil Court during pendency of such preceeding—Jurisdiction, 


See Land Revenue Act No. III of 1901, U. P.—section 111 
. Civil Court, Jurisdiction of. e 
See Land Reyenue Act, N.-W. P., 1878 Sti i 


Code of Civil Procedure (Act XIV of 1882)- section 2. 
See section 540 we ude 
nn ng sections 13 and 331. 


A decree was obtained against the widows of one B. The widows 
having died, the reversioner L, objected to the execution although 
he was no party to the decree and was not brought upon the record 
as a representative. The Court refused execution and ordered the 
decree-holder to get his title declared against L. The decree- 
holder did not bring any suit for declaration but brought L upon 
the record as a representative of the widows. Held that the 
decree could be executed against L, and the order directing the 
decree-holder to get his title declared against L, was passed with- 
out jurisdiction and did not operate as res-judicata. The Court 
caght to have registered L's objection as a suit under section 
381, Civil Procedure Code, and not having done so, it acted without 


jurisdiction. 
LACHEMI NARAIN v. RAM CHANDRA a 
—_ ~~ ection 18. 
See Resjudicata i 





—————section 30—unregistiered religious 
soctety—suit in the name of one member described as manager main- 
tainable—other members, whether necessary parties, 


The Mahant of an akhara brought a suit for pre-emption on 

behalf of the ahhara after apenas permission under section 80 of 

- the Code of Civil Procedure. Held that the suit could be main- 

tained in the name of the Mahant, and it was not necessary to join 
all the members of the akhara as parties. 


ATMANAND v., BRAHM NARAIN Bii 
—— 8 O £2, 
See Mis-joinder 


——-—_——— section 43— fee for medical attengance 
—part paid by writing a promissory note—Suit on promissory note— 
Second suit for balance, barred. ° 


P, a medical man, was engaged by R, defendant's father, on 
Rs. 100 per day. Fora portion of the foe R execute@ a promissary 
note and the balance was agreed to be Set off against R’s, fee for 
conducting a case of P, ina civileourt. After R's death, P sued 
the dêfondant on thd promissory note and got a decree. Me then 
brought this suit for recovery of the balance which was to be set 
off and also a further sum for subsequent attendance on tye ground 
that R having died, he could not perform his part of the, contract. 
Held that the suit was barred by the provisions of sectiqn 48, Code 
of Civil Procedure. The causes of action of the two suits were, in 
reality, the samo, that is, the breach of agreement to pay Rs. 100 

e pêr diem, and the fact that a promissory note was given in satis- 
faction of part of the debt did not take tho case out of section 48, 
Code of Civil Procedure. Whon the plaintiff brought hie first sult, 
R was dead and he could fall back upon the original agreement. 
But the suit for fees for subsequent attendance was not barred. 


@ 
o PREONATH MUKERJI v. BISHWANATH PRASAD , 








a ss 








; ————— section 108, Ex paşte decree—sctting 
© aside of—Fraud—suit maintainable—place rftre suit can be brought. 
‘Save under special circular circumstances a suit, to set aside a 
decree obtained by aud in which no other relief whatever is 


117 


675 


U 
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"te \ Pach 
Code of Civil Procedure. 
E claimgg, cannot be maintained in any district outside the district it * £ 
which the fraud is said to have been committed. Where, therefore, 


¢ the plaintifs brought a suit at Agra to set aside a decree passed 
against them by the Small Cause Court at Calcutta on the ground 
° that the decree had been obtained by fraud, and did not ask for 
e any other relief, held that the suit could not be maintained: Mewa 
° Ly. Bhujun Jha, 18 B. L. Re, App., 11; Abdul Mazumdar v. Maho- 
Gazi, I. L. R., 21 Cal, 605; Pran Nath v. Mohesh Chandra, 
I. L. R., 24 Cal., 548; Kedar Nath v. Prosonna Kumar, 5 0. W. N. 
550; Banke Behari v. Pokhe Ram, I. L. R., 25 AH., 48 ; Nistarint Dasi 
i v. Nundo Lal, I. L. R., 26 Osl, 908; Bibee Solomai v. Abdool Aziz, , 
4 C. L. R~ 866, distinguished. 
e UMRAO SINGH v. HARDEO oes sea as a 802 
——--—--_—____-_--— section 108—application to set aside 
ex parte decree—defendant dying after making application—right 
of representative to proceed with the application. 

Where a defendant against whom an ex parte deérce was passed 
died after making an application to set aside the ex parte decree 
but before any order was made on it, held that her representative 
could proceed with the application. Janki Prasad v. Sukhrant, 
L L. R., 21 All, 74, distinguished. Ganga Prasad v. Shib Narain, 
L L. R., 28 OaL, 88, referred to. 

Batt JEO v. SHAM BIHARI Lal... as Ses os 480 


———gection 108. 
See Decree,—suit to set aside ... ae eae a 51 


——Res judicata ‘ee Per at is he 669 


te et nnn ne BEC LON DLE, 
See section 244. 


m --—____-———-—section 282—Sale of property, the 
subject of a decree—right to execute the decree. 


The sale of property for the possession of which the vendor has 
obtained a decree, does not, necessarily, carry with it the right to 
execute the decree. 

*The vendor obtained decree for possession of a certain property. 
He sold portions of the property to the respondents who applied 
FS for execution of the decrde, held that no application could legall 
be made to execute the decree under section 282 of the Civil 
Procedure Code. 

HANSRAJ PAL v. MUKHRAJI s si sie 
© section 244—sale under first mortgage 
—surplus sale pioceeds—second mortgagee entitled to—appeal against 

order ‘awarding surplus proceeds—Practice—Appeal treated as 
revision. i 
. Twe brothors, € and T, mortgaged their property to B. K then 
mortgaged his share to B.`Ts interest‘ passed to other persons. 
B brought & suit for sale upon his mertgage and opiained a Heir be 
s The aale %f the property satisfied the first mortgage and left a 
balance. B applied for half the money so left as a second mortgagee 
of K's shang. The first Court adjudicated upon the rights of 
parties and garded half of B and half of the money to transferees 
of T's shares The lower appellate Court rgversed the decree. 
Held that B was entitled to half of the surplus sale-proceeds as a 
second mortgagee of K's share. Padmanath v. Khema Komar, . 
I. L. R., 18 Bom., 681, referred to. . 
* Held that the also more that the regular procedure for the first 
Court woulddave been to refer the rival claimants of the money to 
4, civil suit tp.establish their respective rights. 


Held further that there was no question relating to the executien, . 

discharge or satisfaction of the decree within the meaning of section e 
244, Civil Procedure Code, as between the decree-holder or his ` 

representatiye on the gne side and the judgment-debter or, his e 
representative on the other, and no appeal lay from the order of 
the Court of first instance. 

Appeal treated as revision and followed. ° 

BAKHTAWAR LAL v. BARUMAL aoe m @ one 


* 


759 


832 


o 


N 


INDEX, ... U 


{ 7 bion. 


ode of Civil Frocedure—sections 244, 228—deeree satisfied 


—&nplication by judgment-debtor for refund on the ground of fraud 
—Jurisdiction of the Court. : 


A Court to which a decree has been transferred for execution is 
competent to entertain an application, by a jadgment-debtay, to 


the effect that when the decree was executed it was ba by, e 


time and hapaid in the decretal amount on account of the fraud 
practised upon him by the decree-holder in not mentioning the 
fact of a previous application being dismissed as barred by time, 
and asking for a refund of the amount paid by him. The jurisdic- 
tion of the Court dqps not cease by the fact that satisfaction of the 
decree was entered and the execution proceedings had terminated. 


Mathra Das v. Lachman Ram, I. L. R., 24 AlL, 289 followed. ° 


Manna Lat v. OHHAKKAN SINGH... sse na oe 
sections 244-813—Dispute between judg- 
ment-debtors—application for possession—objection that property 
purchased with the money of one of them not entertatnable in 
execution—appeal— Hxecution Court. 


A dispute between the judgmont-debtors does not relate to the 
execution, discharge or satisfaction of the decree and cannot be 
gone into by Court executing the decree. Where, therefore, certain 
property Was sold in execution of a decree and the sale was 
confirmed, but the purchaser applied under section 818, Civil 
Procedure Code, that possession be made over to one of the two 
judgment-dcebtors to which the other judgment-debtor objected on 
the ground that the property was purchased with her money which 
she had given to the other jadgment-debtor who had misappropria- 
ted it, but she did not apply to set aside the sale, held that the 
dispute did not relate to the exceution of the decree but should 
be settled in a separate suit brought for the purpose and no appeal 
lay to the High Court from the order refusing to determine the 
dispute between the judgment-debtors. 

KASTURA KUNWAR v. GAYA PRASAD a wn we 

———— -- ——__-—-—— sections 244, 583—application for res- 
titution—Suit barred—Suit tried as application: a 

Where a decree-holder obtains possessien of the property without 
„intervention of Court and the decree is reversed on appeal, no suit 


lies for possession of the property so taken possession of after the 
decree of the lower Court. Section 244 and 585 bar such a sult, 








the language of these sections being imperative. Dhan Kugiwarv. , 


Maito Singh L L. R., 22 AU., 70, and Saran v. Bhagwan, L. L. Ra 
25 , 441, referred to. i ë 


Where instead of an application for restitution the plaintiff 
brought a suit for possession but prayed that gis suit may b8 


treated as an application for executiof, held that his prayer should e 


be granted. 
BÅRODAHAL v. BA&AWANI ee ne ae T 
—— section 244 (c). 
See Section 810A ani s 





e 
— sections 283, 278—altertative remedy 
— suit without raising objectious—cause of action. 
» The remedy given under section 278 of the Code of Civil Proce- 
dure is an alternative and not an exclusive remedy. Where, 


therefore, a plaintiff, decree-holder brought a suit for declaration j 
that certain properties were the properties of her judgm@ent-debtor, e 


although he had ostensibly transferred them when tho judgment- 
gor or any other person had not raised any objection under 


s “section 271, held that she had a cause of actipa to maintain the suit. 
Murti v. Bhola Ram, L L. R., 16 All., 168; Maharaja of Benares v. * 


Ramji Khar [IOA 24 A. W. N., 190, disting ysha. Sundar Singh v. 
Ghasi, L L. Re, 18 All, 410; Raghunath v. Barosh, L L. R., 28 Bom., 


266, referred to and followed. . 
MAKBUL FATIMA V, LALTAKUAR ... ste ee isa 


142 


47 


188 


185 


ection 810A—order under—refusing 


7) as INDEX, 833 


*\e \ ` PAGE. 


Code of Civil Ppoceduro—section 278—alternative remedy only. 


Seedection 288 


ae orf 


to accept a deposit—appeal. 


An rder under section 810A of the Code of Civil Procedure 
“refusing to accept a deposit is an order in execution of a decree 
within the meaning of section 244 (c) of the Code, and*an appeal 
lies from such an order. Bashir-ud-din v. Johari Singh, I. L. R., 19 
All, 140, not followed. GQuleari Mal v. Madho Ram, I. L. R., 26 All, 
447, and Phul Chand v. Nar Singh Prasad, I. L. R., 28 Cal., 73 refer- 





. red to. . ° . 
e [IMTIAZ Baucus v. DEOMAN BEGUM Sea sss “és 185 
Saree ea eee seen sections 313, 18—objection after sale— 
not maintainable- -fudgment-debtor refraining from taking objection 





before sale, 

A judgment-debtor who might have raised objectipns prior to the 
sale but who has refrained from doing so, and who might have 
appealed against the order for sale has no right after the sale has 
been carried out to prefer an objection that the property sold was 
not legally saleable. Section 818 of the Code of Civil Procedure 
does not recognise any right in the judgment-debtor to file an 
objection after sale. Durga Charn Mandal v. Kali Prassanna Sarkar, 
1. L. Ru 26 Oal., 727. Ramachhaibar Misir v. Bechu Bhagat, 1. L. R., 
7 All, 641, referred to. 


UMED v. JASRAM 519 


————_--________-_-—-—- section 316—decree reversed, before 
sale confirmed—effect of. 
Where property is sold in execution of a decree but before the 
sale certificate is issued, the decree under which the sale took 
place is reversed, the title to the property does not vest in the 
purchaser. A Court, therefore, should hold its hand and refuse 
to grant a certificate, if before it is issued the decree is set aside. 
A person whose property has been sold is, in such case, entitled 


to his property and not the purchase money. 
RAM SUKH v. RAM SABAT 488 


section 318—Failure to apply within 


time—right to maintain a suit—not affected—RExecution sale—un- 


dncumbered property sold—presumption. 


» Where 6 annas of a judgment-bebtor’s property were incumber- 
ed and nearly 4 annas were not incumbered and four annas were 
sold im execution of 2 simple money decree, held that the un- 
incumbered 4 annas must be presumed to have been sold. The 
pfesumption is ig favour of the auction purchaser having bought 
uninchmbered property so famas it is possible for him to do so. 

Held further that the fact tha{ the auction purchasers failed 
fo apply wéthin time to be put in possession undef section 818 bf 
the Civil Procedure Code, does not deprive them of their right to 
bring a regular suit. Seru Mohun v. Bhayobandu, I. L.R., 9 Oal. 
602; Kishor® Mohun v. Ohunder Nath, L. Ro 14 Cal, 644, re- 
ferred to. °° s 


SHEO NARAIN v. NOR MUHAMMAD sii sie iia 484 
~———-——gection 318 ~ 





* *See section 244. 





gt section 332— step in aid of esee 


RELA PLEER er ee eet s 


See Limitation Act, 1877, schedule H, article 179, clause 4 & a- 184 


sections 368, 587—wheñ applica- *° 
tion to be made in appeals from appellate decree—Limitation Act,’ 
(No. XV of 1877) Sch. 11, %yticles 1750, 178. . . 

» An application made to bring the representatives of deceased 
respondent on the record, whether that appeal is an appeal from an 





834 INDEX. .. i", 


a 
| e Pigg. 
Code of Civil Procedure— . td °. ; 
. original èr an appellate decree, is an application "made mfder 3 
N section 368, Code of Civil Procedure, 1882, the privisions of Mich 
have been extended in the one ceso-by section 582 and in the . ə» 
other by section 587 of the Code. : i 
MADHUBAN DAS v. NaRAIN Das sis sti °.. 897° 
. @ 
e ae ection 373 —per mission to bring fresh ° 
suit. s 


Section 878 of the Code of Civil Procedure empowers a Court to 
‘allow a plaintiff tg abandon a part of his claim with liberty to ~ 
* pring a fresh suit in respect of the part so abandoned, if the Court ° 
is satisfled that the suit must fail by reason of some formal defect » 
or that there is sufficient ground for permitting him to abandon ° 
° part of his claim. This section was intended to meet, amongst 
other cases, a case in which there has been an improper satiation 
of the court-fee stamp. 


HUSAINI BEGUM v. COLLETOR OF CAWNPORE... sie wie 875 


——gection 878—unconditional withdrawal 
of ‘appeal and claim '—second suit—not maintainable, 








A suit tor redemption was dismissed by the Court of first Ins- 
tance for want of necessary parties. Inthe appellate Court the 
plaintiff put tn an application saying that he did not wish to prose- 
cute his “appeal or claim,'' the other side having given up his costs. 
The plaintiff then brought a second suit to redeem. Held that the 
effect of the application was that the plaintiff gave up all his claims 
to redeem the property, the consideration for the withdrawal ’ 
being that the respondents gave up their costs, and the suit was 
barred by the last paragraph of section 878, Code of Civil Proce- 
dure, 1882. À 


RAM PRASAD v. DUNGAR SINGH ... as Pda ae 201 
section 390—partition—whether one com- 


tania enn er 


missioner sufficient. - 


Held by the Full Bench that section 896 of the Code of Civil 
Procedure contemplates the appointment of more than one com- 
missioner to make partition. The words ‘commissioners’ and 
‘persons’ in section 896 were advisedly used by the Legislature 
in the plural number. 


` ° 
Helg by STANLEY, O.J., and Knox, J., that the Court could not 
legally issue a commission to one commissioner only. ° 


Held by Ritonanns, J., that there was nothing to prevent the par- 
ties to the partition proceedings from agreeing that one commis- . 
sioner only shonld be appointed. ° . 


MOLOHAND V. MABAMMAD ALI KHAN, F. B. ... ww © ~t 7 


section 410. , 
See Lis pendens is ie 795 














ia ee are ie 
shee - - section 4}1—sale for Cour fee due to 
Government—rights of mortgagor—effects on prior mortgage—Pre- 
rogative of Crown. 

- 











° A property which was subject to a mortgage was sold forcourt-* * 


fee due to the Government. Before the sale the mortgagee 
obtained a decree for sale on his mortgage and the sale ook place ° 
subject to the mortgage. Held, that section 411 of the Code of s 
-Givei Procedure did not preclude the mortgagee from selling the 
e property in execation of his decree. Is wag only the right of the e 
pie Skea ee which could be sold to satisfy the claim of the 
vernment., The Collector of Moradaba@ v. Mohammad Daim 
Khan, I. L. R., 2 AlL, 186, overruled. ° 


‘Dost MOHAMMAD KHAN v, MANI Ram, F, B, 


wae ik 720 


`i 


oe ee 


. Oode o$ Olvil *Procedure—section 483—suit against a ruling 
pringe for arrears of pay-—sanction by Government of India—Main- í 
, tainability. M Ha, 
Held that a suit for alleged arrears of salary against a ruling 
e Prineo was not one of the suits for which the Government of India 
« could grant sanction under section 488 of the Code of Civil Pro- 
e - cedure, and such a suit Shouse instituted with the sanction of the 
Gdvernment of India, could not be maintained, and must be dis- 
missed. : 


MAHABAJAH OF JAIPUR v. LALJI SAHAI woa 858 


section 443—violation of the provisions 
. gf-irregularity—decree against guardian ad litem, other than 
* certificated guardian. ' 

The violation of the provisions of section 448 of the Code of 
Civil Procedure by a Court is merely an irregularity, and as such 
does not of itself vitiate either a decree passed an a suit or & 
sale consequent upon such a decree. 

Where therefore the mother of certain minor defendants was 
appointed their gaurdian ad litem when there was a certificated 
guardian, and a decree was passed against the minors and their 
property was sold in execution of the decree, held that the decree 
and the sale were not void. 


° DAMMAR SINGH v. PIRBHU SINGH see ae aes 
——section 459—guardian ad litem—married 
woman-—husband alive but non compos mentis. 

In no case a married woman be appointed as guardian ad litem, 
inasmuch’ as she is so disqualified and any vere appointment 
of her as guardian is nota mere irregularity. A woman whose 
husband is alive but non-compos mentis cannot be appointed 

rdian ad litem of her minor son. Sham Dal v. Ghastta, I. D. R. 
8 AlL, 459 followed. 
KUNDAN LAL v.GaJADHAR LAL ... . 


—— sections 506 and 510. 


° Held that when parties apply orally to the Judge to refer the 
suit to arbitration, and he Judge reduces their application to 
A writing and then makes a reference to arbitration, itis not open 
to him, having regard to the provisions of section 510 of the Code 


of Civil Procedure, to supersede that reference ; the arbitrator not 
having geclined to act. 


Held further that the second paragraph of section 606 is ditec- 

tory oply, 
Nusserwanjee Pestonjee v. Meer Mynooddeen Khan, 6 M. I. An 184, 
à cbt anished: Mbamasuindram Iyer v. Abdul Latif, I. L. R, 27 Cal, 
i ni a mibai v. Hajee Wadirid Cassum, I. L. R., 28 Bom., 699, refer- 


$ ? 4 ad 
g ABDUL HAMID v, RIyAz-UD-DIN ... $ 


section 506—validity of the award when 
one of the parties not joining submission. 


In a suit ta 8nforce a mortgage, a joint written statement was 

d filed on behalf of the mortgagor, his sons, and grandsons, ‘The suit 
was referred to arbitration but the submission was not signed by œ 

one of the defendants." Munna Lal, however, signed it on behalf 

-o4 all the defendants. An award was made. Objections preferred to 

„it by the defendant who had not signed it, were overruled, and a 


; “lecree was, ed in rd 
z ate pass l in accordance with the award against all the 


we 
* Held, there was no reference to arbitration on behalf ofthe °% 
@ defendant who had not signed the submission and there peing no 
award in law it could nog bind any of the defendants. e Pitam Wat s 
V. Sadiq Ali [1898] I. L. Ra, 24 AIL, 229, distinguished. 
« KADEU SINGH v. DARYAO SINGH ... e o is «MT 
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ode of Civi} Procedure—section 506—reference by veal not 


INDEX. ra 


expressly authorised— not sufficient—knowledge of party of thero 
ference—aucguiescence, effect of. 

A pleader should not apply for an order for referring a case to 
arbitration unless he is expressly authorised to do so. A vakalat- 
nama in general terms is wholly insufficient. p 

But wherethe party on whose behalf the application is signed 
knows about it and acquiesces in it, he cannot raise the objectior 
of want of authority in the pleader afterwards. 

RAMJIAWAN RAM v. KALICHARAN SINGH... e 

e . 


section 510. 











See section 506 ase BF dts ai te e OBI 











es es get lon’: 
521 and 522. : 


See Appeal—award ... ive wed hve ae 
® 


secvion 
622—Awurd—set aside by Court of first instance—Jurisdiction of 
appellate Court, to pass a decree in its terms. 

When a Court of first instance, through which a suit has been 
referred to arbitration, sets aside award on the ground of miscon- 
duot of the arbitration, the appellate Court has no jurisdiction to 
pass a decree in the terms of the award. Ganga Prasad v. Kuru, 8 
A. L. J. Rn 168, followed. 


KALYAN Das v. PYARE LAL vat ie weg 


oo ~—— sections 540, 2 and (688c)—decree— 
order—order adjudicating rights of defendants in an interpleader 




















suit—appeal. 


The adjudication upon the claims of the defendants in an inter- 
pleader suitis adecree and stands on the same footing as an adjudi- 
cation of any other claims and is appealable under the provisions 
of section 540. The direction as to interpleading is an order and 
appealable under section 588 only. ° 


MAHARAJ SINGH v. CHHITTAR MAL 


——_— — ection 


559—respondent getting a decree against a co-respondent. 


A respondent cannot get a deures inst a co-respondeng when 
he hag submitted to the decree of the Court of first instance and 
‘has not filed an appeal separately. . * 

Farzand Ali Khan v. Bismillah Begum, I. L. R., 27 All, 28, follows 
ed. e 

Lowes v. SITA ies wai n i 


s ections 566 ald 578—issues tried by Coert other ° 


than the Oourt whiuh originally tried the case—jurisdiction—ĝe- 
fect, whether an irregularity. i 


Issues remitted for trial under section 569 of the Qode of Civil 
Procedure are triablg only by theeCourt which, was originally 
seized of the case. Any other Court has no jurisdiction to carry 


out the remand order. If any Court other than the Court which 


originally tried the case, carries out the order, the defect would 


be something more than irregularity and could not be cured by * 
reason of section 578. ` ° 


e 
. Where a suit was originally tried „by an Assistant*Gollector of 
Katana Sub-division of Muzaffarnagar, but on issues being refer- 


450 


256 


774 


red back by the appellate Court, they. were tried by the Assis- e 


tant Collector of head quarter pargana, held that the latter had 
no jurisdiction to try the issues. Sohri v. @anéshi, I. L. R., 14 AIL, 
28 referred to. a 


ALI Sage KHAN v. AHMAD-UL-LAH KHAN ... a ue 


æ 
* 


608 


* 


. 


Y 


sma: INDEX. 


yo 


Code of Civil Procedure—section 568. ° s 


e 
The legitimate occasion for section 568 is when, on examining 
« the evidence as it stands, some inherent lacuna or defect becomes 
apparent, not where a discovery is made, outside the Court, of 
freslpevidence, and an application is made to import it, That is 


* the subject of the separate enactment in section 628. 


eKESSOWJI IssuR v. THE GREAT INDIAN PENNISULA RAILWAY, P.O. ... 


a  —_— rection 568—Appellate 


Court powers to accept fresh evidence tendered on review but 
rejected, ° 

Where after the failure of an application for review on the 
round of discovery of frésh evidence, an application was made 
‘or the admission of such evidence on appeal, and it was admitted, 
held that the appellate Court had no jurisdiction to admit this 
evidence. 

KESSOWJI Issur v. THR GREAT INDIAN PENINSULA RAILWAY, P.C. ... 


ae ee a a aoe eae ee nn BECO? 578, 





menace Sent RR RG A 


within the time fixed. 


See section 566 oe fri a wei 
——— section 5824— Deficiency made good 





When an appellant makes good the deficiency in court-fee with- 
In the time fixed by Court, he gets the benefit of section 582A of 
the Code of Civil Procedure. 

ABDUL MAJID v. AMOLAK ase wie A se 
aan section 588,—order of remand— 
whether appeal lies after suit is finally disposed of. 

An appeal under section 588, Code of Civil Procedure, cannot be 
entertained if preferred after the suit has been finally disposed cf 
by the Lower Court Madhasudan Sen v. Kamini Kanta Sen, 
9 C. W. N., 895, followed. Rameshwar Singh v. Sheodin Singh, 


I. L. R., 12 AIL, 640, distinguished. 
e BALIG Ram v. BRIJ BILAS 











ee ove 


section 588(c). 





See section 540 ars sae 


———— — -section 628- Dismissal of applica- 


Ont serene 8 


tion for review on the ground of discovery of new evidence. 


. The Cede of Civil Procedure permits an application for review 
on the ground of discovery of new and important evidence, byt it 
enjoing the Judge to require the facts as to the absence of negli- 
gence to be strictly proved, and it makes the Judge who tried the 
case final on such applications. ʻ 

Krstows1 Issur v. Toa GREAS INDIAN PENINSULA RAILWAY, P. C.... 

sectign 629. 


” See Provincial Small Cause Court Act, 1887, e ee 25 ©. 
of 1898)—sec- 











Code of Criminal Procedure (Act No. 


tion 59, meangng of—Indian Penal Code, Act No. XLV of 1860, sec- 
tions 224, WR&—Escape from lawful custody—arrest by private 
persons—dutg of private persons. o 


By enacting section 59 of the Code of Criminal Procedure the 
Legislature did not intend that a private person. making an arrest 
should be bound himself to take the person arrested to the police 
station. The directions are sufficiently complied with when the 
person arresting forwards the person arrested in charge of R 
servant or vfifige servant. Where the person in ehar of the 
person so arrested was prevented from taking him to the poli¢e 


tation and the person arrested was rescued from his custody by. 


the accused, held that the accused were guilty of an offence under 
section 225, Indian P&nab Code. Queen- mpress v. Potadu, I. L. 
R, 11 Mad. 480, and Kittg-Emperor v. Johri, L L. R., 28 All, 266, 
followed. ; 


PARRIDHAN v, KING-EMPHROR .., “is 2 iy 


461 


461 


608 


581 


569 


481 


488 


838 INDEX. *. l 
haor. 
\ Code of Criminal Procedure (Act No. V of £898)—sec- x 
` tion 145—omission of the Magistrate to set out in his ordeydhe 


matter in diapute—effect of—Revision—Powers of the High Court. 


Whero a Magistrate acts with jurisdiction in deciding an appli- 

cation under section 145, Code of Criminal Procedure, the High ° 
Court has no power to interfere in revision. Where a Magistrate. e 
issued an ordtr stating that he was satisfied from the information, ° 
given to him that n dispute likely to result in a breach of the 
peace existed and he required the parties to attend his Court on a 
day fixed, held that his order was an order which he had jurisdic- 

e tion to pass. It wold have been well if he bad set ont in greater 7 
detail (1) the ground of his being so satisfied, and (2) the subject- 
matter of dispute; but his omission to do so did not vitiate the © , 
proceedings. 


Behari Lal v. Chajju, 2A. L. J. Re, 272; Mahadeo y. Bisa, [1908] A. 
W, N., 102; Inre T. A. Martin, [1904] A. W. N., 284, distinguished. 





BABBAN SINGH $. BALDEO SINGE ... Sa i es 91 
—— — —— mm —— — section 145. 
See section 489 a sti sa fui ve 105 
—- c M —— —— ——— section 195 (b)—Penal Code (Act , 
No. XLV of 1860), sections 182, 211—Report to Police not followed Ps 


up by complaint to Oourt. 


Section 195 (b) of the Code of Criminal Procedure does not apply 
to a case where a person makes a report to the thana but does not 
follow it up by acomplaint to any Court. By making a report no 
offence is committed in or in relation to any proceeding. Under 
section 211 of the Indian Penal Code it is not necessary that the 
‘person charged should be given notice of the charge mado inst 
him and the District Magistrate does not act without jurisdiction 
if no notice is given in passing an order to institute a case under 























that section. 
TABARAK ZAMAN KHAN v. KING-EMPBROR ... Sas z 790 9 
me —— section 
488— Revision—Second Olass Magistrate—Second revision to Session 
Judge. f 


A Sessions Judge has no power to revise an order of a District 
Magistrate setting aside an order of a third class M rate 
refusing to sanction & prosecution undor section 211 of the indian ° 
Penalode. The only bourt to which an appeal Hesefrom an order 
of a third class Magistrate is the District Magistrate, and he lone 


can revise his orders. é 
RAM DENI v. NAND LAL RAI ea ia ® 4. e- 8056 
mee ee —____--—-—---- sechipns 489 145, 587—parties present — a o 
d e 


notite not pasted egularity—effect of order. 


Where parties to 8 proceeding under section 145 of the Code of 
Criminal Procedure had notice of the proceedings andshad their 
cases fully heard by the Magistrate, the order should *not be set 
aside in revision evensthough the pr6visions of the séction were 
not strictly complied with and the parties were not personally 

e#erved and no notice was fixed at the disputed property. The 
* object of the section merely is to prevent & breach of the peaca , 
by maintaining one or other of the parties in possession. 
- DEBI PRASAD v. SHEODUIT RAI ... re <s . © 705 
į es 
- sections 489 and 476— 
è High Court's power to interfere in revisipn. e 7 


e 
« The High Court has no power to interfere in pevision in an order 
® passesl by a Collector under section 476, O&de'of Criminal Proce- 
dure, but an application for revision shduld be filed before the 
Board of Revenue. i ° 


ABDUL Raoor v. KING-EMPEROR .. wee i aye 701 














' .. _ INDEX. 


t | f i Paar. 


Code of Crimifial Procedure (Act No. V of 1898°—sectian 
476—8yder by a Criminal Court—revision. 


An order under section 476 of the Code ot Criminal Procedure 

made by a Criminal Court is open to revision by the High Court. 

. Erarholi Aithan v. King-Emperor, I. L. R., 26 Madras 98, not follow- 
* èd. 

eMata RATAN v. MAHABIR MISIR oe 


ee ee BECHION 476. 
See section 480 


See Penal Code, section 198 
Jog Os 


See section 489 
Committee of Taluqadars. 
' See Oudh Estates Act, 1869, section 88 
Compensation, suit for. 

See Limitation Act 1877, Schedule H, Article 116 


Compromise—effect of—Reversioner executing a relinquishment in 
-Beu of certain land—transfer of reverstonary right. 


R obtained possession of the property under the will of his wife. 
The reversioners, in view of the trouble and uncertainty attend- 
ing a suit for possession, took a portion of the land from Rand 
executed a relinguishment in his favour. Held that this did not 
constitute a transfer of reversionary rights but that it wasa 
compromise by which the reversioners admitted the title under 
which R was in possession. Rani Mewa Kunwar v. Rani Hulas 
Kunwar, L. R. 1L A., 157 ; Govind Krishna Narain Singh v. Abdul 
Qayum, I. L, R., 25 All, 546 ; Bachei Kunwar v. Dharam Das, I. In 
R., 28 AIL, 852 followed. 


RAM SHANKAR LAL v, GANESH PRASAD 
-y -c Hindu Widow—Reversioners, 

See Hindu Law—Apostacy ine ies 
Condition against alienation—Gift. 

See Transfer of Property Act, 1882, section 10 
Conditional Sale—Pledge. 

* ‘See Pledge... 
See Pre-omption ii 


Confession—Retraction of confession—Evidence Act (No. I of 1872), 
section 30—Reracted confession of a co-accused—evidence against 
e persons jointly tried with thé confessing accused. 


b Per Knox, J.—A prisoner may IW convicted gn his own corfes- 
sion without any corroborating evidence, erf when a confession 
is retracted. If a Judge believes that thatfeonfession contains 

a true accaynt of that prisoner's connection with the crime, he is 

‘bound to avt, so far as that prisoner is concerned on the confession 

which he btlieves to be true? ° 


Queen-Empress v. Maikulal, I. L. R., 20 All, 183, approved. 














section 587. 


oon one one 


ase 


~n 

eo The law does not anywhere forbid a Courtin this country from 

considering against persons tried jointly for the same offence & 

e confeasion*made by one of such persons affecting himself and the. 

persons whe were being tried jointly, when such confession has 

been subsequently withdrawn. To do so would be not to fallow 
the law as it stands insection 80, Evidence Act, but to legislate. 


The dictum of GARTH, C. J., in Empress v. Asootosh Ohuckerbutty, 

E L. Re 4 Cal., 488, at Bage 490, “A confession by prisoner A,*which 
involves the guilt of prisoner B, is of itself, unsupported by other 
* testimony, evidence of the weakest possible,kind against B. It 
is simply a statement of a third person, not made upon oath or 


814 


r 


840 INDEX. 


.Confession-« 


si ' 


1 Shes. 


« affirmation, and I am of opinion that no Court ought to convict 
prisoner B upon such evidence," dissented from and not followed. . 


Per RIOHARDS, J.—The meaning of thè legislative enactment 
in section 80 of the Evidence Act that a confession may be taken 


into consideration by the Court is that the Court may treat the ° 


confession, in*the circumstances provided for by the section, as » 


evidence. 


A conviction of an accused person even on the unsupported 
evidence of the confession of a co-accused would not be illegal. 
But in all cases the Court should approach the consideration of 
such evidence with the greatest caution and with at least the ẹ . 
caution with which the Courts have always approached the con- » ° 
sideration of the evidence of an accomplice or an informer. If 


3 the Court believes the confession it is not unlawful to 


convict. 


Dictum of Jaoxson, J., in ene v. Ashootosh Ohuckerbutty, 


I. L. R., 4 Cal., 488, et page 491, dissented from. 


Kear v. KING-EMPEROR ` 810 
Continuing wrong— 
i See Limitation Act, 1877, Schedule II, Article 29 nae 545 
Contract—Oonsideration—relinguishment in reliance upon the gene- 
rosity of the party, 
See Mahomedan Law —Inheritance—daughters 792 
——-——--—-~—-—Rescission of. 
See Contract Act, 1872, section 56 sss soe ins 778 


——— -specific performance—contract by guardian wit 
of Judge—subsequent sale with permission, 


h permission ~ 


A Court will not specially enforce a contract made by the 
guardian of a minor if it is shown that it was made to the detri- 


ment of the minor. 
Where therefore a guardian contracted to sell to A 
property for Rs. 725 with the permission of the Judge, 


the minors 
subsequent- ° 


ly sold it to B for Rs. 825 with the renewed sanction of the Judge 


who, however gave notice of the higher biď to A who 


declined to 


pay the higher figure, held that the first contract could not be 








specially enforced. 
OHITTARMAL v. JAGANNATH PRASAD see en A 
gurety. A . 
Bee Surety “s ids 6 “is p 487 
 sevameononene oe La 
e 
See Land Revenue Act, 1901, U. P. e ... : °° 897 


Contract Act (No. IX of 1879), section 16,—urgent need of a» 
e 


mond&Dby debtor—no undue influence. 
. Urgent need of mon 


on the part of the borrower will not itself 


place him and the creditor in a position where the latter gould be 


in a position to dominate the will of the former. 


Dhanipal Das v. RajaeManeshar ‘Baksh Singh, 38 I. 
tinguished. 
ant SUNDER KOBR v. Rat SHAM KRISHNA, P. ©. 
m c c section 21. 
See Agra Tenancy Act, 1901, section 22 


ee sections 28 and 


e * 
A. "118, dis- 
100 
ae 
Ta 475 
:483—Jhansi 


Bnucan®ered Estates Act (No. XVI of 1882), section 8, clause c(1)— 
Mortgage by a disqualified proprietor—tSuit” after the cessation  % 
of disqualification—Not maintainable—Consideration—Votd—Limi- 

© tation Aet (No. XV of 1877), schedule II, article“1G—money decree. 


A disqualified proprietor under the Jhansi Encumbered Estates , 
Act mortgaged his property during the time when his disquali- 


fication had not ceased. After the disqualification 


had ceased 


t e. INDEX. 841 
vY $ PAGI. 
Contract ActdNo, IX of 1872)— ° 


the "mortgagee brought a suit for foreclosure. Held, such a 
e « mortgage being forbiddon by the provisions of the law, the con- 
sideration was also forbidden and it was vold under section 28 
of the Indian Contract Act, and the provisions of section 48 can- 
e pot be applied to such a case. 

e Tho claim having been bronght more than six Pg is after the 
thole money became due, a decree for money co d not be given 
as it was barred by article 75, schedule ÍT, Limitation Act. 

Rauba BAI v. KAMOD SINGH see 


section 28. - 
See Agra Tenancy Act, section 20 vee ve w 806 
section 48. 


See section 28— ees oe as bes or e9 
nt section 50—application of — 
sale not completed—return of deposit—rescission ef contract. 

Section 56 of the Contract Act provides for a casein which the 
performance of the contract becomes impossible otherwise than 
by some act of the promisor. The contract docs not become void 
if the promisor does something which renders the performance of 
the contract impossible. 

Where parties to a contract agreed to sell and purchase certain 
property but did not get the sale completed in ten months after 
the agrcoment and allowed the property to be auctioned, held that 
the reasonable inference from their conduct was that the parties 
had rescinded the contract. 

GANAGDEI Y. ASARAB we ave ai oe = 778 
~~ 74 —nconscionable bargain 
—high rate of interest. : 

A young man who had fallen into dissolute habits borrowed 
money at a high rate of compound interest with 6 monthly rost. 
It was stipulated in the bond that the borrower would have no 
power to ropay the money within 8 years. Hold per curiam that 

ethe bargain was hard and unconscionable and should not be 
enforced. p 
Kirpa Ram v. Ahmad Ian, I. L. R~, 25 AIL, 284, referred to. 


Held (Kxox, J.) Where no undue influence had been brought to 

bear on the defendant or undue advantage taken, the bargain 

. might gon be an unconsctonable bargain. Madho Singh v. Kashi 

* Ram, I. L. Rọ, All, 228, followed. A stipulation for payment of 

interest at the rate of Rs. 87-8-0 per cent. per annum with six 

monthly rests is not per se one by way of penalty within the mean- 
ing of section 74 of the Contract Act, as amended. 

. BALKISHEN D@s v. MADANLAL z 


tt — —— 8ection 74— rate of tnterest— 
e * 104 p. c.-scompound interest up to*the date E intérest 





























222 


after that. 


The effect of the decision of the Privy Cowneilin Rani Sunder 
Koer v. RapSham Krishn, 4 A. L. J. R., 100, is that itis open toa 
Court in dej&rmining the interest which should be payable after 
the day fixed for payment in the decree t@limit the interest to 
the Court rate i£ it so think fit. In the present case the inter 
due under the bond was 10} per cent. compound interest. The 

- glaintifis were allowed compound interest up the date fixed under 
the decree and simple interest after that up to realisation. 
e LAOHMI NARAIN TIVARI v. UMANDAT TIVARI... ` 219 


section 74—compound interest 














— Penalty. 


e . 

Compound interest isin itself perfectly legal, but compound 
interest at a rate excegding the rate of interest on, tie principal e 
moneys, being in excess ofand outside the ordinary and usual 

Stipulation, may be regarded in the nature of penalty. 

RANI SUNDER KUAR v. RAI SHAM KRISHNA P.C. 


sis «. 109 


843 INDEX. ce 


s Contract Aet (No. IX of 1872)—section 74—penaltl. a 4 


» Where the stipulation in a bond for increased interest is 


retrospective, and the increased interest runs fromthe dateof -« + 

the bond and not merely from the date of dofault, it is always to 

be ‘considered a penalty -becauss an additional money paymént e 

in that casé becomes immediately payable by the mortgagor. 50 
Rant SUNDER KOER v. Ral SHAM KRISNA, P. ©. sis oe ið 


_—————- — - —— 8 ection 118—sale by sample— 
goods not answering the sample—rights of purchaser—exercise of 
«dominiton—sale of poftion—defence to a suit for balance of price. 


If goods are sold by sample and the goods delivered do not ¢ 
answer to the contract, the buyer may return them, but he is not * 
z bound to do so. Itis quite sufficient for him if he gives clear 
notice thatthe goods are not accepted and remain at the risk of 
the sellor; but if in order to recoup himself for the price paid in 
advance, he sells æ portion of the goods, he exercises such domi- 
nion over the goods as precludes him from setting up the defence, 
-ina suit for the balance of price, that he is not liable to pay. 
Parker v. Palmer 28 R. R~ 818; Grimoldaby v. Wells, L. R., Ch. 891, 
Parkins v. Bell, [1898] L. R., I Q. B., 198, referred to. 











Somae OHAND V. ARDESHER 245 
—— m eect ion, 198. : 

See Res judicata ae ise ise 587 
—— section 210. : 

See Res judicata ton? ts tas. TS 587 
—_——- — section 211. 

See Res judicata ih oS ee Se aes 587 
Contribution—Joint judgment-debtor execution of decree against 

one only. 

See Limitation Act 1877, Schedule U, article 180... we ° 4065 
Contribution, suit for—jurisdiction. ° 

See Provincial Small Cause Courts Act 1887, Schedule II, Clause 

> (41) ot sa a ie pa we BSB 
Court Fee—due to Government—sale in—for recovery of—effét on `° 
. mortgage. . 
7 See Code of Civil Procedure, 1882, section 411 tan. 6%! cp 2980 
Court Fee Act (No. VII of 1870)—section 7-@re-emption in? ° 
respect of Zamindari and a grove. . 
See Pre-emption sa oo su jii ta @ 405 ° 
e 











e 
a Preen section 7, clause ix-—suit for re- 
demption of a usufRuctuary mortgage--claim for surplus usufruct. 
° 


Section 7, sub-section ix of the Court Fees Act (No.eVIl of 1870) 
provides that ina Sus for redemptiðn the court fee ‘should be 
valued at the principal amount secured by the mortgage, and the 
pere fact that plaintiffs claimed in the suit payment of any sum 

. W 


ich might be found tobe due to them on the taking of the q. 


accounts did not alter the nature of the suit so as to necessitate 
the payment of an additional fee on such sum. 

HUSAINI BEGUM v. COLLEOTOR OF CAWNPORE ... mes 

e ® 


: ee — — sections D and 10. 


`The Court is not bound to appointa commissioner to hold 
e investigation under section 9 of the Court Fees Act, and section 10 
applies even where the Court itself holds the enquiry. 
HARI RAM v. AKBAR Husa, F. B. . 
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688 


| | 


t 

Cotirt Fed Act, (No. VII of 1870)—plaint admitted ayd regis- 

ttered—Munsarim’s report—deficiency of court-fee subsequently 
discovered. 

¢ * Whena plaint has been registered and a Court, having reason 

subsequently to think that the market’ value or net profits of the 

subjébt matter of the claim has' been wrongly estimated, holds an 

* enquiry either per se on through a commissioner appointed for the 

pwrpose, and finds that a sufficient court-fee has not bedh paid, it is 

bound to stay the suit and to fix a time within which the additional 

fee can be paid, without any regard tothe fact whether that be 

atime within or beyond the period of limitation prescribed for 


° the suit. Ifthe fce is paid within the time so fixed, the plaint is 


ene 


tg ns 


` valid as if it had been properly stamped in the first instance 
* When the suit was instituted. i 


HARI RAM v. AKBAR Husant, F. B. as 
ene ~~~ sections 9 and 10. 








nt 


vee vee (J b.. oun 
— ——~~—17—suit for specific perform- 

ance—second and alternative relief, pre-mortgage—distinct claims. 

In a suit for specific performance of a contract to sell, or, in the 
alternative, to pre-empt a mortgage, Held that the two claims 

were distinot claims, the first being a claim for proprietary posses- 

+», gion and the other being to obtain possession as mortgagee, and 

Court fees should be paid on each of the reliefs claimed. 


HASMAT-CN-NISSA BEGUM V. MUHAMMAD ABDUL KAREEM aes 
ee a ~- section 28-—Court-fee paid 


under section 7, clause (b) of the Act—Court-fee payable under 
clause (d) of the sume—Duty of ALunsarim, a K 


Plaintiff brought a suit for pre-emption of a share ina village, 
stating that the revenue of the share claimed to be a certain 
amount and paying Court-fee upon five times that amount. There 
was no allegation in the plaint that the smaller area claimed was 
separately assessed to revenue. Held that it was the duty of the 
Munsarim to inquire whether the smaller area was separately 
“he sc Mansarim failed to 

en the Mansarim fai make such an inquiry and report: 
that the Court-fee paid was sufficient which was hela b the Couns 
not tobe the case. Held thatthe plaintiff was entitled to the 
benefit of section 28, Court Fees Act, 1870. 


*  HASIBŪLNISA v. GHAFOORULLA KHAN 


See section 28 


ead 
































sections 28, 0 and 10. 
Mistake is aslip made, not by desi but by misch 
scbtion 28, Coury Fees Act, is subject to no such limitation ns 
r Te Ea L ea Rai ys Gobind Nath Tiwari, I. L. R., 12 
. > . Section 28 is a universa. tion and emb j 
.  firea than sections 9 and 10. Pap sie ek s mr wider 
‘History of sections 9 and 10 of the Court Foof: Aot 
Knox, A. 0. J. ý a 


Harr Raat*ve AKBAR HUSAIN, F. B. a sy 
s - ca 
sec. 28, DutyPof the Munsarim. 


enamel 
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PAGE. 


686¢ 


637 


127 


868 


686 


The plaintiff valued his sait at 15 times the net profits which hee 


alleged to be Rs. 45. The plaint was registered. On def 
heving raised an objection, the Court of first instance found thes 
the property was undervalued and dismissed the suit without 
giving the plaintiff time to make good the deficiency in court-fee, 


`~ Held, that the Munsarim’s duty not being a piece of perfunctery, 


routine, and the plaint having been registered on his re 

eCourt was bound to give the plaintiff time to make Da He 
deficiency in court-fge, i$ any was subsequently discovered. gec- 4 
tion 28 of the Court Feef Act applies to such a case. ° 


HARI Ram v. AKBAR HUSAN, F, B. 
l 4 


ra ate see 


686 


B44 


INDEX. x 


, Court Fee Act (No. VII of 1870)—section 28—insufficierby of a 


stamp on tRemorandum of appeal— dismissal thereof. 


ot 
s The plaintiffs brought a suit for sale upon a number of mortgages 
against several defendants. A decres was passed in their favour 
for 28,000 and odd rupecs. Some of the defendants who under the 
decree were liable to 11,000 and odd rupees, appealed and valuéd 
their appeal at that amount paying Court fees on the same. In the ° 
grounds of appeal they raised a plea that the suit was bad for, 
misjoinder of parties and causes of action. Held that this challan- 
ged the whole deores and fee should havo been paid on the whole 
amount decreed. Held farther that section 28 of the Court Fees Act 
did not apply as ther8 was no mistake or inadvertence on the part 
of the office of the Court, and time should not be given for payment 
of the deficiency. : 


. DILAWAR HUSAIN v. BHAGWAT DAS saa isa “ee 
—— M —_ ——,, schedile I, article, 1—ad 
valorem fee—upped against a decree passed upon an award, 


An ad valorem court-fee is payable on a memorandum of appeal 
filed against a decree passed upon an award which has been made 
a rule of Court. 


JODHA SINGH v. UsAGAR SINGH aa as wee 
a en cheedule IT, article 5—fee 


payable on an application for review—Judgment allowed a set-off— 
no fee on sct-off claimed—application. 


A suit was brought in Court of Small Cause which dismissed it 
and allowed a set-off to the defondant. An application for review 
of judgment was filed. Held that the proper court-feo payable on 
the application was a fee paid on the plaint and the fact that a set- 
off was claimed and allowed, made no difference. 


WILLIS v. JAWAD HUSAIN eee abe sie tee 
Courts of Wards Act No. IIl of 1899, U. P.—section 9. 

See Land Revenue Act N.-W. P., 1878, section 104 (g)... ose 
ee ee OOO ection 85, + 
See Land Revenue Act, N.-W. P., 1878 e.. 
Custom—partition of village—efect of. 

A custom must not be merely ancient but it must be continued, 

uninterrupted, uniform, certain and definite. A custom ig not » 


capable of an abrupt automatic change and is not liable to modifi- 
cation ‘by the fact of the partition of the village. * 


GOBIND RAM v. MANHULLA KHAN te hie 
Mahamedan Law—Validity if at variance withat, . 








See Mahomedan Law—custom tes wis ave , 702 ® 


Deeroe Amendment of! 
See Limitation Act§1877, Act 179... er ‘és van 
Form of decree—erection of permanent buildings bya tenant 
—mandatary injunction—acquisition of proprietary intêrgst in part 
of property subsequent%o sutt. 
_ See Practice kai ar Maa Se 
Interpleader suit—order adjudicating rights of the defendania , 
See Code of Civil Procedure, 1882, section 540 . nae 
—Swit to set aside—Ex parte—only fraud, non-servtee of sum- 
mogisw application to set aside ox parte decree dismissed—suit not 
enaintainable—Otvil Procedure Code—sectjon 1498. 
Where thg plaintif claimed to set aside a decrap on the ground 
* of fraué and the only fraud ea was the n@n-service of summons 


and the plaintiff had previously unsuccessfully applied to set 
aside the ew parte dgcree under section 108 of the Civil Procedure 





wee 
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595 


557 
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e INDEX. 
° e 
: í 
ad heed ° å : 
Codésheld that the suit was not maintainable. Radha Raman 


. Shaha v. Pran Nath Roy, I. L. Rọ, 28 Cal, 475, and Khagendro 
Nath v. Pran Nath, i. L. R., 29 Cal., 895, distinguished. 


Pwran OAAND v. SHEO DAT RAI 
— Suit to set aside on the ground of fraud place of ad: 
° e See Code of Civil Procedure, 1882 f 
Deed —Oonstruction—effect of improper construction by a party “oon 
his rights. 


A Court is bound to consider the terms of a deed in accordance 
with the view as to its true meaning which the Court may enter- 
Bk Any improper construction put upon it by a party cannot 
allowed to prejudice his rights whatever they are upon its true 
construction. 
HUSAINI BEGUM v. COLLECTOR OF CAWNPORE ... 
—— —-construction of. e 
See Bond 


Defamation —Oriminal liability ofa witness Ja. ave made in 
course of his examination. 


See Penal Code, 1890, section 499 
Dower—Possession of Mahomedan widow of her hisband’s e estate in lieu 
of dower—nature of. 

See Transfer of Property Act, 1882, section 6 (d) ar 

Easement—right of privacy—apertures—house overlooked from she 
spaces of the same—effect of. 

Where the defendant opened certain apertures towards the 
plaintiff's house which was already overlooked by the defendant's 
house in several places, held that there was a substantial and 
material invasion of the right of privacy. The apertures would 
permit a person to look on without being observed which could be 


guarded against from an open surface. Gokul Parsad v. Radha, 
ey. L. R., 10 All, 858, distinguished. 


ABDUL RAHMAN v. BHAGWAN Das 

-— _ — — ection 15. 
See section 28 ie 

Keasemeats Act (V No. of 1882), szetions 28, 15 — blocking up 





r 


375 


521 


477 


openings—right to light and air—mandatory injunction—En lish law. 


Tite definition of the extent of a prescriptive right to light and 
pir as laid down in section 28 of the Easements Act, viz., that 
quantity of light and air which has been accustomed to enter an 
. opéning during the whole of the prescriptive period irrespective 

of the purposes for which it has been used, is not in accordance 
with thoeHnglish law as laid down in Oolls v, Home and Oolonial 
Stores, [1904 <A. C., 179, and Kine v. Jolley, [1 1 Oh., 489. 

Where a defendant had blocked up ce window and sky- 
lights in the plaintiffs house, which the plaintiff had enjoyed for 
over 20 yds by building some construction, held that the plaintif 
was entitl&d to get a decreSTor demolition ef so much of the build- 
ing as interfered with her right. Nand Kishore v. Bhagubhai, 
L L. R., 8 Bom., 95, followed. 


°# KUNNI LAL v. KUNDAN BIBI 


Bioota: -sharer holding more land than ‘the extent of his share 
in the village. 


When a pee cultivates more land than his share he és got 
e liable to ejectment as a tanant, but the proper remedy against him, 
is by a suit for settlement of accounts, 


INDAR LAL V, Derr uh en. 8 
Tenant—Denial of landlord's title. 
See Landlords and Tengnt es see 
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° 477 


557 


| { 2? 
INDEX, , , 


846 


. . 
Saaz. 
Endowment. ° . : 

8ée Mahomedan Law... ` dis a are *.., t 80 
Estoppel— essential elements, . a 


The defendant in another suit to which the plaintiffs’ ancestor 
was g party set up that he was the adopted son of a man whom fhe 
plaintiffs’ ancestor would have succeeded. There was no evidence 
that the plaintiffs’ ancestor had opposed the defendant's claim, one 
the contrary he was living with and apparently co-operating with 
the defendant. Held, therefore, that the essential elements of 
estoppel between the persons were lacking, and no estoppel was 

eostablished. : 

HAR SHANKAR PARTAB SINGH v. LAL RAGHURAJ SINGA, P. C. RES 497 

prior mortgagee, no party, to a suit on subsequent mortgage— ° 
. ARA advertised for sale as free from ineumbranpe— prior inort- 

ee bidding for it without notifying his mortgage. 

was a prior mortgagee of tho property in dispute. R, a 
subsequent mortgatree, brought a suit without making Ma party 
and obtained a decree. The proporty was advertised for sale as 
without any incumbrance, M was present at the time of sale and 
bid for the property bnt did not notify his own claims. Held that 
he was estopped from disputing the claim of the purchaser in 
execution of the cree uent mortgage decree. Gheranv. Kung 


e 
. è 











Bihari, I. L. R., 9 AIL, 418 distinguished. . 
MAUJI RAM v. MOHAN SINGH... wii pia is 709 
See Code of Civil Procedure, 1882, section 506 gh (B48 
Soe Contract Act, 1872, section 118 oh ea va 245 
See Landlord and Tenant oF ete we «BST 
See Limitation Act, 1877, Schedule II, Article 95 ay dis 467 
See Mortgage ae eee «.  —- 878 
See Pre-emption Sn ste ate ae oa 210 
Evidence—admissions. 
See Burden of proof ‘ae i be . ° 108 





admissibility of documenta insuficientl stamped upon 
payment of penalty and deficiency—effect of the Uollector’s certifi- 














cate, 
See Stamp Act No. If of 1889 ... ve | 205 
Scare Public document—entry in register of inventions certified $ 
` copy of tm, ° 
8ee Inventions and Designs Act, 1888 ide bes me 11 
Evidenca Act No: I of 1872-~section 30. n . 
See Confession a . 810 
= e gestion 74— Police report—admise- è 
abilitĝ of. 
A report made by afotice officer is admissible in evidence only 
to show that that offic&r went to the particular place ghee the 
report was made and did record the report. è 
BUKHDEO PRASAD v, ŅIHAL CHAND =. . 728 











AAT section 92- property ohinga 


, Pagment of cash recited in sule-deed—whether evidence could be 
* offered to prove actual transaction. `~ 


Evidence is admissible to show that consideration mewtioned in ‘ 
a‘deed as having been paid never passed and also to shay that the 
consideration specified in the d was satisfied in a different way a 
from that mentioned in the document itself. Indarjit v. Lalchand, 

4. L. R, 18 All, 168; 22 A1., 870 P. O., reférred to. 
Where therefore a deed recited thata paymengof Rs. 1,000 was 
* made inecash, held that it could be shown thåt the payment was . 
not made in cash but in some other way. š 


MUHAMMAD YUSUF m MUHAMMAD MUSA a we . 441 





iad * 


. 4 INDEX. 847 
ee PAGE. 
. Hosier act No. I of 1872—section 115. eS eee 
See Estoppel abe er s sia we 497 
e « See Pre-emption vis 7 aa ; ae 210 


Execution of decree—Deceased widow inheriting a part and 
be buyihg the other part from another heir who subsequently obtained 
° u decree against the estate of the deceased—Right to execute the 

© decree against the part so purchased—Res judicata. o 


I, died leaving a widow and other heirs. The widow succeeded 
to a quarter and purchased quarter of her husband’s property. A 
decrec was then passed against the widow fox the debts of her 
husband for which the assets were to be liable. The decroe-holder 
. eattached the share purchased by the widow. She died without 
* waking any objection. Held that her heirs could raise the objec- 
tion that that share was not iiable to sale and the fact of the Py 
widow not raising the objection did not preclude her heirs from 
raising the same objection. The matter had not been the subject 
of a decision and was not barred as res judicagu, although the 
judgment-debtor was bound to resist execution on all possible 
grounds. 






































MUHANMAD ISMAIL v. WAZIR ALI A a nee 400 
—. a Assignment of property subject 
of a decree— right to execute decree. ` 
bd See Code of Civil Procedure, 1882, section 282 a ae 759 
See Code of Civil Procedure, 1882, section 244 ... 498 
——  — ——~- Morvigage—puisne mortgagee obtain- 
ing decree for sale on payment of a prior usufructuary mortguge— 
payment of such mortgage—right to sell the property as a simple 
mortgagee. 
See Mortgage 3 saa one ae we 785 
<- See Limitation Act, 1877, schedule II, article 179 ee ee 460 
_—_—s. ts _ 
See Limitation Act 1877, schedule II, article 180 To ses 405 
* Gift—Subject to a power of revocation. . 
Bee Transfer of Property Act, 1882, section 10 ° ... sv 708 
Government Order—No. 222A of 1862, prohibiting a judicial officer 
: from accepting the office of an arbitrator, effect of. 
SeesArbitratfon te i ay mie ag 88 
Guandian ad litem—presumption of appointment—Powers of the 
e gourt—sale éeld in execution of decree binding upon minors, 
e ° Ina suit brought against Shia Mahomedan infants, their mother, 
e ‘who was gShia, was made a guardian ad litem. The property of 
the minors was sold and purchased by the dgcree-holder. Held 
‘that it should be persumed that the mother was appointed guar- 
dian of her ginor children by the Court which has an inherent 
power to appeint a guardian ad litem. The sale held in execution 
of her deeree binds the minozs. . 
MUZAFFAR ALI KHAN v. PARBATI ae ion ves 521 
— — Å ee = 5 
°? See Code of Civil Procedure, 1882, section 459° Si 698 


Guardian and Wards Act No. VIII of 1890—section 8— - 
~ minor Hind girl—Living with maternal grandmother— father marri- 
ed again—tchether a fit guardian. e a 


e «. 

In an application for appointment of a guardian for a minor, the 
Court has really to eee phat is for the benefit of the miner. Wherdé. e 
a Hindu girl aged 10 yeas had been living with her brandm&ther 
since the age of 5, the grandmother being in good circumstances, 
and it appegred that the father had married again, on an applieation 
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: Guardjan and Wards Act No. VIII of 1890— e - Oy ie 
. being made by the father to be appointed guardian of hér persshs, | 
held that the father should not under the circumstances have been 
appointed guardian of the person of the girl, and having regard. 
to her welfare she should be restored to the custody of the grayd- 

. mother, 


BINDO v, SHANLAL fs ase ae cg OE 
——-—————— —— section 52. 
See Majority Act, 1875. section 8 ee tes ee 507 
« Hindu Law—adoption-Burden of proof. . 
See Burden of proof ... ee ae or we o 108 
——evidence to prove adoption. 


To establish an adoption, by a Hindu widow (in Oudh) it is 
necessary to prove that it was made by the direction of her hus- 
band, and further that the natural father of boy had given him in 
adoption. Where owing to the length of time which elapsed since 
these conditions could be falfilled, the Court was asked to presume 
that these conditions had been fulfilled, held that to justify 
such a presumption it ought to be established that the adoption 
was likely to have been made and that the conduct of the parties 
cognizant of the facts had been at least consistent with such an 
hypothesis. is 


HAR SHANKAR PRATAB SINGH v. LAL RAGHURAJ SINGA, P. O. ie 497 


——adoption—authority of husband—consent of kinsmen on 
the basis of that authority—authority not proved—consent of no avail, 


The first appellant representing that she had obtained the 
consent of her husband, before his death, to adopt a boy to him, 
obtained the consent of some of the remote kinsmen to the adop- 
tion of the second appellant. She did not obtain the consent of 
the respondent who was one of the nearest reversioners. Held 
that the consent actually obtained was given, not in the exercise 
of an independent judgment on the expediency of the proposed 
adoption, but as a ratification of the husband’s authority, which 
had been found to be non-existent ; also that the omission of the 
widow to ask for the authority of the re&Spondent had not been 
justified ; the adoption was therefore invalid. 


JONNALAGADDA VENKAMMA V. JONNALAGADDA SUBRAHMANIAM, P. ©. 150 
~—— Adoption of married men—Jain Agarwals, ° * 

Adoftion is a secular and not a religious matter With the Jaips. 

Held upon the evidence that the Jains in these parts do not 
regard marriage as a bar to the eligibility of a youth for adoption,® 
and that married as well as unmarried, boys are elifible amongst 
them. 

Semble—that at the time when Jains dissented from Faindnism, $ 
the restrictions impæ&ed in the matter of adoption on orthodox 
Hindus did not existgbut they were imposed by the Brahminical 








—_— 











priests of later years. te s. 
Barly history of Jaing discussed. « ° 
MANOHARLAL v. BANARSIDAS ane T Sa 407 
2 Alienation—Widow—Void or voidable—Limttation Act 
(No. XV of 1877), Bch. II, arts. 91, 141—setting aside a lease—claimy 
for possession, e 
* A Hindu widow is nota tenant for life, but is owner of heg husband’s 


propgrty subject to certain restrictions on alienation and subject 
to'its devolving upon her husband's heirs ypon her death. Her 

° alienation is not absolutely void, but its voidable at the election © 
of the reversionary heir. . © 


A widow executed an ijara for sixty years in 1868 and died in 
1808. The reversioners thereupon brought this sult for a declara- * 
tion that the ijara h#d become inoperative and for khas possession 


el’ , i 
E i INDEX. 849 


be at Paap. 
~ Hindu Law , ; , 
of thà property. Held that there was nothing for the Court either : 
to set aside ‘or cancel as a condition precedent to the right of 
ə « action of the reversionary heirs. Held therefore that article 141, 
and not article 91, Schedule If, governed the suit, and the plaintiffs 
bd could recover possession without having the lease set aside. 


° * Sheo Shankar v. Ram Sewak, I. L. Re, 24 Cal, 77,and Modhu 
* Sedan v. Rooke, L. R., 24 L A., 164, referred to. 


BIJOY GOPAL MUKARJI V. KRISHNA MABISHI Devi, P. C. : 829 


—-~ alienation by widow—payment of interest under order 
° subsequently reversed—-whether legul necessity—suit for pre-emption ° 
by a reversioner—question as to validity of sale on the ground of 
e nt of legal necessity not raised—Res judicata—Oivil Procedure 
ode, (Act No XIV of 1882), section 13, Explanation iù 


A decree for money stood against the estate of one K and the 
executing Court held that interest should be paid on the 
amount decreed. K's widow after his death tratsferred certain 
property to the decree-holder in consideration uf the decretal 
amount together with interest and an alleged further advance. 
The order for the payment of interest upon the decretal amoant 
was subsequently reversed. Held that under the circumstances the 

- payment of the interest was not a legal necessity for which an 
è alienation would be justified in favour of the decree-holder. 


A suit for pre-emption was brought by the reversioner in respect 
of the above sale, in which no question as to the effect of the con- 
veyance upon the reversion was raised. Held that this was not 
matter which might and ought to have been made a ground of 
attack in that suit, inasmuch as it would have been incongruous to 
the matter of that suit. 


DEPUTY COMADSSIONER OF KHERI v. KHANJAN SINGH, P. O. ie 282 


——— ——~—— alienation by Hindu widow in favour of daughter—Sale 
by one sister, to unother—Surrender of Hetate—Cause of action— 





Reversioner. 
* Where a Hindu widow in possession of her husband‘s estate 


transferred portions of thig property to her daughters by deeds of 
gift or sale, snd one of these daughters subsequently conveyed the 
portion so transferred to her to one of her sisters, held that these 
transfers did not afford any cause of action to a daughter's son, 
«the next presumptive reversioner, to maintain an action fora 

° declaration that the transfers were made without legal necessity 
and would nos be binding beyond the life-time of the widow. 
Bhupal Ram v. Lachma Kuar, L. L. Re, 11 All, 258, followed. 


*TULSHA V: BARU ine a 677 


—Alienation—Mitakbhara—Mortgage of family operty by 
efather—sujt against sons and grandas, after decree obtained agawist 
father, matntainability of. j 
Where a debt taken by a Hindu father is secgred by a mortgage, 
the creditor’g cause of action against the father and his son is not 
a single cfuse of action which is exhausted upon a decree being 
obtained ag&inst the father, fnd a subsequen® suit upon the mort- 
gage against the son is clearly maintainable. Dharam Singh v. angar 
Lal, L L. R, 21 All, 801, Aviabudra v. Dorasami, L L. R., 11 Mad ° 
; oa followed. 


Ram SINGA v. SOBHA RAM e 


- Anoiral property—joint property of father and sons 
divided between brothers. ee 
e Where property left By a Hindu father, with its accretions, was ° 
held jointly by his ee sons, upon a partition taking place bete 
ween the brothers, th® share taken by each would be anc@stral y 
property as between him’and his sons. 


Lat BAHADUR v, KANHAIA LAL, P. O. e o 
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. Hindu Law,-Ancestral property—joint family—separates propfrty— 
nucleus. ee 


See Burden of proof ... wa 


apostacy— Regulation No. VII of 1882, section 9—conversion 
before that regulation-female—right to enter into a compromise— 
award against a Hindu widow or daughter—reversioners, wight of— 
family arrangement. . r 


A compromise made by a limited owner such as a Hindu widow or 
daughter is not binding on the reversioners even though it has 
been followed by ag decree of Court, nor is a decree'on an award 

“one of the parties to the submission having been a widow, and 
thatthe reversioners can be bound only by decree made after full 
contest in a bona fide litigation. 


s R became a Mahomedan in 1844. He had a son D who died a 
Hindu in R’s lifetime, leaving two daughters. R died in 1851, leav- 
ing a daughter, At the time of his death he was in possession of 
property. The datghters of D entered into a compromise with the 
son of R's daughter by which they divided the property with him 
Held, that R having become a Mahomedan ceased to have any 
interest in the property after his conversion. The property passed 
to his son, on whose death it was inherited by his daughters. 
Regulation No. VH of 1882 did not abrogate the Hindu Law as to 
the consequences of apostacy and moreover having come into force 
after R’s conversion, had no effect on the rights of the convert. 


Held farther, that the daughters of D had no more power to en- 
ter into the compromise than a widow would have had. There not 
having been any litigation ending in a decree of Court passed 
after full contest, the sisters exceeded their powers as limited 
owners making such compromise, and that even if the compromise 
be regarded as a family settlement of doubtful claims, it was not 
within the sisters’ powers to enter into it so as to bind the revyer- 
sioners. 


Imrit Kumar v. Rup Narain [1880] 6 C. L. R., 81, P. C., Sheo Narain 
v. Khurgo Kueri [1882] 10 O. L. R., 827 ; Jeram Lalji v. Veerbai, [1908] 
5 Bom., L. R., 885; Sant Kumar v. Deo Saran, [1886] J. L. R.. 8 AlL, 
865; Ram} Sarup v. Ram Dei, [1906] 4 A. J. R., 160; Stapilton v. 
Stapilton, 1 White and Tudor's Equity Cases, 280, referred to. 


GOBIND KRISHNA NARAIN v. KHUNNI LAL 

















er Debts by a father—son's lability. ® 
See Limitation Act, 1877, section 22 ne ok xo 
—— ——Debts—suit to recover joint family debt—parties to the suit. R 
Bee Limitation Act, 1877 abi at o... exe 
e 
m Debt—by a widow when not enforcable against adopted son. 
Sea, Mortgage ee Mai wat ias 5 








joint family ‘business—minor partner not taking partin 
the business after attafning majority, liability of —Difference between 
contractual partnership and a Hindu joint family tradingtusinesss. 


A Joint ancestral family business und® the Hindu Law? managed 
by adult members of the family, differs from an ordinary contrac- 
tual partnership. In the case of the latter each partner is a con- 

« fracting party, all the partners holding themselves out as trading 
on the credit of their combined and separate funds, whereas in the 
case of a joint family ancestral business there is no contract of 
partnership whatever between the members of the jémt family. 
The inor members of the family sre liable to tho extent of their 
intrest in the joint family property for the aets of the manager of 
the family, but their liability does not extend to their separate 
proporty if they have any, if, on attaining majerit? they do not hold 
themselyes out’as partners and do not take any part in the busi- 
ness, or in other words they do not after attaining fall age by any 
cousentient act become partners in the joint family business and 


~ 
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Hihdu Ldw— o e, 
thereey render their separate estate liable to satisfy the obliga- š 
tions of the firm. Goode v, Harrison, 24 R. R., 807, distinguished. 

0 * Chalwayya Y. Varadayya, I. L. R., 22 Mad., 167, approved. 
» BQHAMBHAR NATH v. FATRE LAL E EN ai 
ea- mmn Oit, property. 

2 Property may be joint property without being anctstral. It is 
only in cage of property which was derived from a paternal ances- 
tor that the father holds it in ecoparcenary with his sons. Ohatur- 
bhuj v. Daramasey, L L. R., 9 Bom., 438, Mayne on Hindu Law (7th 


see 24 


. Ed.) para. 275 and Ghose on Hindu Law, (2nd Ed?) 875, referred to. ° 
. e JAMNA PRASHAD DOBE v. RAM PARTAB PANDE oe is 582 
£ joint property—separate acquistions blended together in 
one general accownt—subsequent acquistions. . 


Where there is but one common stock of the whole family, into 
which each voluntarily throws what he might otherwise have 
claimed as self-acquired and no earning memlfer discriminates 
between the sources of his income, but he blends them all in one 
general account, the funds are to be treated as joint, and so all 
property purchased by or with the assistance of such funds. 

Lab BAHADUR v. KANHAIA Lat, P, ©. re Sse isa 
-— joint property —family admittedly separate at the date of 
suit—presumption—onus of proof. 

A member of a divided family who Seeks to recover property 
which was in the possession of another member of sucy family, and 
ostensibly the property of that member at the time of his death, 
must establish by evidence the foundation of his case, namely, that 
the property was joint property to which he was entitled. If the 
family is admittedly ig opera at the date of the sult, there is no 
presumption under the Hindu law in favour of the property being 
joint. Bannoo v. Kashee Ram, I. L.R., 8 Cal, 315, and Narayan 
Babuji v. Manohar L L. R., and 7 Bom., H. O. R., 158, referred to. 

SITA RAM v. GAYESHWAR PRASAD ni bee we 528 

——y M itakshara—self acquired property—property inherited 
from maternal grandfather—whether sons acquired an interest by 
birth. e 


A son in a family governed by the Miakshara school of Law ac- 
quires no interest jointly with his fatherin property which the 
latter inherits from his maternal grandfather. Vythinath Ayyar v. 

e “Yeggia Narayana, I. L. R., 27 Mad., dissented from. Vekayyamma v. 
Venkatarama, I, L. R, 25 Mad., 678, distinguished. Karuppai v. 
Sankafanarayana, I. L. R., 27 Mad., 800 at 812, referred to. 

eJAMNA PRASHAD DUBR v. RAM PARTAB PANDE vis s.. 582 
—w——Partitton—reunion—tenancy in common, 


à ` That cannot be re-united which has never been joint. The word 
. reunion’ Jmplies that the family had at one time been joint and 
afterwards soparated and then agreed to re-union. In this case 
there never was a union of interest, and so there could be no re- 
union. But if there had been a re-union in this case, a tenancy in 
common and’ mot a joint tenancy would have been the result, 
Appovier v. Ram Subba Aiyan?’11 M. I. A., 75, weferred to, 
PARSOTAM RAO v. JANKI Bai. si we ase oy . 257 
Partition—agreement defining shares—separation—subse- À e 
a puent conduct. 
where an intrament provided in unambiguous terms that certain | 
*propepty shouid be subject of ownership in certain defined shares 
~ the family became a separate family from the date when theain,; 
strument came into operation, and the subsequent conduct of the 
ə family in regard to mode of fife and dealings with the property did 
control or alter theig stgtus, or affect the legal construction gf the 
instrument. Balkishan Dgs v.Ram Narai i Sahu, L. R.,°80 I. A., 189, 
referred to. 


* ParsopaM Rao Tati y, JANKI Bal . 257 
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* Hindu, Law»-Religious endowment—Sangat Nanak Shæhi—righi of 
. representative of founder of trust to nominate trustee. oo 


Where a Nanak Shahi Sangat was founded but no trust was creat- 
ed, and it was not shown that any usage or coure of dealing pointed 
to a different mode of devolution, held that the right to nomingte ° 
s atrustee remained vested in the founder of the endowment and his , , 
heirs, itis forthe other claimants to show that the former had o 
divested themselves either at the foundation or afterwards of the? 
powers which naturally belonged to them. 


SHRO PRASAD v. AYA RAM ies aes Mas ae B65 
e tm Reversioner®-decree against widow—no fraud—reversioner $ 
bound—Res judicata. aor 


Where widows in possession of their husband's estate honestly * 
. contest a suit and there is no fraud or collusion in the matter of 
obtaining the decrcoe which is passed against them, the decree is 
binding on the reversioners. 


LACHMI NARAIN $. RAM CHANDRA ; oes tee 

Reversioner decree against a widow—vreversioner when and 
how bound, i 

A decree, passed on an award against a Hindu widow, in a case 

where there has been no trial in open Court, but which is based on 

agreement between the parties, is not binding on the revertioner. 


Ram SARUP v. RAM DBI Re i a ies 160 
Reversioners decree against a Hindu widow—when binding. 


When a decree is passed against a Hindu widow on a compromise 
under which a small portion of the property is given to the 
widow's mother-in-law for maintenance, it not being shown that 
this was anything but a reasonable arrangement, the reversioners 
are bound by that decree. 


ANANDI v. MAHADRI R Ai . 490 


——~ — Stridhan—Property obtained by a step-mother after parti- 
tion between two sons by instituting a suit. 

In the case of property obtained by a mother on partition made ° 
by her husband in his lifetime orby the sons after her husband's 
death, the property must be deemed to be the siridhan of the 
mother and would go to her daughters in preference to the sons. 
Whore, therefore, tho mother after patition mortgaged her share, 
held that it could be sold in execution of the decree against her. , 
Ohhiddu v. Naubat, I. L. R., 24 Al., 67 and Sri Pal Bai v. Sur&jbali, œ 
I. L. Re 24 AIL, 82, followed. This question was not decided by 
the Privy Council in Sheo Shanker v. Debi Sahat, I. L. R., 24 “All, 
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GAMBHIR SINGH v. MAKRADDHWAJ h e... e 673 ° 
—— Widow—Right to husband's separate property—Decree— i . 
Condition for seeurity-bond. 7 e Bm 6 


Plaintiff was the widow of Chajja Mal who was member of a 
joint family but keptéis self-acquired property separate. On his 
death the widow brought a suit for a declaration tha she was 
entitled to certain money kept in deposit by her husband. The 
Judge gave her a decre® on condition of her filing a security-bond 
that she would not spend the money otherwise than for her main- 

, tefiance, Held that the Court below had no right to annex any 





such condition to its decree. wv 
Morr v. Nania RAM ... con “a ed we, 186 
x Will—beguest to sons—property bequeathed—st#f-acquired æ- 
—şubeequent acquisition—Transfer of Property Act No. IV of 1882, 
esection 45. >. œ ë 


When a father devises his self-acquired property to his sons 
e they take if under the will and not by ifheritance, and such 
roperty is self-acquired property in their hands, and any property 
Jointly yi gee afterwards is subject to the rule laid down in ° 
section 45, Transferf Property Act, and the brothers would hold ° 
s 


~~ 
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. 
sharés therein in proportion to their interest in the joint property. 
. Jugmohan Das v. Sir Mangal Das, L L. R., 10 Bom., 528, followed. 
Tara Chand v. Reeb Ram, 3 Mad., H. O., 50, and Muddon Gopal v. 
Ram, Baksh, 6 W. R., 71 not followed. 


¢ + PARSOTAM Rao v. TANTIA JANKI Bat. 


~e Will interpretation of—bequest in favour ofa Hindu fe- 


male—malik, 


The word “ malik” ordinarily denotes the absolute owner of 
property, and its ordinary meaning is to be gjven to it, unless 
there is to be found in the will indications that it was not the in- 


"e *tention of the testator to use it inits ordinary sense. 


Where therefore all that was said in a will by a Hindu testator 
-was that he had two heirs, a wife and a daughter, and they should 
be maliks of his property in specified shares, held that the devisees 
acquired an absolute interest in the property, and the widow could 
mortgage it at her pleasure. Ram Jiawan Lal v. Dal Koer, L. L. Re, 
24 Cal., 48 ; Lalit Mohan Singh Roy v. Ohekhun Lal Roy, ibid 884 
P.O. Roy Narain Bhedury v. Ashutosh Ohekarbutty, I. L. Re 27 
Cal., 44, 649, referred to. Jumna Das v. Ram Autar Pande, I. L. R., 
27 AL., 864, distinguished. Surajmani v, Rebi Nath, L. L. Re, 25 AIL, 
351 dissented from. 


PADAM LAL v, TEK SINGH 


Injunetion— 


Seo Landlord and Tenant aes tue 


Interest—Hundi. 








See Negotiable Instrument Act, 1881. 
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Mortgage debt —Transfer of Property Act No. IV of 1882, sections 86 


and 88. 
See Transfer of Property Act, 1882 EA ss. oo 100 
——~-—_—_— Penalty, 
* See Contract Act, 1872, section 74 ae Se vss 219,222 
———Oompound interest-enhanced interest—Penalty. 
See Contract Act, 1872, section 74 is és sass, 100 
Invention and Designs Act (No. V of 1888)—section 14, 
» Bniry gin register of inventions—certifled copies—admissibility in 
°. evidence, 
' Every entry in the register of inventions and every docitment 
ntered and recorded in that register is a public document. Cer- 
ified copies of these entries are admissible in evidence. 
e SARNATH SANYAL v. W. BUELER i aes sis il 
——- Section 29—in-- 
fringement of a patent, suit for—defence. es 
In a suit for-infringement of a patent it is not open to the defen- 
dant to pleasl that the invention was so obviots that no exclusive 
privilege dught to have been granted, ' 
SARNATH SANYAL v. W. BUÑLER ... 2. si si 11 
«, See Burden of proof ... ee O12 
J ains—Adopiion. 
See Hinds Law, adoption oe sas isi wt 407 
Jajmani Bahi—Efect of the sale of hereditary guide. e.. 
* See Transfer of Property Act. 1882, section 6 (d.a) wee 712 
Jhansi Encumbereg Estates Act No. XVI of 4882. 7 
2 section 8 el, c. (1). , 
è See Contract Act, 1872, section 28 Si aia 896 


® 
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Pace. 
* Jurisdictlom—Suit to set aside a decree on the grounds of fraud— ( i 
e place of suing. = 


See Code of Civil Procedure, 1882 aa ive 1178928 
—_— Civil Court. e e 
. Agra and Oudh Municipalities Act, 1900, sections 88, 148 wie © 8 
iil and Revenue Court. ° Ps 
See Land Revenue Act, N.-W. P., 1878 vis ibe eee 405 
See Patwari'’s Rates and Cesses si e ied 816 
. * See Civil and Revénue Court. . 





——— Transfer of part of a District to another—decision by © ,° 
the court of first tustance—Appeal., $ $ 


h See Bengal, Assam and N.-W. P. Civil Courts Act, 1887 a 218 
Lambardar—Power of granting leases for long terms. 


A Lambardar granted a lease for seven years of inferior land at 
areasonable rent. A suit to set aside the lease was brought about 
three years after its execution. The Court below dismissed the 
suit holding that no fraud was proved. 


Held that under the circumstances of the case the lease should 
not in equity be setaside. Ifa lease granted bya lambardar is 
detvimental to the co-sharers, the lessee is bound to show that by y 
custom or for some other reason the lambardar was authorised to 
grantit. If, however, tho lease is for the benefit of the co-sharers 
and they have presumably been shown to have derived benefit 
therefrom, the lease should not be set asido. Jagannath v. Har- 
dayal, [1897] A. W.N., 207 ; Bansidhur v. Dip Singh, I. L. R., 20 
Al., 488 ; Mukhta Prasad v. Kamta Singh, 8 A. L. J. R., 655 ; Chat- 
tray v. Nawala, 8 A. L. J. R., 630, and S, A. 128 of 1898, decided on 
14th June, 1800, referred to. 


MUHAMMAD Kazim v, MIYAN KHAN eee es a» ~—- 88 
—————Remmeration of. 
See Land Revenue Act, 1901, U. P. section 144 à we ° 781 
Two lambardars of a village-Division of village fo 
convenience sake—responsibility to co-sharers, joint, y 


When two persons are appointed lambardars of a village they 
are jointly responsible to Government for the paymént of revenue 
and are jointly responsible to co-sharers for their share of thé pro- . . 
fits. The fact that the lambardars divide the village for the sake 
of convenience and make collections in different portions of it does 
not make them separately liable. 


KAMPTA SINGH v. MUKHTA PRASAD e e.. 173 ° 


Land Revenue Act (No. XIX o? 1873)—section 190—direct . 
management—fixing of rent—trunbfer of property—ex-prow'ietora ° » 
tenant of transferee. 

A Collector took thg property of A under direct management 
for default of revenue. A was recorded as an ex-propratary ten- 
ant and the Collector fixed certain rentto be paid by Hig. Bome- 
time afterwards A’s proprietary rights yere sold in execution of 
a decree and purchased by appellants, to whom the property was 
mafia over. They sued A’s representatives for rent. Held that 
when the mahal was transferred to the plaintiffs, the position of A ẹ 
was that of a tenant, and they acquired ‘a right to recovey the rent 
which A upto then had been paying to the Collector. sa . 

HASAN ALI KHAN v. MAZHARUL HASAN ifs A ee 240 
*______.__ sections 104 (g) salgof ward's property 
‘without his consent—Discretion — Civil Court, jurisdiction of—Oourt 
of Wards Aot (No. ITI of 1899, U. P.), sections & 359 

Where the Court of Wards assumed supertntendence of certain 
property under section 149, cl. (g), Act XIX 1878, it has full power ° 
to mortgage or sell tfe whdle or any part of such property, even 

e 








MW see INDEX. ' 
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® 
- Lend Revenue Act (No. XIX of 1873)— A 


} aftef*the Agra Court of Wards Act came into operation, and the 
. Civil Court cannot question the discretion exercised by the Court 
of Wards. 

° Opiter.—If the property had been placed under the superintend- 
» .ence of the Court of Wards under section 9, Act No. ILI of 1899 (U. 
» o P.), and if the sale had been made without the consent of the pro- 
frietor otherwise than onthe ground set out in tke concluding 
paragraph of section 85, the sale would have been bad, and the 
Civil Court could have entertained a suit to question the power 

e of the Court of Wards to sell. . 


MORSAN SHAH v. MAHBUB ILAHI ... sii r ay 
section 243. 


2. a 
See section 194 (g). 


Land Revenue Act No. III of 1901, U, P.—Section 44— 


Revenue Court refusing to correct an entry—Jurisdiction of the 
Oivil Oowrt. « 


The decision of the Revenue Court refusing to correct an entry 
in the revenue register as to the name ofa tenant cannot preclude 
the plaintiff from maintaining a suit in the Civil Court. Section 
44 of the Agra and Oudh Land Revenue Act refers to registeré A 

è —D and not to register B. 


AJODHYA SINGH v. RAMDYAL UPADHYA sas N 


= sections 76, 77—Superior proprietor— 
Contract for revenue with inferior proprietors—effect of—enhance- 
ment of revenie, 


A contract was entered into between a superior and an inferior 
proprietor that therevenue to be paid for certain land by the 
inferior proprietor would be Rs. 48. The revenue of that land was 
at the time of subsequent settlement enhanced. Held that the 
inferior proprietor was not liable to enhanced revenue, so long as 
the superior proprietor did not take steps and get the contract 
rescinded, and until by an order under section 76 or section 78 a 

* sub-settlement was made with the inferior proprietor. 


NAUBAT SINGH v. NARAIN SINGH ... vee 
ection 84 (b) 
See section 144 oe 


























fe sections 111, 283—objections not raised 
in partition proceedings—suit in OivilOourt during the pendency of 
. partition preceedings—question of title. ® 

e Aparty who might have raised a question of title in partition 
x proceedings and had an opportunity of doing so, but omitted to do 
. Sin tho Revênue Court, is not entitled to bring a suit in the Civil 
e Court to have that question determined. Where during the pen- 
° dency o$ the partition proceedings, a suit for declaration of tifle to 
some property, the subject-matter of these proceedings, was 
brought in the Civil Court, held that it could not be maintained, 
Herc bh the party had an opportunity of*representing his case 
in the nue Court, which could decide the question of title. 
Observafions in Khasay v.Jugla, I. L. R., 28 All, 482, approved. 

Mohammad Sadiq v. Laute Ram, I. L. R, 28 All., 201, referred to. 


“Navas MAL v. TEJ SINGH i . 


eee fon rr 
og OS sections 144, 84(b)—suit by co-sharers 
against lambardar—lambardar entitled to 6 p.c. on the revenue— 


~~ Agra Tengacy Act (No. IZ of 1901, U. P.) s. 159—“other dues" —set-off. 
Ina suit for profits by co-sharers against a lambardar, the latter 
p3 shall be roaunerateg DY {ees not exceeding 5 per cent. on the Gov- 

an 


ernment revente, he is also entitled to the village expenses? 
incurred by hims e . 


The expression “other dues” in section 159 of tHe Tenaħoy Act 
+ includes lambardari dues. 


POKHAR SINGH v. GULAB KUNWAR a. 
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. Land Revenue Act No. III of 1901, U. P.—section 147%, 
See Penal Code, section 852... Sis ce ae -è 


papa -—— — -sections 147, 227,—powers of attachment 
—delegation of seizure—Oircular Orders, Board of Revenue, U. P., 
No. of Rule4. a) 
. The Collector and Assistant Collector of the first class in charge 
of a sub-divisian are bound to exercise the power of attachment 
conferred on them by sections 147 and 227, clause 16, themselves, 
and they have no right to delegate that power generally to a 
Tahsildar. The passing of a general order delegating the power 
to attach to the Tahséldar in all cases of sub-division or village is 
not a compliance with Rule 4 of the Circulars of Board of Revenue 


RRADHELAL v. KING-EMPEROR o 
—section 227. 





. 











ee re 

See section 147 ste bas abe is 
- oe section 283 (k)...partition--Suit brought 
in Otvll Court before completion of partition proceedings—juris- 
diction. ' 

Tho prohibition to maintain a Civil suit during the pendency of 
partition proceedings, contained in section 238 (k) of the U. P. 
Land Revenue Act, applies to cascs where the plaintiff had an op- 
portunity of having his objections considered under section 111 
and did not avail himself of it, but where the plaintiff has had 
no opportunity of being heard, tho suit is not barred. Ina parti- 
tion proceeding á minor was represented by his brother as guar- 
dian. The brother had sold away the share of the minor and there- 
fore his interest was apparently adverse to that of the minor. The 
nother of the minor as his guardian brought a suit for declaration 
of his right in respoct of the property subject of partition 
proceedings. She had also acted as his guardian before the 
institution of the partition proéeedings. Held thatthe suit was 
not barred by reason of section 288 (k) of U. P. Land Revenue 
Act. Khasay v. Jugla, L L. Re 28 All, 482. Muhammad Jan v. Sada 
Nand Pande, I. L. R., 28 All, 884, referred to. 


AWADH BIHARI Lat v. ISHRI PRASAD 
section 288. 


ee meaa 











ent cen, 


See section 111 ae ot A w: 
Landlord and Tenant.—tenure—nominal rent—long period— 
transfers—recognition of transferee as tenant. ? 

A tenwre or holding, which had been in existence for 80 years, 
had been let out on a nominal rent which had never been enhanced. 
It had been sold again and again by kobalas purporting to convey 
an absolute interest, it had passed by will and the reat had beer 
accepted from the new tenants after su8h devolutions, held that 
the tenure was a permanent tenure y s 


When the persons acquiring the tenure paid rent in their own 
names and obtained repelpts from the landlord, held that it was 
sufficient recognition of their title as tenants. *, 

NABAKUMARI DABI v. BEHARILAL SEN, P. ©. ... ‘tw 

Landlord and tenant—Deniat of title—Bjectinent—Permanent construc- 
tigna. by tenant—Mandatory injunctiou—Interest acquired after 
suit. 

The ancestors of the defendants who were patwaris of thg village 
were allowed by the landlord to occupy a plot in the village abadi 
and to erect a dwelling-house thoregon. The defondante himself 
was 9 keriuda in charge of making colloctions of rent in this village 
og behalf of the plaintiff. About 16 years befere the defendant's 
ancestor ceased to be the patwari of the village and about twelve 

e years ago, the defendant ceased to be in theeplafntifi’s service. 
But in the meantime the defendants had econstructed certain 
ermanent buildings on the land about twelve years prior to the 
titution of the suit. è The defendants set up a custom by virtue 
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at 
Landlord and Tenant—: 


j of which tenants holding houses in the abadi of the village were 


r * 


x e 


owners of the land also. 

The plaintiff thereupon sued for the ejectment of the defendant 
and the demolition of the buildings constructed by them. During 
the “pendency of the suit, the defendants purchased part of the 


g „equity of redemption to which the heirs of one Mahdi Hasan 


were found to be entitled in the village, the plaintif» being mort- 
gagee thereof and the owner of the remainder of the village. 
They brought a suit for redemption which was decreed by the 
High Court. 


The land was allotted to them in considerati&n of their perform- ' 


ʻa eing services as patwari and karinda, and though they had ceased 


to occupy those offices, the land was still held by them. Held that 
they were tenants-at- will, and wore liable to ejectment. 
That the statements made by them amounted toa denial of the 


landord's title, which entitled the plaintiff to treat the lease as, 


determined and to sue for the reliefs claimed by them. 

That the erection of the permanent buildings*did not create an 
estoppel against the plaintiff. The principles laid down in Beni 
Ram, v. Kundan Lal, I. L. R., 21 All, 496, P. C., apply even where 
a lease has not expired. 

That the interest acquired by the defendants during the pen- 
dency of the suit as holders of a part of the equity of redemption 
should not be taken into consideration in determining the reliefs 
to which the plaintiff was entitled, but that the decree for eject- 
ment should be made without any prejudice to the rights which 
the defendant might have so acquired. 


BUDH SINGH v. PARBATI 


ee ight of the landlord to the tries standing on the 


holding. —Injunction. 


Held, that the landlord is not entitled to enter on the land let to 
tenants to fell, carry and sell trees standing on the land during 
the continuance of the tenancy. Held turther, that when a tenant 
prevents the landlord from felling trees, the latter is not entitled 

*toan injunction restraining the tenant from interfering with the 
action of the landlord. 

Deokinandan v. Dhian Singh, I. L. R., 8 AlL, 467, approved. 

Rutunjee v. Eduljee, 11 M. I. A., 295. 

Kausallia v. Gulab Kuar, L L. R., 21 Al., 287, ee akc 


‘ BADAN v. GANGA DEI ... 
è | Leases—Power of the Lambardar to grant long lanes 


See Lambarllar be Sas . 


———~s-— Class of icine pacman’. Teascholder having transferable 


. 


rights not mere tenant or ordinary lessee, 
See Transfer of Property Act, 1882, section 91 is 


. ungo Pragtitioners Act (Not XVIII of 1879), —segtion 


r 


special agreement—payment of fees—agreement in vakalatnama. 


J, a vakil, took a loan from C. Thea rie nt was that the loan 
would be ad off against fees in cases o hich J would appear 
and file of rtificates. O broughta suit cr recovery of the loan, 
and J with his brother A Wrought a suit far declaration that the 
debt was satisfied. It was found that J had rendered professional 
services and had filed certificates in cases in which he bad 
appeared, , 

Held that J was entitled to a deduction from the loan of his 
elaim for the remuneration actually found due to him for profes- 
sional servides as the fact of the engagement was proved by the 
vakalatnama which provided that he was to be remunerated. e 


Raghunath Saran v. Sri Ram, [1906] 26 A. W. N., 285, and Razi- 3 


ud-din v. Karim Baksh, 1. L. R., 12 All, 168, distinguished. 
Held further tiMt the fact that J's brother appepred ag a ob- 
plaintiff did not prejudiee C, and the snit should not be dismissed 


¢ for misjoinder of parties. 


OuHANNU LAL v, ASHARFI LAL ... z see bea 
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. Letters Patent—Allahabad High Court—sections 7, Age poinees of Ì 


i 


® 
i INDEX. °. l 


enrglment ‘of an advocate—suspension—Rules 180 and 181 of sere 
Rules of the Court. 


By sections 7 and 8 of the Letters Patent the Allahabad High 


Court is authorised and empowored to approve, admit and ron 
n 


as many advocates as it thinks fit and to suspend any advocate 
reasonable ground. A barrister of England or Ireland may be 


Pack. 


admitted under Rules 180 and 181 of the Rules of High Court as an e 
advocate and when ho is so admitted he becomes subject to the ; 


disciplinary jurisdiction of the Court. 


When a Counsel is guilty of contempt in the attempt to vindicate 
‘his professional conduct ina publication of which he is an editor, 


held that the libel constitutes ‘reasonable cause’ for which he may °» 


be suspended from practice. In re Wallace, L. R. I. P. C., 288, dis- 
tiuguished. 


The intention of the Crown was to give a wide discretion to the 
High Courts in India in regard to the extrcise of their disciplinary 
authority. The rules of Court indicate the precaution taken by 
the Court itself to secure that the powers shall not be exercised 
capriciously or oppressively, and there is no reason to apprehend 
that the just independence of the Bar runs any risk of being 
impaired by ite exercise. On the other hand, it is essential to the 
proper administration of Justice that unwarrantablo attacks should 
not be made with impunity upon the Judges in their public capa- 
city. 


IN THE MATTER oF 8. B. SARBADHIOARY, P. O. 


Light and air. 


See Easements Act, 1882—section 28 


Limitation Act-effect of a special provision in the local act. 


Sce Agra Tenancy Act, U. P., 1901, section 199 


Limitation Act No. XV of 1877-—section 4. 





Per Knox, A. C. J. The words “insnfficiontly stamped” cannot 
be added to the word “plaint” in the explanation to section 4, 
Indian Limitation Act. 


HARI RAM v. AKBAR HUSAN, F. B. °... in eed 
section b—appeal presented to 





a wrong Court. 


The appeal was, preferred to the Commissioner who retuned 
the memorandum of appeal to be presented tothe District Judge. 
It was presented beyond time but the Judge admitted it. Held that 
the Judge exercised a right discretion in admitting the appeal. 


INDARLAL v. DEOJIT... x 


i a e a 
sections 5, 14—8uit for tent—Question of title de- 
cided in favour of plaintif —Appeak to Commissioner—memoyandum 
of appeal returned for presentation to District Judge—Appeal not 
admiitted—sufficient cause—Wrong advice of pleader. 


In a suit for rent of da agricultural holding, the defendgpt set up 
roprietary title to the land and the Assistant Collector, Arst class, 
‘ound against the Pie, wen Upon the advice of the pleađer the 
appeal was filed in the Court of the Commissioner instead of in 
that of the District Judge. The Commissioner returned the memo- 
Andum of appeal and it was presented on the same day to the 
District Judge who refused to admit the appeal on the ground of 
its being barred by time and no suficient cause having been made 
out within the meaning of section 5, Limitation Act. Held, that 
the principle of sestion 14, Limitation Act, would apply to section 
5, afid fhat a client who bona fide accepts the lvice of counsel as 
to the proper procedure to adopt in the course of litigation, and 
faile to file ag appeal in the proper Court within tHe, is protected 
by secti@n 5 of the Limitation Act. In England erroneons advice 
on the part of a legal adviser has been held not to bea sufficient 
ground for admitting n appeal after due date, but the law in India 
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. à : 
L{mitation Act No. XV of 1877— 
is pat sostrict, In re Ooles and Ravenshaw, (1907) 1 £. B., 1rre- 
@ ferred. Brijmohan Das v. Mannu Bibi, L L. R., 19 All, 849 (F.B) œ 
~ referredto. Balwant Singh v. Gumani Singh, I. L. R.,5 AU., 50L 
and Rura Mal v. Ram Nath, I. L. R., 28 All, 414 followed. 


e 
e . ANJORA KUNWAR v. BABRI a a 


e ——— ———— sections 7 and 8, schd.'II, article,178—minority 
«of decree-holders at the date of application for an order absolute, 
effect of—step in aid of execution—fresh start. 
A decree for sale was passed on foot of a mortgage in 1886. In 
1889, after the death of the original decree-hotder, his. minor sons * e 
+ e made an application for an order absolute. More than 8 years 
* after 1889 they made an application for execution, but when two 
had attaincd majority and one of them was still a minor, held that 
the decree was not barred by limitation. The application of 1889 s 
was a step in sid of execution and gave a new start to the period 
of limitation. The sons being minors at that date could claim the 
benefit of section 7 of the Limitation Act. Zahf Hasan v. Sundar, 
IL L. R., 22 AIL, 199, followed ; Bhagat Behari v. Ram Nath, 2 A. L. 
J. R., 458, distinguished, and Baldeo Prasad v. Ibn Haidar, I. L. Re 
27 AIL, referred to. 


SRIRAM v. HET Ram ... ai S ie abe 145 
- section 12—time requisite for obtaining 

copies— purpose for which copies obtained—application by authorised = 
agent or appellant. : 


Tho words of section 12 of the Limitation Act are general. The 
time requisite for obtaining copies of decree and judgment should 
be excluded from the computation of time. It is not necessary 
that the application for copy should be made by the appellant or 
by some duly authorised agent, nor it is necessary to show for 
what purpose the copies were obtained. À 
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RAM KISHAN SHASTRI v. KASHI BAI isi se se 152 
— ection 14. . 
* See section 5 ie ae aes one 505 
—s-section 19. 
An acknowledgment in writing not purporting to be signed by 
the defendants or their predecessor in title is useless as an 
soinowledgment within the meaning of section 19, Limitation 
e s c bad 
DHARMA Das v. GANGADEVI age e .. 628 
~- — section 20. 
° A mere credit of interest in the'debtor’s books could not be re- 
. garded as eqfivalent toa payment of interest within the meaning 
f section 20, Indian Limitation Act. 
° DHARMA Das v. GANGA Devt ° ... ni a nn 6B 
— — — 1m ection 20— 
part-payment of principal. e 


A partt@iyment of the principal of a debt must appear in the 
hand-wrtting of the persor making the pgrt-payment and not in 
that of any other person, however authorised, 


DHARMA DAS v. GANGADEVI ies ar) 628 


— = —section 22—Parties to action—Hindu 
Fai Sad fs ue E ea Jamil —Suit by managing members—other 
e "8 of joint family brought $ 7 5 
a a a ly ght upon record after period of limita 
The managing members of a joint family carrying on%à iĝint 
° family business are fot eħtitled to maintain 4 suit ‘in hale pees 
names against ths debtors of the family without joining in the suit 
either as plaintiffs of as defendants all the other members of the ° 
, family. thsheri v. *Vallotil, L L. R., 8 Mad., 284; Ramsebuk v. 


6 e 


4 . 














860 


Limitation Act No. XV of 1877— 





ee 





eae 


` 
i . INDEX. -l 
i ‘ 


s 
e 
Ram’ Lall, È L. R., 6 Cal, 815; Kalidas v. Nathu, I. L. R., 7 Boh, 
221; Imam-ud-din v. Lila Dhar, I. L. R., 14 AIl, 524, Alagappa 
Chetti v. Vellian Chetty, I. L. R, 18 Mad., 385; Angamuthua v. 
Kalanda, L L. R., 23 Mad., 190, followed. Pateshri Partap Narain 
v. Rudra Narain, L L. R., 26 AU., 528 distinguished. e 


Where therefore the managing members of a joint Hindu family 


brought a sui? against the debtors of the family, and upon their e 


objection the other members of the family were brought upon the, 
record after the period of limitation had expired, held that the 
whole suit was barred by limitation. 


” SHAMEATHI SINGH v. KISHUN PRASAD Sh a 








Hindu father—father dying—sons brought on the record—when the 
suit should be considered to have been instituted against them—pay- 
ment of father’s debt—father undertaking a debt on behulf of an- 
other—suit by sons against the actual debtor—intention of sons— 
gratuitous paymente-Hindu Law. 


One U executed a bond for the benefit of one M in 1870. The 
bond was renewed by U at the request of M several times, the 
last renewal being in 1887, M always promising to recoup U if U 
had to pay the money. M again asked U to renew the bond in 
1898, but U refused. The creditor brought a suit in 1895. During 
the pendency of the suit U died, and his sons were brought upon 
the record in his place. The suit was decreed by the Court of 
first instance. In appeal the sons compromised the suit and paid 
the money due to the creditor. They then brought this suit 
against M in July, 1908. 

Held (Knox, A. O. J.) The conduct and language used by M on 
each occasion when the bonds were renewed meant that U did not 
intend to pay the money gratuitously, although there was no 
express contract of indemnity. Further, that the payment by the 
plaintifs in the present case was not a voluntary one as the com- 
promise under which it was made arose out of a sult brought to 
recover the money and which was stoutly defended. In making 
the payment the plaintifs did not.intend to do so gratuitously, 
and M enjoyed the benefit thereof, and is liable to pay. 

Per AIKMAN, J. Tho suit having been brought within three 
years from the date when the plaintifs paid the money to their 
father's creditor in terms of the compromise and as it was on, 
making the payment that the plaintiffs became entitled to recqyer, 
the suit was not barred by limitation. 

At the time the plaintifs were brought upon the recordeas 
defendants to the creditor’s suit, there was a subsisting debt, not 
tainted with immorality due from their father, and this debt they ° 
were bound by law to discharge. The suit against tem must be 
deemed to have been instituted when it was instituted against the 
deceaged defendant. The suit aginst the sons not being jarred, 
the payment made by them was not a gratuitous payment. 

Per curiam. That U was indebted to the creditor as a principal 


debtor and not as a sufety for M. @. 


GIRRAJ SINGH v. MULOHAND —.. A. ave A 


s 
section 23. 














See Schedule II, article 29 


— m — — — —- achedule I, 
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article 19, 
Seo Article 29, %. 
—s+ ~~ —— -schedule II, articles 29, 86 and 4,— 
suif for compensation—attachment before jydgment—continuing 
Se ia Act No, XY of 1877, section 28, schedule II, article 
. . e e 
Article 36, schedule TI, Limitation Act, "is a general article 
governing suit for compensation for torts to which no special 
s 











section 22, articles 61, 88—suit against .° e' 
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keen INDEX. ‘ 


è 
Limitgtfbn Aet No. XV of 1877— A 


e 
artiéle applies. Article 29 provides for suits for compensation 
for wrongful seizure of moveable property under legal process. 
This article is quite general in its terms and was intended to 
apply to all cases where the alleged wrongful seizure was made 

» under legal process. Multan Ohand Kangalal v. Bank of Madras, 
L L. R, 37 Mad., 348, approved. Article 47 has no application to 
% suit of this desoription. It applies to a case in wifich moveable 
property is wrongfully taken or detained by the defendant and 
not by the Court in execution of a legal process. Suraj Mul v. 
Manik Ohand, 6 Bom L. R., 704 distinguished. m Singh Mahaput- 
tur v. Bhottro Matyce Senthal, 24 W. R., 298, referred to and 


*, ©, approved. 


The plaintiff's property was attached before Judgment and the 
guit against tho plaintiff was dismissed. The plaintif more than 
one year after the date of the attachment but within a year from 
that of the dismissal of the suit, brought a suit for compens- 
ation. . 

Held that the suit was governed by article 29 and was barred by 
limitation. ` 

Kemble that the wrong to the plaintif was not a continuing 
wrong, it being complete as soon as his goods were seized. That 
the intention of the Legislature was not to make section 28, 
Limitation Act, applicable to such a case is indicated by articles 
19 and 42, under which limitation is to be computed from the date 
of the cessation of the wrong. 








RAM NARAIN v. UMRAO SINGH... ais see ove 

rd ee, achd. I, 
article 86. 

Bee Article 29 evs ais a ibe was 

pene —— - ch, A 
article 42. 








See Schd, I, article 29 a tie Ses, ay 
-schd. Il, articles 48, 90 and 115—Sutt 
for money for defendant's misfeasance—time when begins to rum. 
The plaintiff gave the defendant a certain sum of money to be 
made over to a third person on the security of a mortgage which 
he had executed in favour of the plaintif. When the plaintif 
brought a suit upon his mortgage, about 6 years after ita execution, 
it appeared that the money was never made over to the mortgagor. 
Thereupon the plaintiff brought this suit for recovery of money 
against the defendant more than three years after the decigion of 
the mortgage suit. 
° Held, that the suit was barred by articles 48, 90 and 115 of 
the Limitation Act, whichever applied to the case. Held further 
that the case was goverifed by article 48 which gave 8 years 
to the plgintiff from the time thahe became aware of the defen- 
dant’s misfeasance. A suit for money was a suit for sp@cific 
moveable property. Rameshar v, Mata Bhikh, I. L. R., 5 All, 841, 
followed. Py 


RAMLAL = GHOLAM HUSAIN sis a ise 

















article 49. 


See Articlé 29 eis j AY . 


schd. II, arts. 59, 60—Banker and Customer—Ourrent 
account—* Debt ”— Deposit.” 

The ordfhary dealings between a native banker and his custom- 
ers are in the nature of loans made by the latter to the fermer. 
Article 50, Indian Limitation Act, Schedule II, thereupon, applies 








to a suit brought by a customer to recover from his banker® 


moneys held by“theelatter in current account; article, 60 rot 
being inysodod to appty to a transaction which is regarded by the 
aw 88 a loan. ° 


DHARMA Das v. GANGA DEYI n af sé ant 
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-Limitation Aet No. XV of 1877—article 61. ° e, 
See Section 22 a oe bis ei e, 
ee ha ohare oe ee ae a shed. TI, 
article 68. 
See Section 22 , 








schedule II, article 75—instalment bond— 


liberty to sue on default—option not exercised —acceptance of subse- 
quent instalment—toaiver, implied, 


‘ The defendants executed a bond in favour of the plaintiff pro- 
mising to pay the mney by annual instalments; on failure to 
pay any instalment the creditor was to be at liberty to recover 
the whole amount duc. The instalments payable for the years 
1805 and 1806 were paid but not upon the dates flxed for pay- 
ment but thereafter. The creditor brought this suit to recover 
instalments for the years 1807—1809 Fasli. The defendants sêt up 
plea of limitation. Held that the acceptance of the iustalments 
after the appointed®dates amounted to an implied waiver of the 
creditor's right to gecover the whole money. Waiver is implied 
when a person entitled to any thing, does or acquiescas in some- 
thing else which is inconsistent with that to which ho is entitled. 
Held further that the suit was governed by article 75 of the Limit- 
ation Act, and the right to sue accrued, when an instalment fell 
due, in respect to that instalment, Basant Lal v. Gokul, 3 A. L, 
J. R., 468, distinguished. 

MAHARAJA OF BENARES v. NAND RAM i 

schedule TI, art. 15. 

See Contract Act, 1872, section 28 


schedule II, art. 88. 




















See Section 22 ae a eis 
——-~- — —— schedule IT, art. 90. 
See Article 48 ive ie 








article 01. 
See Hindu—alienation—widow . yap aes is 
schedule II, art. 056-—fraudulent decree 
against a benamidar—Sale of benamidar's rights—suit for posses- 
sion by veal owner, more than 8 years after the sale—Estoppel. 

One D purchased the darpatni rights in a village in the nam@of 


his son-in-law S. S in collusion with the putnidar R, hag a decree 
for arrefrs of rent passed against him in execution of which the 




















darpatni rights of 8 were sold and purchased by R in 1891. In , 


1895 D brought this suit for possession of the darpatnj rights. It 
was admitted that he became aware of the fraud more Aion 8 yeard 
before suit. Held that nothing that happend between 8 and R 
could affect D’s title unless fe was estopped from deyiag the 
authority of his benamidar to deal with it. As no estoppel existed 
in this case, R could not acquire more than what 8 had to give. 
The plaintif was competent to maintain this suit withast having 
the sale set aside, and article 95 of the Limitation Act Wag nota 











bar to the claim. . ° 
ANNADA PARSHAD PANJA v. PRASANNAMOYI DAST, P. O. ... AP 
ee _ schedule II, art. 97. 
See article 117 , ZA re ee tae 
——— schedule IT, art. 115. .. 
See arficle 48 s 








= : schedules II, articlé& 116 and 97—Zar-i- 
péshal lease—possession not delivered to the mortgagee—suit for 
e recodery of possesgion—suit dismissed—suit for @ompensation. 


A lease is granted to one R, and a mortgage is subsequently 
made of the same propgrty to a person, the benamidar of R, both 
transactions being one and the same, but the mortgagee is kept 


' œ INDEX. ‘ 


6 
+ Lithitatjch Act No. XV of 1877— š 











out of possession of a portion of the property. He brings a suit for 
possession, but it is dismissed. He then brings a suit more than 
six years after the date of the mortgage to recover compensation 


for npn-delivery of possession and for costs incurred in the first , 


« Suit, Held, that the suit was one to recover damages for breach 


of contract to which article 116, and not article 97, schedule Il, 
Limitation Act, was applicable, and the suit having Ween brought 
more than six years after the date of the mortgage, was barred. 


MADAN LAL v. REOTI SINGH ee Pi PA viš 
schedule II, article 185, collusive award dividing 





"e “groperty—-Alienation. 


A wido'w, who had inherited property from her husband, disposed. 
of the property not by transfer but by the device of appointing an 
arbitrator formally to divide the estate into four lots and thus 
having an award made on which a decree was passed making over 
the four lots to different persons, held that such &n act amounted 
to.an alienation as contemplated by article 125, schedule II, Limi- 
tation Act, and twelve years’ limitation would govern the suit. 


Sheo Singh v. Jeoni, [1897] L L. R. 18 AN, 524 followed. 
RAM Sanur v. Ram DISI 


——-  - . schedule II, article 182,—simple mort- 


gage—suit for recovery of money by sale of property. 
Article 182 of the Limitation Act applies to tases where suits 


are brought, upon simple mortgages, for recovery of money by sale 
of the mortgaged property. 


VASUDEVA MUDALIAR V. K. 8, SRINIVASA PILLAI, P. O. ... oik 
schedule II, article 184. 


It is well-settled law that a mortgage as well as an out-and-out 
gale by a trustee or a mortgagee is a ‘purchase’ within the 
meaning of article 134 of the second schedule to the Limitation 
Act, 1877. The sald artiele is applicable only to cases in which a 
purchaser, whether his purchase be absolute or sub modo, must 
obtain and hold possession for 12 years or upwards in order that 
he may have the benefit of the article. 








Held therefore, that a person who bona fide purchases from a 
mortgagee in possession what is represented to him and what he 
believes to be the absolute interest is entitled to the protection of 
awticle 184 of the second schedule to the Limitation Act, 1877. 


Akamed Kuti$ v. Raman, [1901] I. L. R., 25 Mad., 99 ; Ram Okan- 


* drav. Sheik Mohidin, (180971. L. R., 23 Bom., 614, distinguished. 


* Bhagwan ghai v. Bhagwan Din, [1890] I. L. R., 9 All, 97 ; Radanath, 
vy. Gisborne, [1871] 14 M. L L. R.,1; Yesu v. Balkrishna, [1891] P. L. 
R., 15 Bom., 583 ; Behari Lal v. Muhammad Muttaki, [1898] L L. R. 
20 All., 482 ; Maluji v. Fakir Ohand, [1896] I. §. R., 22 Bom., 225; 
Manavikrahgn v. Ammu, [1900] I. L. R., 24 Mad., 471 ; Narayan Shri 
Ram Chanéra, [1808] I. L. R., 27 Bom., 878, referred to and followed. 


HUSAINI BEGUM v. COLLEOTOR OF CAWNPORG... he ies 
———article 141, schedule [I—Hindu Law— 











Š Gift by widows of a portion of the property inherited by them from 
e their lusbahd—Subsequent adoption—Sutt by the adopted son. 


The widows of one 8 adopted the plaintiff in 1878 in pursuance of 


the authority given to them by their husband. Prior to adoption, 

the widows made a gift of & portion of the property in favour af 

one K and after hep death to her grandsons. K died in, 1882 after 

adoption and the granfsons of K got into the possession wf the 
property. The last surviving widow of 8 died in 1901. The plain- 

tiff, as the adopted son of S, brought the first suit in 1904 for the 
* pecovery of possession of the property transfefred to K, 


¢ ° 


249 


e 


160 
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876 
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.8 i ; 
. Limitation,Act No. XV of 1877— . e. ? 


e 
Held, the suit was barred by time. The plaintiff's right te*%re- 
cover possession having arisen in 1882 on the death of K, and K's 
grandsons having remained in adverse possession for over 12 years, 
could not be ejected. Sheeramulu v. Kristamma, [1902] I. L. R., 26 
Mad., 148, distinguished. 


SaHDFO SINGH v. Ram NANDAN SING 











—- ——- article 141, 
See Hindu Law—Alienation isi 
—_ ——- —-— y —— Bchedule II, article 147. 








Article 147 of the Limitation Act applies only to the class of 


mortgages (English mortgages) in which the suit may beand is èe ° 


brought for “ foreclosure or sale.” 


VASUDEVA MUDALIAR v., K. S. SRINIVASA PILIAI, P. C. ... 


—-——— schedule II, article 147—suit upon a 
mortgage against H®idu sons after decree against their father. 


A suit on a mortgage to enforce the liability of Hindu sons to 
discharge their father's mortgage-debt is governed either by 
article 147 or article 182, schedule IL, Limitation Act. 

Badri Parsad v. Madan Lal, I. L. R., 15 AML, 75, Maharaj Singh v. 
Balwant Singh, I. L. R., 28 AIL, 508, Muhammad Askariv. Radhe Ram 
Singh, I. L. R., 22 Al, 807, distinguished. Bhawani Prasad v. Kallu, 
I. L. R., 17 All., 587, referred to by STANLEY, O. J. 


RAM SINGH v. SOBHA RAM wee “ v 








e meee Schedule II, article 148—conditional 


sale for a fixed period—starting point of limitation. 


Where a certain property was mortgaged by way of conditional 
sale for a period of nine years and it was agreed that the sale 
would be cancelled on payment of the amount of the consideration 
money in nine years’ ` 


Held that tho agreement of the parties was that the loan was to 
be left outstanding for a period of nine years and that within that 
period the mortgagee could not foreclose ¢he mortgage, nor could 
the mortgagors redeem it : 


Held further that for a suit for redemption the timo began to run 
under article 148 of the second schedule to the Limitation Act, 
1877, from the expiration of the term of nine years, and the mere 
fact that the plaintiffs alleged that the mortgage debt had been 
satisfied within that period did not aifect the question of lfmi- 
tation. | ; 


HUSAIN BEGUM v. COLLECTOR OF CAWNPORE e... ui 
— Schedule II, article 175(c). ° 


Artbcle 175(c), Limitation Act, schedule II, applies to anapplica- 
tion for substitation of names whether made in an appeal from 
an original or an appellate decree. Vakkalugadda v. Vahizulla, 
IL L, R, 28 Mad., 408 followed. Susya v. Aiyakannu, Yael, R., 20 
Mad., 529, not followed. a 


MADHUBAN DAs v. NARAIN Das : 

















——— ———Schd. II, article 178—decree for sale 





* against all defendants—decree against one set aside—suit against 
that defendunt subsequently decreed—second order absoluge—effect 
of. the two orders. . 

A decree for sale of mortgaged property was passed against 
sovèra? persons. Against one 8 it was ex payte. B got the deore 
egainst her set aside. The suit was thereupon decreed against her 
on dhe meritg. In the meantime the decree wow made absolute 
against ¢he other defendants. It was made” absolute against 8 
subsequently. The application for execution was made more 
than three years aftet the making of the decree absolute against 


625 


424 


e 


oe TINDER. ; 


° = 
Limitation Act (No. KV of 1877),— 


ec: 
judgmpnt-debtors other than S. Held that the two orders of differ- 
eent dates, between them, operated as one decree for the sale of 
e *the mortgaged property, and the joint effect of the two orders was 
to mako the decree absolute ; and the application was not barred 
by tifne against any of the judgment-debtors. A decree-other than 
à joint decrce against all the defendants would be contrary to law 
ima suit like this. Sham Sundar v. Muhammad Ihtishane Ali, I. L. R., 
27 All., 501, applied. Shaida Husain v. Hub Husain, [1902] 22 
A. W. N., 189, referred to. Bhuramal v. Harkishan Das, I. L. Ru 
24 AIL, 883, discussed. 
GOURI SAHAI v. ASHFAQ HUSAIN ... è J 


Schedule II, article 178—decree ab- 








ae 
* solute. 


See Section 7 


—— —  -—  —— achedule II,— Article 179—in accordance 
with law—step in aid of execution—application for personal decree 
~ where it was not necessary. ° 


A consent decree was passed on the 25th February, 1886: It not 
only provided for the sale of tho mortgaged property but was also 
in effect a personal decree as well. In 1898, the mortgaged 
property was sold. On the 14th of March, 1901, application was 
made for execution of the decree, but it was strack of., Again, on 
the 28rd of February, 1904, application was mado for a decree 
under section 90 of the Transfer of Property Act. This application 
‘was dismissed, the Court holding that in as much as the original 
decree provided also for personal payment by the judgment- 
debtors, no decree under section 90 was necessary. The decree- 
holders then made the present application for execution of the 
decree. Judgment-debtors pleaded that it was time-barred. Held 
that the intention of the decree-holders must be taken to have 
been to apply for the execution of their decree and the application 
might with amendment have been treated as an application for 
execution of the decree instead of an application for a decree. 

eld further that the application of the 28rd February, was an 
application for a step in aid of execution within the meaning of the 
Limitation Act. 2 ; 

MOTI LAL v. SUKHDEO... si : 


sch. II, art. 179—amendment of decree re- 
lates back to date of decree—fresh starting point of limitation. 
° Whea a decree is amended under section 206 of the Code of 
Civil Procedure, the amendment relates back to the date of the 
odes decres and tb decree must be dealt with as if it had been hade 
originally, The amendment of a decree does not give a fresh start 
the period of limitation. Kali Prosonno v. Lal Mohan, L L. Re, 
a 25 Gal, 258, no@ followed Daya Kishan v. Nanhi Begam, L L. R. 
20 AIL, 804,° Ashamulah v. Dakhani Din, 25, A. W. N., 1805, 108, 
e =. * followed. » * . M 
OUDH BIHARI PANDE v. MAHADEO SAHI “ive i 


———— —-— sch II., article 197—clauge 4—Oivil Procedure 
Code, appliga&ion under section 232—applicatioh asking time to find 
out addresg df fudgment-debtor—step in aid of execution, 


Gomti, the original decree-holder, transferred the decree to 
Pitam Singh who made an application for substitution of his name. 
Notice was issued on this application but could be served on one 

6 of the gement naa DI An application for time was made and 

granted. ore than 8 years after the date of the last application 

° for executigy but within 8 years of these applications the present 

application was made for execution: Held, that they were bona fide 

applications made with the intention of keeping the decree alivé 

© and the decree could nôt be’executed without an application under 

section 282, Civil gProcedure Code, being made. These applica» 

tions were to take steyfs in ald of execution within tthe mé&ining 
,of article 179, clause 4, Sthedule II, Limitation Act. 


PITAM SINGH Y. Tora SINGH Fes -a ba 
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, Limitation Aet No. XV of 1877,—Schedule II, article 180— » 
revivor—d-der relates back to the date of applicution—felease opone 
_«  Judgment-debtor—Hxecution against others. . 


e 

A decreo was passed by the Caloutta High Court on Lith of 'e 
May, 1908. On 2nd May, 1905, the decree-holders applied ree i 
it transferred to Agra by an order of 2lst July, 1900. On Pth 


Held, that thesapplication for transfer having been made within 
12 years of the decree, the order passed on it related back to the 
date of the application and revived the decree within the meaning 
of article 180 of the Limitation Act, Schedule IL 


-Where the decreé-holder receives a payment from one of the 


judgment-debtors of a joint decree and strikes ont his name from ¢ | 


the application for execution, the decree can be executed against ° 
the other judgment-debtors, whose right of contribution against 
the aforesaid judgment-debtor is not lost. 


BENI MADHO v. SHIVA NARAIN 


_ Lis pondens—Transfer of property Act No. IV of 1882, section 52— 
*. Uode of Oivil Procedure Act Na. XIV of 1882, section 410—applica- 
.. tion to sue in forma pauperis —contentious suit or proceeding. 


Sts Where after an application for lesve to sue in forma pauperis— 
~ .had been made but before it was granted, the defendant mort- 
‘gaged part ot the property in dispute, and the plaintiff's suit was 
subsequently, after contest, decreed, held that section 53, Transfer 


—_ of Property Act, applied, and the mortgago could not be enforced 


against the platatif. Fatyaz Husain Khan v. Prag Narain, I. L. R~ 
29 AJL, 349, referred to. 


December, 1905, an application was: made for execution at Agra.* ° . 


ePaGr. 
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AMBIKA PARTAP SINGH v. DWARKA PARSHAD ies ‘us 703 





See Transfer of Property Act, 1882 ii “ie 


Majority Act (No. IX of 1875),—section 3—Guardian and 
Wards Act (No. VIIL of 1890), section 63--—Minor—Guardian dis- 
charged—Age of Majority. 

The amendment of section 8 of Act No. IX of 1875, by section 52 e 
of Act VIII of 1890, makes it very clear that the legislature does 
intend that when a guardian has been appointed, even if that 
guardian afterwards resigns, or for any other reason ceases’ to act 
as guardian,-the attainment of majority by a minor is postponed 
until he has completed the age of 21 years. 


SapHo LAL v. MURLIDHAR, F, B. zs i 


Mahomedan Law —Suit for restitution of conjugal sights—attack 
by the husband on the wife's character Defences open to the wife. | 


In a suit for restitution of conjugal rights by a ahomedan, a 
wife may defend the suit on other grognds than actual yiolence-of e 
such a character as to endanger personal health or safety. Moon- 
shee Buzloor Ruheem v. Shums-un-nissa Begam, 11 M I. 4, 551, re- 
ferred to. 


Where the plaintiff,in a suit for restitution heaps the vilest of 
insults upon his wife in the plaint and charges her wfiles immoral- 
ity and adultery and does not substantiate the charge, the charge 

. if untrue is in itself leBel cruelty which would justify the wife in 
refusing to live with her husband and the Court will be justified in 

edishissing the plaintiff's suit. Mackenzie v. Mackenzie, A. O., 1805, 
884 referred to. 


HUSAINI BEGAM v. RUSTOMALI KHAN et : 


custom—at variance with—inadimis%ible—Ben- 


gal, M-W.P. and Assam Civil Courts Act (No. XII of 1887), section 
eT; Beluchi Muhammadans governed by Muhammadan law in regard 
to, successioi. 


° e 
e In regard to*succession among Beluchi mmadans held, that 
under section 87 of the Bengal Civil Courts Act of 1887, the par- . 
ties would be governfd by the Muhammadan law. Hence, evidence 
i 4 











M&homntedan Law— e 
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ee 


e 
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to pfeve a custom ina family excluding daughters from inherit- 
è ance—gsuch custom being at variance with the ordinary law—was 


* inadmissible and was rightly rejected. Jammya v. Diwan, L L. R. 
28 ALL, 20, followed. 


e + ISMAIL KHAN v. IMBAZONNIBA ib 


~Endowment- E E E E e 
homedan - less zealous Mahomedan—appointment of—valid—no pro- 
vision by settlor about appointment of lineal deacendants—tohether 
Courts could appoint an outsider—Diseretion. 


There is no legal prohibition against a woman holding a mutwa- 
naa Hiship when the trast, by its nature, involves no spiritnal duties 


Such as a woman could not properly discharge in person or by 
deputy. 


One who is not a Mahomedan, and a: fortiori one who is so bat 
who follows a sect not orthodox according to the standard of the 
settlor, is not disqualified by law for the post of & mutwallt, 


The anthorities fall far short of establishing the right of lineal 
descendants of the founder of the endowment in which that found- 
er has not preseribed any line of devolution. 








The Courts can exercise a discretionin the selection of a fee it 


tee. When therefore in exercising such a discretion they todk 
into consideration, the nature of the duties imposed upon the 
trustee, the fact that by reason of her sex the appellant would not 
be able to discharge many of the duties personally, and the cir- 
cumstance that she was a Babee, and as such, might take a less 
zoslous interest in carrying on the religious observances of the 
Shia School; and so refused to appoint the appellant a trustee, 
held that thoir discretion was sound. 


SHAHAR BANOO v. AGHA MAHOMED JAFFER BINDASRERM,'P. ©. ... 
——Estoppel. 
See Pre-emption we ane we ar és 
Gift mushaa, Doctrine of—applicabtlity—share 
in companies and freehold property. 
The doctrine of mushaa does not apply to shares in companies 
and freehold property in a great commercial town. 
Where a Mahomedan trader in Rangoon made a gift of certain 
a shares and other valuable freehold properties in favour of hig wife 
and minor children, held that the gift was not invalid. Mugntaz 


Ahmad vy. Zubdtide Jan, 161. A., 207, referred to. 
_BRAHIM GOOLAM ARIFF v. SArB00, Pe Oy sive 























Thero iseas much authority in the Koran for the daughters ofa 
+ Muhammadan taking shares in thdir father's estate as there ig in 
the case of sons. A deed of abandonment executed in reliance 
upon the generosity of the party benefited waa held to be without 
consideration. 
ISMAIL gran v. IMTIAZ-UN-NIBA .. 


Imamit School—childled lao oe to ae 








ceed. 
A childless widow of a deceased Shia Mahomedan does sist 
¿ inherit the immovable property left by her husband. 
e Mozzarfan ALI KHAN v. PARTAB 


* . Mandatory Înjunction. 


See Easements Act, 1882, section 28 


—— erection of permanent puiläingz estoppel 
See Landlord afa Tenant ae oss iz 
Market. | š 


e 
a 
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_— Inheritance—daughter’s contract-cansiderahion: 


702 
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Minor , ° ° a 
e See Majority Act, 1875 se a om °°. 


See Code of Civil Procedure, 1882, section 448 
See Transfer of Property Act, 1882, section 441 


Misjoinder—Possession under separate deeds—one suit for possession 
against several tyansferees—cause of action. 


Where property is transferred under separate deeds at different 

times to different transferees and the plaintif brings one suit for 

ossession against all the transferees, held that the suit is not bad 

s r multifariousness.® In a suit for ejectment against several 

defendants, who set up various titles to different parts of the land 

claimed, there is only one cause of action and not several distinct 

and separate causes of action. Ganeshi Lal, v. I. L. R, 16 Al, 279, 

diatinguishod. Ishan Chandra v. Rameshar Mondol, I. L. R., 21 

Cal., 881, and Nanda Kumar v. Bonomali, I. L. R., 29 Cal., 871, fol- 
lowed. j 


e 
PARBATI KUAR v. MAHMOOD FATIMA 


Misjoinder of parties. 
See Legal Practitioner Act, 1870, section 28 


Mortgage—mortgagee selling subject to his puisne mortgage—pir- 
chaser derives a paramount title. 


A mortgagee exercising a right which he has to obtain a decree 
for sale, cannot bring to sale the property under a prior mortgage 
subject to puisne incambrances. The person deriving title under the 
prior incumbrance, acquires a paramount title, and the mortgagee 
at whose instance the sale is carried ont, cannot afterwards set up 
a puisne incumbrance in his favour, even it was notified in the 
proclamation for sale. 


GopH SHUKUL v. SAKHA KUNWAR... 





— same property under tivo different deeds to same mortgagee 
—portion sold to hid 7 earlier mortgage—released from the obliga- 
tion of the later mortgage—purchases by mortgagees— effect of. 


e 

Where 16 villages were mortgaged to the same mortgagees under 
two deeds of mortgage of different dates and the mortgagees brought 
a sult for sale on the earlier mortgage, sold 10 of those villages and 
purchased them themselves, held that those 10 villages muste be 
deemed to be withdrawn from the operation of the mortgage by 
title pamjmount. The remaining villages were therefor8 liable %o 
satisfy the whole of the subsequent mortgage. The fact that the 
mortgagees themselves purchased the 10 villages cannot be regard- 
ed as having the effect of making the property, which @as included 
in the earlier mortgage, responsible for the satisfaction of the later 
incumkrance. Zahir Singh v. Beni Singh, F. A. 63 of 1908, ang Bohra 
Thakur Dass v. Collector of Aligarh, 1906, A. W. N., 150, followed. 


RAGHUNATH PRASAD y JAMUNA PRASAD RAWAT 








puisne mortgagee obtaining decree for sale on pagn nt of a 
usufructuary mortgage, payment of such mortgage efect ofon 
right to sell the property for payment of simple mortgage. 


. ° Where a subsequent mortgagee obtains a decree for sale upon 
his simple mortgage on condition of his redeeming a prior nsufruc- 
tuary mortgage which he redeems and obtains possession, the 
judgment-debtor is not competent to object to the saje on the 
ground that being in possession of the property as a usuffuctuary 
mortgafee he could not sell the property in execution of the 
decree upon his simple mortgage. Bhaywa Das v. Bhawani, 
I. L. R, 26,All., 14, Abdul Qayyam v. Sadrudding25 A. W. N. 11, 
© distinguished, Whe rule laid down by Mat&din Kasondhan v. 
Kasim Husain [1891] I. L. R., 13 AJl., 482, shoufd not be extended. 
° 


Jal GOBIND TEWARI ve PATESRI PARTAB NARAIN SINGH 
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. 
Mortgage—Suit for pre-emption—mortgage of right in the property 
sought to be Bre-empted—mortgagee obtains a charge—välid mart- 
è gage*-equity treats as done what ought to have been done. 


. K brought a suit for pre-emption. He borrowed money to carry 
on the suit and mortgaged the property the subject matter of the 
pré-emption sult. Afterwards he obtained a decree. Held that when 

e *tho mortgagor acquired by pre-emption and got possession of the 
roperty. equity, treating. that as done which ought to be done, 
t gave the mo. ee a charge by way of mortgage upon the pre- 
emptied share aid placed him in the position ofa mortgagee. The 
mortgagees therefore could bring the pre-empted property to sale. 
Holroyd v. Marshall 10 H. L., 210: Oollyer v. Isaacs, 19 O. D, 342;¢ 
Bansi Dhar v. Sant Lal, L L. R., 10 AU., 138, referred to. 
° e GAYADIN v. KABHIGIR ... és 


Mortgage by mortgagee of his rights as such but without 
assignment— Rights of sub-mortgagee as against original mortgagee-- 
Transfer of Property Act (No. IV of 1882), Chapter IV—“ property,” 
meaning of— e 

G. P. and J. K. executed a mortgage-deed whereby they mortgag- 
ed their mortgagee rights in certain properties, but made no 
assignment of the mortgage. The sub-mortgagees brought a suit 
for sale of the mortgaged properties. 


Held that the sub-mortgagees were entitled to bring to sale the 
interest mortgaged to them subject to the rights of redemption of 
the original mortgagor. 


Ganga Prasad v. Chunni Lal, [1895] I. L. R, 18 AJL, 118, over- 
ruled. ° 


Per STANLEY, C. J.—The words ‘mortgaged property’ are used 
throughout Chapter IV of the Transfer of Property Act as meaning 


the interest in specific immovable property which the mortgagor 
professes to transfer, whatever that interest may be. 


The words “ property comprised in the mortgage" as used in 
section 85 were probably intended to denote no more than the 
estate or interest which is the subject of any particular mo 

e that is, if the mortgage bo a mortgage of the absolute estate in the 
land, then the land itself, if it be a puisne mortgage, then the 
interest in the land of the mortgagor, that is, the equity of 
redemption. This would give the words the same meaning as the 


words ‘mortgaged property’ as used in section 25 of the English 
Conveyancing Act of 1881. 


ae Iæ a properly constituted suit a puisne mortgagee may have a 
sale of the interest mortgaged to him subject to the rights of a 
a pror incumbrancer. Query—whether such incumbranc&r is a 
e person having an interest in the equity of redemption, which alone 
can be the subject of a subsequent mortgage, within the meaning 
è óf section 85, Transfer ọf Property Act? He holds under a par- 
amount fitle and cannot be prejudiced by a sale of the equity of 

« *  redempéion. ° 
PerBaNeRJI, J—There is nothing in the Transfer of Property Act 
which forbids a sub-mortgage. In the case*pf a sub-mortgage the 
property which is the e of the mort is the interest of the 
zab-mogtgagor as the original mortgagee. And as itis this inter- 
est: which is the mortgaged property¢ the sub-mortgagee is 
entitled under section 67 of the Act to an order for sale of such 
interest. Any other view would place the sub-mortgagee iù the 








“3 same position as the holder of a simple money debt and the pledge” 


made in,his favour would be no security at all. 

Per AIKMAN, J.—There is no privity between the sub-mortgagee 
and the briginal mortgagor. There is nothing in the Tragsfer of 
Property Act which would render a sub-mortgage invalid} or 
e prevent its enforcefhent’as a lawful contract. s ù 

The mE ef the Full Bench in Matadin Kasodhan v. Kazim 
Husain, [1891] I. L'R, 18 Al., 482, dissented fiom. hunath 
é Prasgd v. Jurawan Rai, L L. R., 8 ALL, 105, F. B., approved. 
: RAM SHANKARLAL V. GANESH PARSHAD, M B. : 
. 
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Mortgage —Hjndu Widow—Will—legatee right to dispute mortgdje, 


e 
e Held by Division Bonch, that when a person takes under the Will 
of a Hindu female he takes it subject to the incumbrances created 
by the female and cannot plead that he is not bound to discharge 
them. 


RAM SHANKAR LAL v. GANESH PRASAD Zi sai 








Redemption—Account—amount payable as malikana to 
mortgagor remaining unpaid to be set off against the amount due to 
mortgagee. 


° *In the mortgage decd, the mortgagees had covenanted to pay 
Rs. 1,000 as malikana to the mortgugors. This was alleged not to 
have been paid up to the day the suit for redemption was brought. 
Held that the mortgagors were entitled to the malikana allowance 
which should be credited to them in taking the accounts. The fact 
that under the terms of the deed the malikana could be recovered 
by a separate suit, would not prevent its being set off at the time 
of redemption. 


MUHAMALAD HUSAIN v. SHEODARSHAN Das... tu 








Redemption—sutt as to part of mortgaged property bar- 
red—Remaining property redeemable on payment of propor- 
ationate amount, 


— When 12 villages were mortgaged to a mortgagee, 5 ont of which 


passed to other persons from whom they could not be redeemed on 
account.of the claim being barred against them, held that the 
mortgagor was entitled to redeem the remaining 7 on payment of a 
proportionate amount of the mortgage money. 


HUSAINI BEGUM v. COLLECTOR OF CAWNPORE... 


Redemption—right of redemption how extinguished--Ad- 
verse possession, 








A suit for redemption is not barred merely by reason of silence 
or acquiescence onthe partof the mortgagor unless there is a 
release of the equity of redemption. Khairaj Mal v. Daim, I. L, R., 
82 Cal., 206, followed. The only modes in which a mortgagee can 
extinguish the right of redomption are either by getting the 
mortgagor to execute a release of the equity of redemption in his 
favour, or by a proper suit under the Transfer of Property Act. A 
mortgagee by erroneously representing himself as owner of the 
mortgaged premises cannot make his possession adverse to the trye 
owners. è 


JHABBALAL v. CHHAJIU MAL abs wae aes soe 








Where only some of the mortgagers executed further mostgages 
in favéor of the mortgagees covenanting to pay the mortgage 
debts with the money payable on the prior mortgage, held that this 
would not preclude the guortgagors as a body from exerofging their 
right to redeem tho earlier mortgage only. e 


MUBAMBIAD HUSAIN v. SYZODARSHAN Dase ... 


=——Redemption—purchase of a part of mortgaged property by 
gibrigagee—right of oneimortgagor to redeem his share only—Transfer 
of Property Act, 1882, section 60. 


e 

When the mortgagees purchase the equity of redemption ina 
portion of the mortgaged property, the integrity of the mortgage 
is brekem up, and one of the several mortgagors is entitled to 
r m only his share of the mor propetty. Natoab Azmat 
AK Kian v. Jawahir Singh, 18 M. Í. A., 404; Kurey Mal v. Puran 
a Mal, 1. L. B., Z Alj., 565 ; Girish Ohunder Dey v®Juramoni, 5 C. W. 

N., 88, referred to. . i 


MUNSHI v DAULAT oy. e one e 








» e 


Redemption—Tacking. 3 ; > F 


176+ 


875 


176 


a INDEX. 
. ® 
e 
Mdrtgagð®—Redemption, Suit for—by father dismissed—secqid suit 
Å. by sons—only son's share redeemable. 
€ A guit for redemption brought by the father of the plaintiffs was 
. “dismissed. Some time after the sons brought this suit for redemp- 
®. tion gf the whole property, the mortgage having been satisfied 
« from usufruct. Held that the plaintiffs were entitled to redeem 
e ə their shares only and not the share of their father. 


‘onpar LAL v. OHEITAR Lab da i es 
Redemption—void sale—son not deprived of his right to 








A redeem. 


In a joint Hindu family governed by the Mitalshara a son is not 
*, *deptived of his equity of redemption by virtue of a sale prohibted 
By law. Mathuraman Ohetti v. Ettepasami, I.L. R., 22 Mad., 872, 
followed. Martand Balkrishna Bhat v. Dhondo Damodar Kulkarni, 

I. L. R., 22 Bom., 634, applied in principle. 


JHABBA LAL v. QHHAJJU MAL 


Redemption--decree against benamida® who failed to 
redeem—separate suit for redemption by beneficial owner. 


See Res judicata ee 
Redemption, second suit for. 
e - See Adjudication aa as ate ste 
Redemption—permanent lease ‘holder with transferable 
rights. 
See Transfer of Property Act, 1882, section 91 
~ —--— Redemption. 
See Court Foes Act, 1870 ike 


sere eee 
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Seo Transfer of Property Act, 1882, section 7 


{Hindu widow acting adversely to adopted 
N gon— collusion wiih mortgagee—Beneflt to estate—charge upon 
estate. 


Where a Hindu widow adopted an adverse attitude against her 
husbend’s adopted son, ald executed a mortgage in collusion with 
the mortgagee, not as guardian of such son but in her own right, 
held that the mortgage could not be enforced against the son to 

ethe extont of a debt which was not a charge on the estate, mere- 

+ © ly ontho ground that the estate was benefited by the payment 

ee of such debb. Hunooman Parshad Pandey v. Babooce Munraj, 6 M.I. 

A., 898, distinguished. 

AMBIKA PARTAP SINGH v. DWARKA PARSHAD : aad 

eee £9 ___coxditional sale for a fixed pertod— 

e right to redeem or foreclose within that period—Limitation, starting 
point of. © > 

See Limitation Act, 1877 bis : 


ge tit against father--suds uent suit” 

against son -*right to sue. k 
See Hindu Law attr t Ean s, 

=e aii ~~-sale or mortgage of the přop 


purchase within the meaning of article 184 of shed. I 
e Act, 1877. 


e See Limitation Act, 1877 
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erty whether 
of Limitation 


' 
a 





usufructuary—occupancy holding. . 





` See Agra Tenancy Agt, section 20 asi . Fé 
ie bond — construction of. — . . 
See Bond—construcfiqn of =... a tas a 
MEENE, NEII EAEI EE -> : 
See Hstoppel me bas we one ia 
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872 A INDEX. e. ' 
€ 
oi : Padu. 
Mortgage- 3 e ° 
See Bengal Regulation No. XVI of 1806, section 8... n a 717 
Mortgagor and mortgagee—adverse possession. d a. 
See Adverse possession = 521 


Municipalities Act (No. I of 1800,) U. P.—section 47—con-* ° 
tract endorsed on back by Vice-chairman and secretary—sutt for oe 
~ damages —matttainable. : 


‘The defendant entered into a contract with the plaintiff, a. - 
Municipal Board, for storing and consolidating kankar. The 
« defendant failing toperform his part of the contract, the plaintiff 
sued him for damages. The agreement was signed by the defen- e - 
dant, and on the back were endorsed the signatures of both thes ° 
Secretary and the Vice-chairman, and this endorsement referred 
e to the contents of the contracts and its confirmation. Held bhat 
this was a sufficient compllance with the requirements of section 
47 of the Agra and Oudh Municipalities Act. 


MontoreaL BoarS op NAJIBABAD v. SHEO NARAIN ted we 216 
Musha—Doctrine of—shares in Companies. 2 
See Mahomedan Law—Gift sf 572 


Negotiable Instruments (No. XXVI of 1881—section 80 . 
—Effect of —contract rate of interest. 


Section 80 of the Negotiable Instruments Act does not purport 
to deprive those dealing with such instruments of the freedom of 
contract possessed by other contracting parties. It purports to 
confer a right to interest, not toa take away a right existing 
under a- contract. : 

Where the Hundis were silent as to the rato of interest but 
there was a collateral agreement which fixed the rate, held that 
the interest was rightly awarded at the contractual rate. 


GOSWAMI SRI GHANSHIAMLALJI v. RAM NARAIN, P. C. ... vis 20 


Northern India Oanal and Drainage Act (No. VIII of 
1878), sections 70, 74-damage to the trees ou the banks of the 
canal—whether any offence. . 


Cutting branches of a tree on the banks of a canal without per- 
mission is an offence falling under clause (1), section 70, of the Canal 
and Drainage Act. Section 740f the Act provides that ia the ° 

art of the Act dealing with offences and penalties the word can 3l 
includes among other things trees standing on land’ occupieti by SR 
Government for the purposes of canals. x 


EMPEROR v. UMRAO SINGH Fes e... e 204 * 
Notifloation of Government, U. È. ° . 
Seé Bengal, Assam and N. W. P. Civil Courts Act, 1887 z Sas 218 


Oudh Estates Act No. I of 1869, section 38—Committee of 


Talugdars, whether a® Oourt-—Res judicata, decision BM Such Com- 
mittee whether,—estoppel. o 


A committee of Talhqdars dismissed the defendant's suit for 
maintenance in 1867, and their award was approved by the Financial 
. "Commissioner, held that the decision of the Committee could not 
operate as res judicata to a subsequent suit for possessipn of the = 
property as heir. 
* The Committee of Talnqdars was not in any sense a Court withi -` 
thg meaning of section 38 of the Oudh Hstates Act. a 


e HAR SHANKAR PARTAB SINGH v. LAL RAGHURAJ SINGA, P. O. 497 
é (J 
>artlos te a suit—Debt due to a joint Hindy Jamily. 
See Limitation Act, 1877 a ai fe ga be 
e 
e A 


» e 


A INDEX. ; 


a) 
. Partition act «No. IV of 1893), section 4—Mahpmeday 
e 
e 


parties—application of. 


. Section 4 of the Partition Act, 1898, does not apply except in the 
case of an undivided Hindu family. A Muhammadan therefore 
cannoś obtain the benefit of that section—Amme Rahman v. Zia 
* Ahmad, [1891] A. W. N., 88, followed. . 


AIASMATALI v. MUHAMMAD UMAR... wi e: 


Patent, infringement of. 


See Invention and Designs Act, 1888 dik Ue 
š Right to suo 


e > 
Patwarl’s rates and cesses—Plaintiffs suing as assignees of 


Government revenue—whether they can recover. 


In g suit to recover the patwaris’ rates and cesses paid by the 
plaintiffs on behalf of the defendant, a zemindar. , Held, that they 
could recover the said rates and cesses in the same manner as in 
a suit for arrears of revenue, anda suit for their recovery lies as a 
suit to recover arrears of revenue. As for these rates the person 
with whom the mahal was settled incurred a joint liability, and so, 
the plaintiffs must be deemed to have paid them as co-sharers. 


NARAIN SINGH v. KESHO Das 


Pauper. 


Bee Code of Civil Procedure, section 410 ... ae 


Penal Code (Act No. XLV of 1860), —section 28—Presump- 


tion of guilty intention—Counterfeiting current coin, 


When the coins counterfeited are such imitations of the genuine 
coin as might deceive people on account of the resemblance, the 
presumption referred to in section 28, exception 28, exception 2, 
Indian Penal Code, arises. 

e 


KING-EMPRROR v. HADIR BUKSH ... ‘ive ar 


section 147. bi 
See section 362 


a ——y_—section 102. 
See section 193. a 





—— e section 182. 


Sep Code of Cgiminal Procedure, 1898, section 195 (b) 
e CH 
a Penal Code, 1860 section 211 ..., is E i 
-. 
sections 198, 162—Statement 
made to police—admissibility in evidence—Sanction to prosecute for 
perjury-—Ooge, of Oriminal Procedure (Act No.wW of 1898), section 
476— Revision. 





PAGE. 


e i1 


Statements made to police” officers and redbrded by them in the” 


diaries cannot be used in evidence except for the sole purpose of 
contradicting the police officer. Q.-B. v. Mannu, I. L. R., 19 All, 890 


s followed. Where a person denied having made a particular 


statement te a police officer in whose diary it was to be found. 


Held that grosecution for perjury against that porson could not, 
successfully, be maintained. s.s 


Held further that the*High Court has power to interfere in revile 


sion in a case wheoro the Magistrate sanctions a prosecution, 


under the above cifcunmtances even if the order was passedwunder 
section 476, Code of Criminal Procedure. 
g . 


MUHAMMAD USMAN v. KING-EMPEROR kus His ay 


11 


778 


132 


811 


780 
861 
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BAGE. 
Penal Codg (Act No. XLV of1880)—section 198—fabaicated ° 
false evidence—producing a wrong man for identification—intention 
© to cause futlure of justice. P ® 
e 


‘One D was charged with enticing away a married woman. O, 
the brother of D, brought before the Court several persons amgng 
whom he falsely said was D, and requested the Court to ask the . , 
witnesses to identify D. All the witnesses said D was not there. å 
O pointed to # man who, he said, was D, but who was discovered 
to be another man wearing a false moustache. 

Held, O was: ty of an offence under section 198, Indian Penal 

Code. O, by placing before the Magistrate a man who was not his 
brother D but whom he represented to be D, caused a cirocum- 
stance to exist. It was his intention that the failure of witnesses ° 
to identify D should appear in evidence and mislead the Court. 
The gist of the offence did not consist in actually causing a failure 
of justice by misleading the Court, and with sach intent causing 
the existence of any circumstance which might appear in evidence. 

CHEDALAL v. KING-IEMPEROR his ass “ee aT 287 

, sections 211, 182—procecdings instituted by 
police—informant not giving any name—acquittal of accused—tuten- 
tion—sanction. 


When a case is instituted under section 211 of the Indian Penal 
Code, it must be proved that the person aceused instituted or 
caused to be instituted, criminal proceedings with intent to injure 
that person. Where a person, therefore, made a report to the 
police without naming any person that property was stolen and, 
on investigation, it was found to have been removed with the per- 
mission of his co-owner by a particular person against whom 
criminal proceedings were taken but who was acquitted : held that 
the petitioner was not guilty of the offence under section 211 of 
the Indian Penal Code, there being no proof of his intention to 
injure that person. The case under section 211, Indian Penal Code, 
was not maintainable against the accused as no sanction had been 
obtained to start criminal proceedings against him. 

NIZAM ALI v. KING-EMPEROR = aii eg 381 
, section 211, prosecution under—complainant 
not having an opportunity to prove his case*-Order bad. 

A person should not be ordered to be prosecuted under section 
211, Indian Penal Code, unless he was given a proper opportunity 
of proving his case. Where a person filed a complaint befoge a e» 
Court which dismissed it on receiving a report from the Police to ° 
the effgct that the complaint was false, and without staking aay oS 
evidence, held that the complainant should not be prosecuted un- 
der section 211, Indian Penal Code. bd 





























TULA v. KING-EMPEROR ee ase @... s, 471 
e Ld 
, Section 211, , e 
See*Code of Criminal Procedure, 1898, section 211 ... ° bie 780 
—— — —____-—_—_ - ——,, section 225, 
See Code of Criminal Procedure, 1898, section 59 me ie 488 
~ 7 _ ~~, sections 280, 289—Oounterfeit coin, comprising 


gold mohurs of the rein ; o ge ; 
Gold-scliether Ain Pii of Shahjehan™—Silver coins covered with 


e Where the accused passed silver coins c 

g genuine gold mohurs of the time of Shabjeban, held thet t ee ` 
not guilty of an offence under section 289, Indian Penal Code, of 
frau ulently delivering counterfeit coin with the knowledge that i 
it was so, inasmuch as a gold mohur of the reign of Shahjehan can- 
not beieemed to be a coin, within the mpanipg of section 230 of 


dhe, Indian Penal Code, as it is not used for i E 
, the t 
i Te i Te Glee and Rama cerighs 19 Bom. AO 
3 ‘The . ; 
Fister ueen v. Kunj Behari, § N.-W. P. H. O. R. 187, 7 
EMPEROR v. KHUSHEALI ter ar ° 
: 4 ‘s toe 34 
e ° 


i> . 


$ 
- Pehal Ogde Act, No. XLV of 1860—section 290. é 





. 





a. INDEX. , 
° a 


See*Police Act No. V of 1861, section 84 


bs sulted—common intention—grevious hurt. 


Wifbn lathis are freely used by several assailants the result of 


* Which is the death of the person assaulted, the common intention 


ofshe assailants may be deemed to have been to cayse grievous 
hurt inasmuch as the probable result of the usó of lathis was at 
least grievous hurt. : 

In the absence of evidence to show that there was a common 
intention on the part of several assailants to cfuse death or such 


. “injury as was likely to cause death, section 304 of the Indian Penal 


Code would not apply. When there was no proof as to which of 


. the assailants dealt the fatal: blow but death resulted from the 


assault committed, held that all the assailants could not be con- 
vioted of murder but should be convicted of grievous hurt. Q.-E. 
v. Duma Baidya, I. L. R., 19 Mad., 488, followed. 

BHOLA SINGH v. KING-EMPEROR ae hes Zas 
, sections 882, 866—deceit—promise of marriage 
~-never fulfilled—illictt intercourse—woman, not a married woman. 

The words “ illicit intercourse” in section 366 of the Penal Code 
mean sexual intercourse between a man and a woman who are not 
husband and wife. It is not necessary that the woman should be 
a married woman. 

Where a man by a promise of marriage induces a woman to leave 


her housé but does not marry her or get her married, he is guilty 
oe her within the meaning of section 862, Indian Penal 














© 
MAHBUB v. KING-EMPEROR a oi asy aes 
et serene — , section 868. 
See Section 862 -... ais ot Sea Poe 
- ——, sections 852 and 147. 


eeeOo 








* Wheres Collector delegated his authority to a Tahsildar to 
exercise the puwers of attachment for default of revenue under 
section 147 of the Land Révenue Act on the ground that the land- 
holders were a troublesome people and the Tahsildar in exercise 
of that power seized the property of some of the landholders in 
e which he was resisted, held that the order was illegal but that the 
convictions might be upheld under sections 852/147 of the Indian 





e. PenalsCode, since the persons seizing were acting in good faith 
under colour of their office, 

, ‘RaDHELAL v. KING-EMPEROR ai = sai 

wt —; —, section 499—witness, privilege of—defamatory 


statement made {p witness-box 


(Per Kno&, A. O.J. and AIKMAN, J., RICHADRS, J. dissenting) — 
The question of criminal liability of a witness for defamation for 
statements made in course of their depositiong must be decided 
by what is 4g down In the Indian Penal Code without regard to 
the state of law in England or considerations of what would be 
orig in the interest of public policy 8nd administration of 
justice. 


——_ m, section 84—assuali—lathis used—death re- ° 


182 


. _ When a witness makes remarks which are defamatory of a third "e 
@ party, he can be convicted of defamation unless he can show that 


e tho. statemBnt comes within any of the exceptions of section 499 of 


the Indian.®enal Code. The remarks in Baboo Ganesh Dutt v.° 
Mungee Ram, 11 B. L. R., 828 P. O. treated as obiter. 


eo e 
If it had been the intention of the Legislature to extend to com- 
Iunigations made by witnesses in the witnesse-box the privilege 
of freedom from beings made the subject of a civil of caiminal 
trial, they could or woudd surely have amplified section 182 of Act 
bof of 187% The absence of the enactment is conclusive that it was 
omitted from the Code of set purpose. ° 
. 
. 8 e 
. a 


“ 


a 
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Penal CodaAct No. XLV of 1860— a o. 


Per RIOHARDS, J.,.contra.—The principle is and public policy re- 
quires, the' witnesses should give their testimony free from any 


G fear of being harassed by an action on an allegation whether true 


or false that they acted from malice. It would be simply disas- 
trous to the administration of justice in this country if » prosecu~- 
tion could be instituted against every witness, who gave evidence 
in a Court of Justice, for defamation. id 

GANGA PRASAD v. BANKH LAL sri avy 


Pleader—arbitrator, référence to—without power. 


-> ** See Code of Civil Brocedure, 1882, section 506 io yie 
Pleading—inconsistent. ||‘: r 
See Pledge re 


- Pledge —Hlephant—conditional sale~ Property—unconscionable bar- 


* gatn—Inconsistent pleas. e 


On the 28th Mareh, 1900, the defendant borrowed some money 
from the plaintif and pledged an elephant on condition that if the 
money was not paid within two months the elephant was to be- 
come the property of the plaintiff. After the expiry of those two 
months the'elephant was sold for Government revenue due by the 
defendant.’ Plaintiff did not resist the sale but brought this suit 
for money. Held that the property in the elephant passed to the 


p” plaintiff after’ the expiry of the two months, and the plaintiff was 


not therefore entitled to maintain the suit. 


. Held farther that it did not lie in the mouth of the plaintiff to 
say that the bargain which he entered into was an unconscionable 
bargain and at the same time take advantago of this bargain and 
sue upon it. 


UDIT NARAIN Misra v. SHEO NARAIN KURMI eee tae 


Police Act No. V of 1861—section 84, clause 4—vouchers for bets 
.of sale whether goods—nuisance—Penal Code—Act No. XLV of 1860 
` 3 section 209—blocking the road. 


The accused sat blocking a public road delivering vouchers for 
bets of sald of opium by the Government. He was found guilty 
under the Police Act and sentenced to fine? Held that the delivery 
of vouchers for.bets did not constitute an offence under section 
84, clause 4 of the Police Act, inasmuch as vonchers were not 
goods within the meaning of clause 4, section 34 of the said Act. 
Held further that the accused was guilty of nuisance undef the 


provisions of section 260 of the Indian Penal Code. . m 
: EMPÊROR v. MADHORAM os rece ve sie 
Possessory Suit. pi a 
See Specific Reliof Act, 1877, section9 o Sing z 


Practice—Appeal treated as Revision. fas 
See’ Code of Civil Procedure, 1882, section 244, re bes 


erection of permanent buildings by a tenant—mandatory 
injunction—acqutisitio® of proprietary interest in paregfproperty 
ecree ° 





subsequent to decree—nature of the 

See Landlord and Tenfnt is mere sa si 

—e— Pleadings—Hindu Law—suit for partition—defence setting 

sup a will—death of the pluintif\— Right of the defendant to urge in 
appeal against his pleadings. 


° 
-Nana Narain Rao got certain property under the will of his 
father. His brothers disputed the validity of the will, "but were 
unsuccessful. Under his will, made in 1864, Narain Rao specified 
he,shares in moveable and immoveable ‘property of his sons but 
cted them to live together. After his death tge sons divided 
e the jeweller}, &c., but lived togother in comm@®nsallty, the eldest 
gon managing the estate on behalf of all. Arfother son many years 
later brought this sum for partition, claiming share in thè pro- 
perty either as a memBer of the Joint family or under the will. The 





a kd 


ko . 
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defebdant set up the will in his defence, pleading that Narain Rao e 
¢ had full power to make a will and the family was not a joint’ fami- : 
bd “ly. Plaintiff died before issues were settled, and his widow gave 
ð up the claim as a member of joint family. Her pleader admitted 
« that all the brothers had lived together, and that their property bd 
ee remained joint like that ofa joint family.’ No evidence was recorded. 
Feld that, in view of the defence originally set up, it? was not open 
to defendant to urge in appeal that Narain.Rao had no power to 
make a will. The admissions of plaintiff's pleader that’ the family 
lived like a joint family, &o., only showed that ghe brothers lived « 
together in accordance with the views of Narain Rao. 


`e" a PARSOTAM Rao Tanta V. JANKI BAI ' nu see a DT 


’ 





~—— permission to treat a plaint as an application for exe- "8 
cution. he 
Bee Code of Civil Procedure, 1882, section 1864, .. e 188 #2. 


Sale in execution of a decree—surplus sale proceeds—Rival 








clatmants—regular suit. i . ; 
See Code of Civil Procedure, 1882, section 244 AY ins 498 


+ Pre-emption-— part of consideration left with vendee for payment to 
vendor's creditor—acceptance of it by the creditor —subsequent siit ~ 
by creditor la pre-emption—estoppel—Evidence Act No. I of 1872, 
sections 7, 115. 


When vendors left certain money with vendees for payment to, 

a creditor, the plaintiff, a co-sharer in the village, who withdrew 

the money and brought a suit to pre-empt the property, held that 

the withdrawal of money could not operate as a waiver of pre- 

emptive right. The plaintiff by taking the money did not ac- 
niesce in the sale. Ahmad Ali v. Najmunnissa,2 A. L.J. R145; . 
iam Sundur v. Amat Begam, I. L. R., 9 All, 284, referred to. 4 


», When the principles of the law of estoppel, by which the Courts 
in India are to be governed,:are found ‘in section 115 of the Evi- 
dence Act, there is no need to fall back upon the analogies of the | 
Mahomedan Law ina case of pre-emption arising .between the 
Hindus. Bhawani Parshad v. Damri, I. L. R., 5 AIL, 197, referred to 


AJUDHIA OBAUDHARI v. CHRATARPAL LAL ... a 210 


© S. Burden of Proof—évidence as to market price—Vendee to 
oe provevonsiderution. . 


4 
When s plaintiff in a suit for preemption shows that thé price 
entgred in the grle-dded was greatly in excess of the market value 
* of the property and gives evMence of the price paid on sales of 
«other property in the village and m the vicinity, he discharges 
the burden’ which prima facie is on him, and the onus is then trans- 
ferred to the vendee to show that he paid the price mentioned in 
the sale-deed. Where the vendee fails to disgharge the burden 
thus shifted j® him, the Court is justified in awarding him the 
market price. B. B. O'Conor v. Ghulam Hidar, I. L. R., 28 AIL, 617,, 
not followed. Bhgawan Singh v. Mahabir Singh, I. L. R., 6 All., £ 
184 ; Sheo Pargash v. Dhanraj, L L. R., 9 AIL, 225 ; Agar Singh x. 
Raghuraj Singh, L L. R., 9 All, 441, followed. £ . 
ge ABDUL MAJID v. AMOLAK ise a sey .. 518 


n 


€ 








yaco-sharer—owner of a plot of land not assessed to` 
bd revenue, > 


= The owner of a plot of grove land, not assessed to revenue, isnot + 
a co-sharer and not resist a suit for preompuon instituted b 
aco-sharer. Ali Hus@in v. Tassaduk Husain, 2 A. b. J. R, 613, 

„distinguished. g i 
ATMANAND V. BRAHMA NARAIN ... we @ na 7 541 


a * 


878 o INDEX. ` ° 


*Ppe-emptiofi—Wijib-ul-arz—owner of resumed muaf hAding Bebe 
ther a co-sharer. 


Where the wajib-ul-arze of a vill provided that ities 


malikanke agar koi hissadar apni hagqiut bai karne chahe to awwal P 


hissadaran sharik, &c., &c.”, and was to be applicable to zamindass 
> only, Held that the ower of resumed muaf land in the village was 
not a co-sharer within its meaning. 
MUNNA Lan v. NARAIN PRASAD 


Partion of village, effect of, oisin not liable to modifi- 


cation, 





è 

A village, the wajibularz of which gave a right of pre-emption to 
the co-sharers of the village over strangers, was divided into 8 
mahals and no new wajib-ul-are was prepared for any mahal. The 
e co-sharer in one of the mahals purchased a share in the other 
mahal in which plaintiff was a co-sharer. held that the plaintiff had 
no right of pre-emption. By partition the custom had either 
ceased to exist or still prevailed. In both cases the plaintiff could 
not succeed. If it ceased there was no right of pre-emption. If 
it still prevailed the defendant was entitled to preempt under it. 
Dalganjan Singh v. Kalka Singh, L L. R., 22 All, 1, referred to. 

Badri Parshad v. Hashmat Ali, 4 A. L. J. R, 88, not followed. 


GOBIND RAM v. MASTH-UL-LAH KHAN 


vendee purchasing another share üna pre salo 
before institution of the suit for pre-emption—subsequent suit for 
pre-emption in respect of the second sale—stranger. 


When a suit for pre-emption was ‘prought i in respect of sale, and 

F the vendee before the institution`of that suit purchased another 
share in the same property in respect of which another suit for 
pre-emption was subsequently brought, held (affirming RICHARDS, u 











J.) that the vendee did not become a co-sharer by virtue of bis , 


second purchase as he did not acquire an absolute title by the‘ 

subsequent sale, in that before the expiration of one year a suit 

for pre-emption in respect of-the sale was instituted. Bhagwan 
' Dass v. Mohan Lal, [1903] L L. R., 25 AIL, 421, distinguished. 


- NABIHAN v. KAULESHAR RAI Pea abe 


ama deáth. ‘of the vendor’ “prior RA SE to his 
widow—catise of action, m 


Where the vendor, died, à after ithe, TETA leaving an adopted son, 
but before the guit for™ pre-emption ‘was brought, the property 
. Was re-transferred to his widows, who were not made parties to 
~ the'sui¢, held that the pre-emptor had a good cause of Sonon to 
maintain the suit. J, 
BHAGWAN SINGH v. Kanaa SINGH wes 


—Zemindari and prove paling ds Spubioiand cBonnbate 
court- Jee not paid—dismissal of sutt in respect of grove only. 


Plaintiff brought a suit for pre-emption of a zemindar! share 
and a grove which was said to be appurtunant thereto and paid 
court-fee: on five ‘timés the Government revenue on the gemindari 
share.: The Courts below found that the grove was not gppurte- 
nant td the zemindari and dismissed he suit as ciently 
stamped, no‘court-fee having been paid on the grove. 

. Held that the sult shoul ald not have been dismissed in toto, but 

° Only in respect of the grove if ib was found that it did not appur- 
“tain to the zemindari. ` 


“ROHAN SINGH v. BHAU LAL $ ise 
ae ‘Wajib-ul-arz—Sale—whether icles an eingi: 


e Where a wajib-ul-arz provided a right of pre-emption in case of 

a a Ealo ano and eee that if there was a dispute in the price, it was 

ed by méans of panchait, held that tke words were wide 

enough <a included a transfer by way of exchange. Niamat AK 
v. Asmat Bibi, L L. R.,7 Al, 626, referred to. ‘ 
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° ' Mack, 
Phe-empplon-—, Wajib-ul-arz—interpretation of —Intigal—conditional 


saler, 


¢ =A wåjb-ul-arz recording a custom of pre-emption gave a right of 


+ 


“pre-emption in case of any Intigal of property in the village. Held 
thas a suit for pre-emption in case of a conditional sale was 
* maintainable, 
e RAM NABAIN v. GANGARAM . s 3 


P p" 
Wajib-ul-arz—record of contract—termination of contract 
with settlement. 





The wajib-ul-arz of a village of the year 18§8, recited “so far , 


there have been no sales or mor to strangers, but in future 


Pad ,if any co-sharer wishes to transfer, he shall do so first to co-sharer, 


&o.” Held that this was a record of contract which came to an 
end with the settlement. After the settlement which terminated 
the contract there was no right of pre-emption th the village. 


GOPAL Das v. TEJ SINGH ssi 


~—Wajib-ul-arz, interpretation of—Diferent categories— 
rights inter se.. l 

Where the wajib-ul-arz of a village provided that in case of sale 
a co-sharer “should sell it to his own brother or ekjaddi and after 
him to the co-sharers in the patti or thok and after them to other 
co-sharers. The bhai ekjaddi would have to give the same price 
as offered by a stranger" :—held that it gave a right of pre-emp- 
tion to successive categories of pre-emptors, one against the other, 
and such right did not arise only in the event of asaletoa 
stranger. Khatun Bibi v. Saida Bibi, [1990] I. 1. R, 27 AlL, 457, 
distinguished. . > 


Ras LAL v. NIADAR ... . 





Prerogative of the crown—Oourt fee due to Government—mort- 


Presumption— property partly encumbered and partly unencum- 
2 


gage, . a 
See Code of Civil Procedure, 1892, section 411 ii ` 


* bered—salein execution of decree, f 

See Code of Civil Proqpdure, 1882 pa a 
“Shall presume"—preswmption rebuttable, 
See Agra Tenancy Act, 1901, section 201 eM vs 


ye * 
oe 








y 





” soy 
See Hindy Law—Joint property... k sis 
See Penal Code, 1869, section 28... z aog 


Priħoipal and Agent—receiving and delivering Companies, rela- 


`, 


tion between®@-Liability of receiving company—excess charged by the - 


delivering*company—alteration of contract. ` 


When “railway company receives and undertakes to carry: 
goods from a Station on its railway toa place in, another distinct 
railway with which it communicates, this is evidence of contract 
with theeeasiving company for the whole, distance, and the'other 
railwayecdipany will be regarded as its agent and not as contract- 
ing with the bailor. Musthamp v. Lancasker Co., 8 M. and W., 481, 
and Webber v. Great Western Railway, H. and 0.771, Kalu Ram v 
The Madras Railway, I. L. R., 8 Mad., 240 followed. E way 


A receipt note given by a railway company, for goods to be sent.” 


to placewn another railway and there to be delivered for one 
entire su on one entire contract for the whole distance and com- 
stitutes an entire contract with the railway which gave the 
receipt note. ee: 


e . ” 

The Nizam’s State Railway Company received certain goods tw 
be'delivered totthe plaintiffs at Agra Station through the Great 
Indian Peninsula Railway Company, and received a*certain amount 
for thg waggon load. At Agra, the Great Indjan Peninsula Railway 
Company refused to deliver the goods unlessga further amount was 


` é 2 


814 


181 


852 


720 


e 


s 
880 INDEX. ° 6 


eel ; ’ 


Principal and Agent— ¢ 


paid at maund rate. The plaintifis pald the amount under protget 
eand broughta suit for recovery of the amount against bothe 
railway companies. Held that the Nizam’s State Railway Rene 
being the principals and the Great Indian Peninsula ‘Railwa 
Company being their agents the former were liable in dama 

* tothe plaintifis. Held further that the Railway Company vere 
not competent alter the contract between the parties and 
charge per maund rate instead of wagon rate as settled. 


ORUNNI LAL v. THE NIZAM’S GUARANTEED STATE RY; Co., F. B. 
Notice to agent when notice to principal. 


A principal cannot be fixed with the knowedgeiot an agent, 
not acquired in the matter for which he was the agent... 


CHABILDAS LALLOBHAI v. DAYAL Mowd1, P. 0. 
Ratification. 


There can be no ratification until the person ratifying comes to 
know all the materiMl facts. Where the principal did not. know 
until after the institution of the suit the agents had sold to him 
their goods at a price which was in excess of the market price, he 
could repudiate the transaction after the institution of the suit. 


DAMODAR Das v. SHR0RAM. DAS Th oe 
“Ditty of the gent: : 


2 So long as the relation of principal and agent subsists, the prin- 
cipal is entitled to the exercise of the disinterested skill, diligence , 
and zeal of the agent for his exclusive benefit. ; 


DAMODAR Das v. SIEORAM Das r 


Secret profits by the dpe Goitivast 
Act No. IX of 1872, sections 198, 210 and 211. 


See Res judicata ` wee oe oe ves 
Principal and Surety. . 
See Limitation Act, 1877, section 22 or is ee 


Privacy, right of. 
See Easement PA t 


Provincial.—sSmali Cause Gone dee No. IX of 1887, sention 25—Revi- 
sion—Oodeof Oivil Procedure (Act No. XIV of 1883), section 629. 
An ‘order rejecting an application for review of judgment by*a 
Judge of the Small Cause Court can be revised by the High Co 
where there has been no decision of it on the merits. Ram La 
© y, Ratan Lal, I. L. R., 26 AlL, 572, distinguished. 


WILLIS v. JAWAD HOBAIN 


eeaeee ae 
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“9 
t Shed. TI, A. (41) 
contribution, suit for—joint Gecree—payment by one® 
: ` Where one of several judgment-debtors discharged a decree 
for costs passed jointly inst him and other judgment-debtors 
and brought a suit forGontribution, held that the suit was’ suit 
cognizable by the Court of Small Causes and was not excluded by 
reason of article 41 of the second Schedule.* 


ROSHANLAL V. RAMLAL r x 
Publio document--entry in ther gieter of inventions. 














See Inventions and Designs Act, 1888. . 
Rates and cesses — .. 
See Patwaris’ rates and cesses 
-——__--___- Records of Right—Otreular (Ne. 2 of 1861)—policy 


of Government —birt rights in Oudh—transferable hå heritable, 
ender—propriétary rights. 
The rights of persons holding birt zemindari Tights in Oudh gre 
under-proprietary rightsswhich are heritable and transferable, as 
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Rates ghd. cesses— PY 3 $ 


aganjst the Talukdars, in the villages in respect of which the birt 
è has been created! + 
S The policy of the Government in respect of birts has been laid 
* > o. doftvn in Record of Rights Circular No, 2 of 1861. The Talukdar is 
only entitled to Malikana allowance. , 


KE Rasa MOHOMMAD MUMTAZ Aix KAAN v. MURAD Baas, P. O. 

Redemption— : 

Sec Mortgagé—Redemption. 
~ mortgage—right of a permanen? leaseholder having 
* e transferable rights to redeem, 

See Transfer of Property Act, 1882, section 91 f ; 
—— Registration Act (No. III of{1877), section 76 eet 
sal to register—suit for registration—maintatnability— power of 


i Court to entertain the question of the ee ‘Of the deed apart 
from its genuineness. 


When a Sub-registrar refuses to gente a document on the 
ground that there is no proof of the execution of the document 
and also that it is presented after four months and there is no 
explanation of the delay, the refusal: ma the provisions of sec- 
tion 76 of the Registration Act and a suit for compulsory regis- 
tration in a Civil Court is maintainable. Kudrathi Begum v. 
Najib-un-nessa, [1897] I. L. R., 25 Cal., 98, followed. 

The Registrar and the Civil Court jn which a suit for compul- 











the genuineness’ of the. ‘deed and not its validity. Raj Lakhi. De- 
bendra Ohandra, [1897] L L. R., 24 Cal., 668, splines: 


KANBAIYALAL V. SARDAR SINGH wie OE a a 
Regulations— 
Bee Bengal Regulations. 
¢ See Hindu law—Apostacy ave Sa 
Religious endowment—sangat Nanakehahi. 
See Hindu law—Religious Endowment 


' Religious Endowments Act (No. XX of 1863),—sections 

e 14, 18—8utt for declaration that-plaintif is to be appointed manager 

-> in pPeference to defendants not muintainable—misfeasance or breach 
of tyust not glleged—application for leave to institue suit. 


A suit fora declaration that the plaintiff is a more eligible 

mor than the defendants to be appointed manager of a shrine, 

which no giisfeasance or breach of trust or neglect of duty is 

* alleged against the trustees appointed under the Religious Hndow- 
« © ments Act, is not maintainable uder section 14 of that Act. 

' Held also, that a preliminary application to the District Pudge 

for leave to institute the suit was necessary under section 18 of 


4 


the Act. 
e e 
TAJAMM@L HUSAIN v. ẸAZAL RASUL 5 ‘ 
Remarriage of widow—Occupancy right. ° 


See Agra Tenancy Act, 1901, section 22 


Res Judicata—Two appeals from one deeree— Leen in appeal" 
$ drawn up in identical terms -appeal from one decree only.—Princi-, 

pal and dgent secret profits by the agent— Contract Act No. X of 1872 
sections 198, 210, and 211. 


The defendant had entered into a contract for sale of merchan- 

e dise with the plainti® on his behalf. The defendant supplied ais, 

: owp goods in fulfilment of these çontracts, but when subsequently ® 

the goods consighed æy the plaintiff arrived, he sold tfe eame “to 

another merchant at a higher rate than the contract rate. The 

-> plaintiff claimed the difference as profits aid. asked for a settle- 
ment of accounts. 


“ sory registration is brought should only concern themselves with,’ : 
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Res Judjeata— © b, 


The Court of first instance found a certain amount to be due, 
* the plaintiff and decreed the claim in part. Both parties appedied 


to the, District Judge, who dismissed the plaintiff's appeal, and al- „7 ° 


lowed that of the defendants.’ But the decrees that were drawp. 

~ upin these appeals were exartly similar. The plaintiff appealed 
from the decree passed in his appeal. A preliminary objection was 
taken that the décree in the defendant’s appeal having become 
final, the plaintifi’s appeal ought not to be heard. 


Held that there was in fact but one decree settling the accounts 
between the parties, and the decree in the case in which no appeal 
was preferred did not operate as res judicata and preclude the 
hearing of the other appeal. Alariamun-ni-ea v, Jaynab, 1. L. R., 88 
Oal., 1101 ; Panchanada v. Varthinatha, L L. R., 29 Mad., 388, re- 

e ferred to. 

Held further, that the defendante being the plaintiffs agents, 
could not be permitted to make any profits out of the plaintifs 
goods, and were liabl® to account to plaintiff for the sale of his 
goods at a higher rate, It is a well recognised principle of law 
that an agent is not entitled to make a secret profit by dealing in 
the business of the agency on his own account. 


Duty of agent discussed. 
DAMODAR Das v. SHEORAN Das . 


Benamidar—decree against—beneficial owner—-bound 
by the decree—subsequent suit for redemption. 








A decree passed against a benamidar in a suit brought against 
him binds the beneficial owner justin the same way as a decree 
in a suit brought by a benamidar. Where a decree gave the be- 
namidar an opportunity to redeem and he did not avail himself of 
ae held that the heneficial owner could not maintain a suit to 

eem. 


KANIZ P'AITMA v. WALLIULLAH... 


——— suit for damages—right aslo eye lad suit for 
declaration of right in respect to trees. 


In a suit for damages in respect of the fruit of certain trees an 
incidental determination of the rights which the parties may have 
in those trees does not bar a subsequent, suit for a declaration 
of right jn regard to the trees themselves. e . 


ANWAB ALI v. NURULHAQ ae $ 


Execution of decree— objection as to the Hapility of thee 
property in execution of the decree, not raised by judgment-debtor— 
: death of the judgment-debtor—objection subsequently takey by his 
heir. i 


See Execution of decree 


——— —— ode of Oivil Procedure (Act No. xi¥ 7.1882), 
section 108—application ynder—dismissed— uit for setting aside 
the ex parte decree on same grounds—barred., 


e The decision of a Court refusing to set aside an ex parte decree 
precludes the plaintiff from maintaining a suit to set aside that 
decree upon the same grounds. Puranchand v. Sheodat Rħi, I. L. 
R- 29 , 212, applied. Khagendra Nath v. Pran Nath, Ņ L. R., 
29 Cal, 325, referred to. 




















NADAR Mat v. RAUNAK HUSAN ... EnS bee ar 
Swit for ejectment of a ténant in Reyeni@ Oourt—Ques- 
e j Aen proprietary title—appeal ton wrong court. 
See Agra Tenancy Act 1901, U. P., section 177 sia 6 
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RÈs judigata.ş-Code of Civil Procedure (Act No. XIV of 1882), secfion 
18<*Hx planation 2— Might and ought. 


® The defendant brought a suit for settlement of accounts against 

the plaintif and obtained a decree. The plaintiff thereupon brought 

- is suit for recovery of a sum of money, on the ground that the 

. » defondant had received iş on their behalf in the years for which 

, the defendant had brought the previous suit. Held that the plea 

night and ought to have been raised in the previous suit and the 
present sult was barred by the rale of res judicatd, 


JAGAN NATA V. BALKRISANA Ses se aes 

-—— Previous suit for profits dismissed upon finding that® 
. o lambardars not jointly responsible—subsequent suit for profits of 
e » different years, 


A previous suit for profits of previoug years against the same 
defendants was dismissed upon the ground that the lambardars 
were not jointly responsible but separate suits should be brought 
against them. Held that the decision of that case did not operate 
as res judicata to the decision of the present suit as it had nothing 
to do with the profits that were in suit then. 


KAMPTA SINGH v. MUKTA PRASAD ie TO 


-—public processions—right to take an idol in—decision 
in fomer suik against some numbers of the same community—prohibi- 
tion to take out procession—no res judicata. 


In 1828 certain members of the V community brought a suit and 
obtained a decree against the T community prohibiting them to 
worship an idol in public and to take it out in procession in the 
streets of the village. The streets were subsequently vested in the 
Local Board. Some members of the V community now brought 
this suit for an injunction prohibiting the T community from wor- 
shipping or taking out the idol in procession in the streets. Held 
tho streets being public streets, the community as members of the 
public had a right to take out their idol in processions. Held 
further that the suit of 1838 was not a representative suit bringing 
for all time the T community. It was a suit against the wrong- 
doers in their individual capacity and the decision on that suit did 
not one as res judicata to the decision of that issued in this 
sui 

SaDAGOPA CHARIAR v. A RAMA Rao, P. O. ... a sas 
—;— —— ————8uit for redemption decreed—subsequent suit for 
s recotery of the amount not taken into account—Transfer of Pro- 
A perty Act (Np. IV of 1882), sections 92, 94. 


* 

In a suit for redemption there ought to be complete and final 
Settlement of all accounts between the mortgagor and the mort- 
gegee, rightgup to the date of the redemption. Where, there- 
fore, a mowtgagor obtained ù decree form redemption and paid up 
» © the amoupt found due and subseqtently brought a suit for recovery 

of the amount which he alloged the mortgagee had collected during 
the time he was in possession and which was not taken into ac- 
count in the previous suit, held that the suit was barred. 


Kasyy BenBuan v. “ee PARSHAD i ai ag 
——= be e " 2 


See adjudication aaa ad sai 7 So 
° Code of Civil Procedure, section 18... AD ee 
Hindu Law avs tis as 
i Histiu Law—Alienation by widow... y fat 
Mortgage—Redemptlon ... ag A aa Oy 
Oudh Bstates, 1869, section 88 ie -a 


Restitution of Congugal rights— ü 
` See Mahomedan Law ... 
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Reversiqners —Compromise—Hindu widow. å ‘ 
See Hindu Maw —Apostecy ae she is we 


Reversionary rights—Transfer of— 





See Hindu Law—Reversioners ... 


See Compromise 


evi ore tendey section 476 of the Code of Oriminal Procedure, 





See Code of Criminal Procedure, sections 488, 476 
°” Penal Code, seoti8n 198 ves 
—— Powers of the High Oourt— 


Seo Code of Criminal Procedure, Act No. V of 1808—section 145... 


Right to sye—Suit for declaration that plaintiffs are Chaudharis.— 


» 


+ 





maintainability of. 


A suit fora declaratjon that the plaintiff as Chaudharis of a 
bazaar were entitled to recover certain fees from baqqals, &e., is 
not maintainable although they had been realising those fees from 
baqgals who willingly paid it to them. These payments were made 
for services rendered and were voluntary payments. Bhinuk v., 
the Oollector of Jaunpore, [1867] N. W. P., 271 followed. Behari 
Lal v. Baboo [1867] N. WD. 80, and Ram Deehul v. Chukhoo [1869] 
N.-W. P., 281, applied. 

BARSATI v. CHaMRU KANDU . 


Sale in execution of a deoree—purchaser not applying 


under section 818 pf the Code of Oivil Procedure, 1882—regular suit 
for possession. 


See—Code of Civil Procedure, 1882 sii So 


Application to set aside‘an exparte decree rejected— 
subsequent suit. 


See Res judicata oe aes Sas e ase 
injunction—restraining the defendant from holding ba- 





gaar on hislqnd—rights of landholders—nature of proof required. 


The dofendadnt started a bazaar on his ows land in 1904. The 
plaintiffs, who were the ownors of adjoining village, brought a 
suit for mandatory injunction to restrain him from holding the 
bazaar on the ground that they had been holding a bazaar on their 
own land close by “from time immemrial." Held that the ownee 
of land is free to use it for a market or for any other lawful pur, 

ose, and éhe owner of a neighbouring market has no right to main- 
in a suit for Injunction or damages, unless the right claimed had 
its origin in a grant by the sovereign under section 9, Regulation 
No. VII of 1822, and all collections not ayowed and sanctMned, nor 
taken {nto account in fixing the Government revenue, were ilegal. 
In a casg like the present plaintiffs hid to establish a gran from 
Government in their favour and to show that the cesses which by 
virtue of this grant they claimed to be enforced were taken into 
account in assessing the eGovernment revenue. Musamngt Dolel 


v. a Sahoo, 7 S.D. R., 282; Lala Bansi Dhog v. Baijnath Bharke, 
F. A. No, 121 of 1869, unreported, referred to. 
SUKHBEO PRASAD v. NIHAL CHAND ve ie 


Bibia v. Rajah Oodwant Singh [1819] 2 S. si Bn 808 ; Poon Mal ` 


——__*+——--—B8uit against an Hindu father upon a mortgage—subse- 
es 





es. 


quent suit against the sons. 
See Hindu Law oe os 


—_———-5-—-w Hindu joint family, debt—parties to the suit. ` 


Seq Limitation Act, 1877 oy ac. 


—Patent—infringement of,—Ticensee. o @ S 


® A licensee of a patent from the inventor is entitled to maintain 
a suit for its infringement. . e 
BARNATH SANYAL v. We BUTLER ve vee ase see 


a % 
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e 
Rignt,to SilGe—Question of title décided by a revenue cart in an 


eRtctment sult—auit for declaration of title in civil court. 
See Agra Tenancy Act, 1901, sections 199—200 


n oee 


Refusal to register a document -- suit to have it register- 
ed. ry 





e See Registration Act, 1877, section 76 





ns 


See Religious Endowménts Act, section 14 a sas 


Rules of the.N.W.-P. High Court, -dated 18th January, 1808, 


Rules 3 and 197. 


Rule 197 of the rules of Court provides for cases in which the 
Chief Justice and Judges may for good cause, and without charge 
or trial, suspend or remove from the rolls of the Court any advocate 
of us oort An advocate may therefore be tried by three Judges 
under rule 2. ° 


In the matter of S. B. SARABDHIOARY. P.C. sy mn 





Ruies 180 and 181. 
See Lotters Patent, N.-W. P. 











: ale—Validity of—English mortgaye~-sale by mortgagee in exercise of 


powers under the mortgaye—Conduct of the mortgagce—Notice to 
purchaser—Transfer of Property Act No. IV of 1882, section 3, 


D. mortgaged certain property in the English form of mortgage 
with a power of sale. The morbgagees in the exercise of that 
power put the property to sale and several persons bid for it. 
When the appellant bid for it, the sale was stopped as the parties 
commenced a talk about compromise and the purchasers with the 
exception of the appellant went away. The appellant saw and 
heard what passed between the mortgagor and the mort, 
Compromise not being effected, the sale was continued and there 
being no further bids it was knocked down to the appellant: held 
that under the circumgtances of the case the mortgageés so con- 
ducted themselves that the bidders were induced to leave and 
that the plaintiff had notice of the circumstances ; the sale to him 
was not bona fide and was liable to be set aside. 


*Cnaprupas LALLOBHAI, v. DAYAL MOWJI, P.O. ai ale 


Salein exécution of a decree—Decree reversed on fippeal-— 
o Right of the judgment-debtor to get back the property. 


« See Codg of Civil Procedure, 1882, section 816 
e . 


c -- Property partly encumbered 


i and pdtly wnencumbered—preSumption that property sold yous un- 
. encumbered, kd 
‘Bee Code of Civil Procedure, 1882 ‘ oes siz 
PEPEES EE ES — Beting aside sale. 
See Code of Civil ocedture, 1882 section 818 bas ° 


Second Appeal—Impossible inference from documentary— evideyce 


Power ofthe High Court. . 
Sed Code of Civil Procedure, 1882, section 584 
Pm) 








Oode of Civil Prgcedyre, section 584 wes we gS 
Security—Wlagw—Right to husband's separate property. H e 
See Hindu LavWP—Widow ves SE $.. ie 


” Set off—See Agra Tenancy Act, 1901se, ction, 198 (g) 
se 
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o Pag, 
+ Spocfic performance of contract—uegotiation, and ihn ct. h 
4 In æ sait for specific performance the courts should distinguide 
. between negotiation and contract and ascertain what the contra&t 
k is, when and by whom it wag made and who were parties to to it. 
Where G. & Co., entered into a contract without disclosing that e 
they wore acting as agents for somebody else, held that they wer® , 
~ lable under the contract and that the plaintiff had nothing to do ý 
with the undisclosed prinoipal. - Fy 
MOULYI MAROMA IKRAM-UL-HAQ v. WILKIB, P.O... e740 


time essence of the con- 


. 








tract. 

. Where it was agreed that the plaintif would build a godown on a 
his land after ejecting the tenants without unreasonable delay: e e 
held that time was not of the essence of contract in that agreement. 

e The tenants refused to vacate aud the plaintif had to bring suits, 
These proceedings lasted for about cight mouths during which 
time the defendants never intimated their desire of putting an 

` end to the contract, held that there was no unreasonable delay on 
the part of the plaintiit. 


Movunvt MAHOMED IKRAM-UL-HAQ v. WILKIB, C. P. sis Sie 740 





aceon stig «naan oe ec aes n: 








3 


See Contract —specific performance T i its 24 




















? 
e Bee Contract Act, 1872, section 56 si 


* specific Relief Act (No. I of 1877), section 9—suit on title 
dispossession within 6 months before sult. 


In a suit for possession as usufructuary mortgage of an occupancy 

holding, it was found that the plaintiff obtained possession in 
January, 1905. The defendants dispossessed the plaintiff in July, 
1905, who next month instituted a suit in the Civil Court for 
possession of the fields. The plaintiff never pleaded section 0 of 
the specific Relief Act in the Courts below who dismissed the suit, 
The plaintiff appealed to the High Court. 

Held that the plaintiff was entitled to be put back into possession 
of the flelds in suit. Ram Harukh Rae v, Sheo Dihal, W. N., 1893 p. 

168 and Mousi and others v. Kashi and others, W. N., 1897, p. 140, ‘ 


followed. 
PARBBU LAL v. RAM CHARAN... “es ie ow 601’ 
Stamp Act (No. IX of 1899), section 42 (2)—deficiency and penalty 
e 





recovered—document tendered in High Court—effect of Collector ai 
certificate. . 

When a*document was impounded by the Court below for insuff- 
ciency of stamp and sent to the Collector who recovered the 
deficiency and penalty and certified to that effect, helg that by a 
reason of the Collector's certificate the document was remlered 
admissible in evidence ; and it was therefore received in the, High ° 
Court. œ 

. A UMDA BIBI v. TIKAI RAM i T zis ww 205 

‘Statutes—construction of—headings. e > 7 

Per AIKMAN, J.—In the Transfer of Property ict the Legisinvet® 

has divided the Act into sets of sections withYheadings prefixed. 

These headings may be regarded as proamblds to these sets of 

sectionst and may therefore be legitimately consulted for the 

purpose of ascertaining the meaning of the statute. X e 
RAM SHANKAR LAL v. GANESH PARSHAD, F, B, TA O a 278 5 


effect of a special provision in wlocal 


Act—Limitation Act, 
See Agra Tenancy Act, U. P. 1001, section 199 e tas Sa 718 ‘ 
1 i -—— Retrospective effect. p . 
~ eSee Agra Ponancy Act 1901, section 22 ...  ® 4. 475 
— —— Efect of the repedt. ` 
See Land Revenue Act, N.-W. P., 1878, section 194 (g) a 495 























e 
oe . 4 bd 
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. LY 
boos l] INDEX. 
$ a . 
Stdmin alg le reciton: 
3 Sed imitation Act, 1877, article 179, Schedule II.. * = %. 
, Steidhaf— 
See Hindu Law ka i 
* Sub-settlement—superior ayd inferior proprletor—efect of a a 
aa contract. 
Bee Land Revenue Act, 1901, U. P. 
Surety—discharge—death of judgment-debtor. daon Hiiri terms of the 
, security fulfilled. 


Some money was deposited as security. Ono 6f the terms of the 
7 gecurity being that if the application of the judgment<lebtor for 

eclaration of insolvency which be was going to make, was dismiss- 
ed for any reason, the woney will be paid to decree-holder. The 
judgment-debtor made the application but died before it could he 
disposed of. Held that the application of the jadgment-debtor was 
never rejected and the decree-holder was not entitled to the 
money deposited. Krishna Nayar v. Ittinan Nayar, I. L. R., 24 
Mad., 687, referred to. 


ASHIQ ALI v. MOTILAL .. 
‘ Tackin g—M ortyage— Redenpitoi: 
See Mortgage-Redemption 


Tenant—rigit to sell his house—common taio tile of site and nte 
riala—Wajib-ul-arz. 

A wajib-ul-arz provided that an ex-proprictor had a right to sell 
the materials of tho house; held that the terms implied that the 
site could not be sold and a purchaser from the ex-proprietor 
could not acquire ihe right to live in the house. Such was also 


} the common law of these provinces. Sri Girdhariji Maharaj v. 
Chhote Lal, 1. L. R., 20 All., 248, referred to. 
JUMNA PRASAD v. PANNALAL soi e EA 





——cluss of tenancy—permanent lease-holder having bransjer 
e able rights, 


P See Transfer of Property Act, 1882, section 91 
~~~. — —ejectment of—dehial of landlord’s title. 
t See Landlord and Tenant ie ate sve A 
enanocy—Par tition of. z 
See » Agra, Tenanoy Act, 1801, section 82 ous 
_ Transfer of Property Act No. IV of 1832. we fe 
Seo Statutes, Constrution of ee 





. Da e e Tye Sale— 

* Validity o ofe- e-English mortgage—sale by mortgage tn exercise of the 

e powers wider the morigage—conduct of the mortgagee—notice to 
purchaser. 

See sale—validity of . iis es ae 


c aectioi 6, clause 
Fa ai ag Bahis—right to act ds hereditary guide— 


Transfer of. 
The sale of Jajmani B vis (books in which lists are kept of il- 














. y clause (d) of section 6 of the Transfer of Property Act. A sale, 
s however, pf these books will not convey to the purchaser any 
e right of the judgment-ebtor to act as the hereditary guide of the 
é pilgrims mntioned therein. 
GOPI NATH v. JHANDU dss sui i o Da 
t—— a — section 6 (d)—Right 
of a*Mahomedan widow in possession of her larsbarid: a. estate in ligu 
of dower. 
¢ ‘The xight of a Mahomedan widow In possesaion of the property 
in lieu of dower is a right which is assigned toher as a groditor:to 











? 
kad 


poms who have visited the place in past years) is not forbidden , 


754 


750 


D f. | 
f INDER. ioe r 
i ee 


an 


» Transfer of Property Act No. IV 6f 1882— o e 


Be 


« ut 
hold the property until her debt is satisfied, and the transfer of 1 
» sguch right is prohibited by section 6, clause (d) of the Transfer of ẹ °’ 
Property Act. Such a right is neither heritable nor transferable. 











Musammat Bibi Bechan v. Sheikh Hamed Husain, 14 M.I.A, 877; e 
Hadi Ali v. Akbar Ali, I. L. R., 20 AIL, 982, referred to. a) 
MUZZAFFAR ALI KHAN v. PARBATI M e qa «528? 
ot ~—+\& +————— sections 10, 12, 126— 
gift subject to a‘ power of revocation—gift not repugnant’ to the 
original transfer. ‘ 


Where the defend&nts made a gift of certain property to the 
plaintiffs on the condition that the land wonld liable to be, o 
taken back in the event of the plaintifs’s transferring it, nela that 
the gift was a gift subject to a power of revocation and was not 
repugnant to the original transfer under sections 10 and 12 of the ` 
Transfor of Property Aci. The plaintiffs, therefore, were not the 
proprietors of the land. 


MAKOUND PRASAD V. RAJRUP SINGH ne a ia 708 
a a e a e a section 12. 
See section 10 ; ics 708 


2 a tection 41—Oonsent by guardian of— ‘ 
minor owners—minors not bound—Guardian not ‘ person interested.’ 


Where a transferee from the guardian of certain minor owners 
is in possession of property with the consent of the guardian even 
if that consent is given expressly, it would not be a consent which 
would pass the ownership to the purchaser within the meaning of 
section 41 of the Transfer of Property Act, inasmuch as the 
guardian giving the consent is not a porson personally interested 
in the property. . 

Where the property is the property of minors and another person 
is giving himself out to be the owner, the persons interested could 
not be sald to have given their consent so as to be bound by any 
transfers which the ostensible owner makes. ° 


DUMBAR SINGH v. JAWATRI KUNWAR eit ale nes 481 
e eaa section 45. 
See Hindu Law—Will... es aes ae $57 


p -——section 52—Lis pendens—Contenfi ° 
suit before services of summons—no right of redemption—after con- 
firmation of sale. e a .' 


N brought a suit for sale upon his mortgage on 14th July, 180% $ 

The mortgagor on 15th July, 1801, before the summons in N's suit 

served upon him, made a second mortgage to one M@who, in 18M, , 
brought a suit forsale without makify Na party. Th® property 

was sold in execution of the secend mortgage and pussbased by ° * 
the re In 1901 N's son P, brought the property to sale in 
execution of his decree and purchased it, but had to bring this 

suit for possession. Held that N’s mortgage was made dpring the 
pendency of N’s suit Svhich in its origin \. nature fae 3 Bn- 








tious suit and therefore the rights of N yee not aflected.” A sult 
cdntentious In its origin“ind nature is a c~ntentious suit within 
the meaning of section 52.of the Transfer tof Property Act even 
before the summons is served on the opposite party. Bellamy v. š 
* Sabine, 1 D and G 586 referred to. 








r 
Held further that F not hav redeemed the property before y 
confirmation of P's sale lost his right of redemption and*eould not m 
be alloyed to redeem. 
, ren HUSAIN KHAN v; PRAG NARAIN, P. O. ..? yii . 3A 
i g i gt Bn Biten- 
© tions sult or proceedings—application to aueetn forma pauperis, 
Seb Lis peridens e 38 as fee OOS ie 795 
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e 
a 
Te Ce of Property Act No. IV of 1882—section 60. _ 
i eo snottgage” vee oe ry “wc. e cei 
3 See eee hae eee eer ye 72-—re- 
s demptién—mortgagee paying a simple money decree to save mort- 
e gag@d property from sale—charge, 
e -A property in possession“ certain ysufructuary mortgagees 
~~ wag put up for sale in execution of a decree ona simple money 
bond of a prior date. The mortgagees paid up thap decree, and 
preven he sale. Held that the mortgage beingfhade after the 
date of the simple money bond, the mortgagees had an interest in 
protecting the mortgaged property from sale and were entitled 
. eto recover the amount of the simple money de@ree paid to save 
e the property from sale, when subsequently the mortgagors 
sought to redeém the property. 


MUHAMMAD HUSAIN v. SHRODARSHAN Das 








— sections 74 and 
101— sale of property subject to two mortgageg—mortgage-money 
of boih mortgages left with the vendee for payment of both mort- 
gages—-payment of mortgage-money to the first mortgagee through 
the vendee out of the sale consideration—Right of the vendee to use 
such payment as a shield against the second mortgage. 


A person who purchases property subject to two mortgages and 
pays off only the prior mortgage as agent of the mortgagor out of 
the sale consideration left with him by the mortgagor to discharge 
the two mortgages is not thereby entitled to take advantage 
either of section 74 or section 101 of the Transfer of Property Act, 
1882, and resist the suit of the second mortgagee to enforce his 
mortgage upon the ground that the second mortgage cannot main- 
tain the suit without first discharging the prior mortgage. 
Matadin Kasaudhan v. Kazim Husain, I. L. R.. 18 All, 482, and 
Tufail Fatima y. Bitola and others, [1804] A. W. N., 284, referred to, 


Bars NATA v. MURLIDHAR oes ves wee one 


} a sections 86 and 88—in- 
i terest. 
1 


Sections 86 and 88 of tHe Transfer of Property Act indicate that 
§ the interest at the mortgage rate should be paid up to the time of 
actval payment of the mortgage money to the mortgagee. These 
3 . bse contain no direction for interest beyond the day to he 
p fixed by the Court upto which the amount is directed to be taken. 


The Maharaja of Bharatpur v. Rant Kanno Det, L. R. 28 Ld. 85, 
distinguished. 


) The schomgand intention of the Transfer of Property Act was 
that a gentral account shouid be taken once for all, and an aggre- 
° ° gate amouat be stated in the deeree for principal interest and 
cost due on a fixed day, . 


























RANI SUNDER KUAR v. Ral SHAM KRISHNA, P. ©. ves vez 

— — a t — section 89. 
See, Limitation Act, id shed I, article 178 ‘a a 
—- =-= — m — section 80—mortgage of, ov- 














.  cupancy rights—rights not saleable—personal decree not given. 


¢ š The refhedy given by section 90 af the Transfer of Property Act 
is an extyaordinary remedy and should be applied with great care 
and jealousy. Where,’ therefore, an oceupangy holding was mort- 
A gaged to the pląintif who could not sell it in executiar of His 
lecree, held that a pe#sonal decree against the mortgagor shold 
not’ be given, tye mortgagee mot having sold the property mo 
gaged. Kedar Nath®. Chandu, I. L. R., 26 All, 25, distingshed. 


0 PARBHUNARAIN SINGH v. BALDEO NARAIN „{ ois a 


178 


849 


100 


552 


spk. te ae 


apace. 


e. 


Transfer of Property Act No. IV of 1882—sectioh O1—per-J i l 





` Cd 

RAGHUNANDAN PANDE v. AMBIKA SINGE N 2 708 

en ee ee section 92. ~ ` 

Seo Res judicata bee 768 o 

d= —e— m section 94. K 
: See Res judicata 0 . 188 
ie -section 99, 

° Section 99 of the Teansfer of Property Act prohibits a sale of a 
mortgaged property held in contravention of the provisions of is: 
that section. Jadub Lal Shaw Ohowdhry v. Madhab Lal Shaw 
Chowdhry, I. L. 21 Cal, 87, Shib Dasa v. Kali Kumar Roy, I. L. 

R., 80 Cal., 468, and Mahabir Singh v. Saira Bibi, L L. Rọ, 17 All, 
522, followed. 
CHABBA. LAL v. CHHAJJU MAL bet ‘es vi 789 
ace. ~~ ——— --_- ----- section 128. ` 
° See section 10 ive ies ag ake Ses 708 - 
Trust—Religious Bndowment—Saragat Nanak Shahi. : 
See Hindu Law—Religious endowment... ae ves 565 
Unconscionable Bargain. 
See Contract Act, 1872, section 74 ak a sis 222 
See Pledge oe ets ass sui 840 
Under-proprietary rights in Oudh. 
See Record of Rights a fe sei we ear <> 
Undisclosed principal, 
See Specific Performance of Contract 4. ae ave 4 
Voluntary payment—Oompromise in a contested suit—payment 
under the compromise, Š 
Soe Limitation Act, section 22 ... a E e. 501% 
Waiver- Instalment bond—nonpayment of instalment on due lata— ot 
subsequent payment. e . 
: See Limitation Act, 1877, shed. II, article 75 Les .. ` 886 
Wakr?t. ` ee s e 
See Mahomedan Law -a ò . “go ¢ 
Wajib-uł-arz. 
Bee pre-emption. P 
Soe Tenant—right to #ell his house re „a {i 754 
Water Works Act (No. I of 1891, U. P.)—section. 41—1un- 
e  « occtpied house--payment of water-rate, no evdpion of. 

Wher a person omits to give notice of re-occupation of a house 
previously reported to be vacant, but pays water-rate for the pe z 
riod during which the house remained unoceupied, he is notæuijty ` 
of an offence under section 41 of the Water Works Act (No. Iof , 
189r). Section 41 refers toa house which has been exempt from , 
liabiljty {9 payment of water-rate. arid the penalty imposed by it z 
is not incurred where the rate, has been patd ad there has been s 
nęev®sion of payment. The object ,of the section gs to ensure 
payment of water-rate, by reason of non-occwpation for three 

9 months. 7 á . 

SUMER CHAND v, HMPRROR ai as s Su 985 


@e 


Where the plaintiff was put in possesion of land as a perulgkent at 
Jease-holder in consideration of a premium to be paid yearl} and . 
could do with the land what he liked, held that he was not a mere 
tenant oran ordinary lessee bathad gueh an interest in the ifnad 


as was sufficient to entitle him to red a prior mortgage. 


manent legse-holder—ith transferable rights—right tS asa ee 
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te’ \ ` O. INDEX. ė 
Bt ew Vika of—“ Malik'—bequest to a Hindu female, > 
efx Law—Will eee | .. à see ase i: 
è 5 


t. —ÊWidow (Hindu)—mortgage—legatees right to dispute mortgage. 





| See Mortgage ose ine oe eee ee 
: +e “Beo Hindu Law eve e eee oe + oe mee 
oe ofa suit— i / 
~ e of Civil Procedure, 1882, section 878 ses oe 
Witness—Privelege of—Defamation. . ° 
7 ° See Penal Code, 1860, section 499 ses see en 
Words— Canal.” 
See Northern India Canal and Drainage Act, 1878... ose 
— “ Thictt intercourse” 
See Penal Code, 1860, section 862 sae Sis deg 
“ Malik, ” 
See Hindu Law—Will... see see AT ies a 
“ Shall presume ”. 
See Agra Tenancy Act, 1901, section 201. 
. Zar-l-peshi lease— 
See Limitation Act, shed, TI, article 116... ose a 
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